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TUESDAY, MARCH 24, 1953 


Unrrep Srates SENATE, 
CoMMITTEE ON Lazpor AND Pusiic WELFARE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to call, in room 318 of the 
Senate Office Building, Senator H. Alexander Smith (chairman) 
presiding. 

Present: Senators Smith, Taft, Aiken, Ives, Purtell, Goldwater, 
Murray, Hill, Neely, Douglas, Lehman, and Kennedy. 

The Cuairman. The hearing will please come to order. 

During the course of these hearings the following bills will be 
given careful consideration : 


[S. 225, 83d Cong., 1st sess.] 


A.BILL To amend the Labor Management Relations Act, 1947, so as to prevent inter 
ruptions to ocean transportation service between the United States and its Territories 
and possessions as a result of labor disputes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 206 of the Labor Management 
Relations Act, 1947, is amended by inserting after “safety,” the following: “or 
whenever the President is notified by the Governor of any Territory or possession 
of the United States that a threatened or actual strike or lock-out, will if per- 
mitted to occur or to continue, deprive such Territory or possession of essential 
ocean transportation services and thereby imperil the health or safety of its 
people,”. 

Sec. 2. Section 208 of such act is amended to read as follows: 

“Sec. 208. (a) Upon receiving a report from a board of inquiry the President 
may direct the Attorney General to petition any district court of the United 
States having jurisdiction of the parties to enjoin such strike or lock-out or the 
continuing thereof, and if the court finds that such threatened or actual strike 
or lock-out— 

“(i) affects an entire industry or a substantial part thereof engaged in 
trade, commerce, transportation, transmission, or communication among the 
several States or with foreign nations, or engaged in the production of 
goods for commerce ; and 

“(ii) if permitted to occur or to continue, will imperil the national health 
or safety ; 

or if such threatened or actual strike is one with respect to which the President 
has received notification in accordance with section 206 from the Governor of 
a Territory or possession and the Court finds that such strike or lock-out— 

(i) deprives such Territory or possession of essential ocean transporta- 
tion services ; and 

“(ii) if permitted to occur or to continue, will imperil the health or safety 
of the people of such Territory or possession ; 

it shall have jurisdiction to enjoin any such strike or lock-out, or the continuing 
thereof, and to make such other orders as may be appropriate.” 

Sec. 3. Section 209 (a) of such act is amended by inserting after “safety,” the 
following: “or the health or safety of the people of a Territory or possession,”. 
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LS. 369, 838d Cong., Ist sess.] 





A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 8 (a) (3) of the 
National Labor Relations Act, as amended, is amended by inserting before 
the semicolon at the end thereof a colon and the following: “And provided 
further, That employers of employees in the printing and publishing industry, 
the operation of whose enterprises affect interstate commerce, may, without 
regard to the provisions of this Act or of the law or policy of any State or 
lerritory, enter into an agreement or agreements with labor organizations 
(not established, maintained, or assisted by any action defined in section 8 
(a) (2) of this Act as an unfair labor practice) to require as a condition of 
employment membership therein, and may enforce the terms and provisions 
of such agreement or agreements”. 

Sec. 2. Subsections (a) (5) and (b) (3) of section 8 of such Act are amended 
by inserting before the period at the end of section 8 (a) (5) and before the 
semicolon at the end of section 8 (b) (3) a colon and the following: “Provided, 
That nothing in this section shall authorize the Board to determine the proper 
scope or subject matters of collective bargaining, the manner in which it is 
to he conducted, or the legality or reasonableness of any proposal or counter- 
proposal which may be advanced”. 

Sec. 5. Section 8 (b) (4) of such Act is amended to read as follows: 

“(4) to engage in, or to induce or encourage the employees of any employer 
to engage in (other than by peaceful picketing) a strike the principal object 
of which is: (A) forcing or requiring any other employer to recognize or bar- 
gain with a labor organization as the representative of his employees unless 
such labor organization has been certified as the representative of such em- 
ployees under the provisions of section 9; (B) forcing or requiring any em- 
ployer to recognize or bargain with a particular labor organization as the 
representative of his employees if another labor organization has been certified 
as the representative of such employees under the provisions of section 9: 
(C) forcing or requiring any employer to assign particular work to employees 
in a particular labor organization rather than to employees in another labor 
organization, unless such employer is failing to conform to an order or certi- 
fication of the Board determining the bargaining representative for employees 
performing such work: Provided, That nothing contained in this subsection 
(b) shall be construed to make lawful a refusal by any person to enter 
upon the premises of any employer, if the employees of such employer are 
engaged in a strike ratified or approved by a representative of such employees 
whom such employer is required to recognize under this Act;”. 

Sec. 4. Subsections (j) and (1) of section 10 of such Act are repealed. 





[S. 655, 83d Cong., 1st sess.] 
A BILL To amend the Labor Management Relations Act, 1947, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the National Labor Relations 
Act, as amended is hereby further amended as follows: 

(a) Section 9 (c) (3) of such Act is amended by striking out the second 
sentence thereof. 

(b) Section 8 (d) of such Act is amended by striking out the last sentence 
thereof. 

(c) Section 9 (c) (1) of such Act is amended by striking out so much of 
the next to the last sentence thereof as appears after the comma in such 
sentence 

(d) Section 9 (h) of such Act is amended to read as follows: 

“(h) (1) No petition made by a labor organization under section 9 (c), and 
no charge made by a labor organization under section 10 (b) shall be entertained 
unless there is on filé with the Board an affidavit executed contemporaneously 
or within the preceding twelve-month period by each officer of such labor organi- 
zation and the officers of any national or international labor organization of 
which it is an affiliate or constituent unit, that he is not a member of the Com- 
munist Party or affiliated with such party, and that he does not believe in, and 
is not a member of or supports any organization that believes in or teaches the 
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stitutional methods or seeking by force or violence to deny other persons their 
rights, under the Constitution of the United States. The provisions of section 
1001 of title 18 of the United States Code shall be applicable in respect to such 
affidavits. For the purposes of this subsection ‘officer’ means members of all 
policy-forming and governing bodies of the labor organization as well as those 
designated as such by the constitution of the labor organization. 

“(2) No petition made by an employer under section 9 (c) and no charge made 
by an employer under section 10 (b) shall be entertained unless there is on file 
with the Board an affidavit executed contemporaneously or within the preceding 
twelve-month period by such employer, its officers if it is a corporation, and each 
of such employer's agents having responsibility for the employer’s labor relations 
that he is not 2 member of the Communist Party or affiliated with such party, 
and that he does not believe in, and is not a member of or supports any organi 
zation that believes in or teaches, the overthrow of the United States Govern- 
ment by force or by any illegal or unconstitutional methods, or seeking by force or 
violence to deny other persons their rights under the Constitution of the United 
States. The provisions of section 1001 of title 18 of the United States Code shall 
be applicable in respect to such affidavits.” 

(e) Strike out all of section 10 (1) of such Act. 

(f) Section 8 (b) (4) of such Act is amended by striking out the semicolon 
at the end of paragraph (A) and inserting a colon and the following: “Provided, 
That nothing in (A) of this section shall be construed to make it an unfair labor 
practice for a labor organization to induce or encourage employees to engage in 
a concerted refusal to perform work which because of a current labor dispute 
between another employer and his employees is, for the duration of such dispute, 
ne longer being performed by the employees of such other employer ;”. 

(g) Section 8S (c) of such Act is amended by inserting after the word “Act” 
the following: “nor shall it be the basis of setting aside an election conducted 
under section 9” 


overthrow of the United States Government by force or by any illegal or uncon 


(h) (1) Section 8 (a) (3) of such Act is amended by striking out everything 
after “(B)” and inserting the following: “if he has reasonable grounds for 
believing that membership was denied or terminated for reasons other than 
(1) the failure of the employee to tender the periodic dues and the initiation fees 
uniformly required as a condition of acquiring or retaining membership, or 
(2) the employee’s membership or affiliation with the Communist Party or his 
support thereof, or his membership in, affiliation with, or support of any organi- 
zation that believes in, or teaches, the overthrow of the United States Govern 
ment by force or any illegal or unconstitutional methods ;” 

(2) Section 8 (b) (2) of such Act is amended by inserting the figure “(1)” 
after the word “than”, striking out the semicolon at the end of such subsection, 
and inserting in lieu thereof a comma and the following: “or (2) his member- 
ship or affiliation with the Communist Party, or his support thereof, or his mem- 
hership in, affiliation with, or support of any organization that believes in, or 
teaches, the overthrow of the United States Government by force or any illegal 
or unconstitutional methods :" 

(i) Section 9 (f) of such Act is amended by striking out all of the subsection 
numbered (6). 

(j) The amendments made by this Act shall take effect sixty days after the 
date of its enactment 


[S. 656, S3d Cong., 1st sess.] 


A BILL To amend the National Labor Relations Act, as amended, with reference to the 
building and construction industry, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) At the end of section 9 (a) insert the following: “Provided further, That 
nothing in this section or any other section of this Act or of any other statute 
or law of the United States shall preclude an employer primarily engaged in 
the building and construction industry from making an agreement covering 
employees engaged (or who, upon their employment, will be engaged) in the 
construction, alteration, or repair of buildings, or other structures and improve- 
ments, on which building and construction trade workmen are employed, with a 
labor organization (not established, maintained, or assisted by any action 
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defined in section 8 (a) of this Act as an unfair labor practice and which at the 
time the agreement was executed or within the preceding twelve months has 
received from the Board a notice that it has complied with all requirements 
imposed by section 9 (f)) (g) (h)) to require, as a condition of employment, 
membership in such organization on or after the seventh day following the 
beginning of such employment, and no such agreement shall be considered an 
unfair labor practice under section 8 of this Act, solely because no election 
has been held under the provisions of section 9 of this Act prior to the making 
of such agreement: Provided further, That nothing herein shall set aside the 
final proviso to section 8 (a) (3) of this Act.” 

(b)) Before the semicolon at the end of section 9 (c) (1) (A) (ii) insert a 
comma and the following: “or (iii) who are covered by an agreement between 
their employer and a labor organization made pursuant to the third proviso to 
section 9 (a) wish to be represented by a labor organization other than the labor 
organization which is currently representing them under such agreement”. 

(c) Before the period at the end of section 9 (c) (1) insert a colon and the 
following: “Provided, That in a proceeding arising under section 9 (c) (1) (A) 
(iii), the Director of the Regional Office in which such a petition is filed shall 
investigate such petition and if he has reasonable cause to believe that a question 
of representation affecting commerce exists shall provide for an appropriate hear- 
ing upon due notice, which hearing may be conducted by an officer or employee 
of the Regional office who may make recommendations in writing with respect 
thereto, and the report of the hearing officer shall be served upon the parties to 
the proceeding. If, in any such proceeding, the Regional Director finds upon the 
record of such hearing that such a question of representation exists, he shall, not- 
withstanding the existence of any agreement, direct an election by secret ballot 
and shall certify the results thereof: Provided further, That petitions under 9 (c) 
(1) (A) (iii) shall have the highest priority over all other cases, except cases of 
like character, notwithstanding the provisions of section 10 (1) of this Act, and 
the procedure prescribed herein, up to and including the issuance of a certificate, 
shall be completed within ten calendar days after the filing of the petition except 
in rare cases Which require additional time”. 


[S. 657, 88d Cong., 1st sess. ] 


A BILL To amend the National Labor Relations Act, as amended, to provide for improved 
procedures of the National Labor Relations Board and to expedite its disposition of 


cases 


je it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the National Labor Relations 
Act, as amended, be hereby further amended as follows: 

(a) Subsection (b) of section 3 of said Act is amended by adding the following 
sentence at the end of the said subsection: “The Board is also authorized to 
delegate to one or more members the power to hear oral argument in any case 
which is properly before the Board. The final decision in such case shall be 
made, however, either by the full Board or by a group of three or more members 
as provided in the foregoing provisions of this subsection.” 

(b) Section 6 of said Act is amended to read as follows: 

“(a) The Board shall be authorized from time to time to make, amend, and 
rescind in the manner prescribed by the Administrative Procedure Act, such 
rules and regulations as may be necessary to carry out the provisions of this 
Act. 

“(b) There is hereby created an Advisory Committee on Procedure and 
Practice which shall be composed of twelve members appointed by the Supreme 
Court of the United States, six of whom shall be selected from among persons 
representing management in proceedings before the Board and six of whom 
shall be selected from among persons representing labor in proceedings before 
the Board. Each member shall hold office for a term of three years, except 
that any member appointed to fill a vacancy occurring prior to the expiration 
of the term for which his predecessor was appointed, shall be appointed for the 
remainder of such term. Members of the Advisory Committee, when serving 
on the business of the Advisory Committee, shall be entitled to receive an allow- 
ance for actual and necessary travel and subsistence expense while so serving 
away from their place of business or residence but shall not receive any other 
compensation. 
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“(c) It shall be the duty of the Advisory Committee on Procedure and Practice 
to advise and consult with the Board in the making, amending, and rescinding 
of rules of procedure and practice, including rules establishing a pretrial pro- 
cedure, to the end that the work of the Board shall be effectively and expeditiously 
transacted. 

“(d) It shall be the duty of the Chairman of the Board to call at such time 
and place as he shall designate, but at least twice in each year, a meeting of 
the Board and Advisory Committee on Procedure and Practice for the purpose 
of considering the state of the business of the Board and advising ways and 
ineans of improving the administration of proceedings before the Board, in- 
cluding the making, amending, and rescinding of rules and regulations relating 
to procedure and practice.” 

(c) Subsection (b) of section 10 of said Act is amended to read as follows: 

‘(b) Whenever it is charged that any person has engaged in or is engaging 
in any such unfair labor practice, the Board, or any agent or agency designated 
by the Board for such purposes, shall have power to issue and cause to be 
served upon such person a complaint stating the charges in that respect: 
Provided, That no complaint shall issue based upon any unfair labor practice 
occurring more than six months prior to the filing of the charge with the Board 
and the service of a copy thereof upon the person against whom such charge 
is made, unless the person aggrieved thereby was prevented from filing such 
charge by reason of service in the Armed Forces, in which event the six-month 
period shall be computed from the day of his discharge. The Board or any 
agent or agency designated by the Board for such purposes shall issue and 
cause to be served upon the person so complained of a notice of hearing before 
the Board or a member thereof or before a designated agent or agency, at 
a place therein fixed, not less than five days after the serving of said notice. 
Any such complaint may be amended by the member, agent, or agency conducting 
the hearing or the Board in its discretion at any time prior to the issuance 
of an order based thereon. The person so complained of shall have the right 
to file appropriate motions or an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the place and time 
fixed in the complaint. In the discretion of the member, agent, or agency con- 
ducting the hearing or the Board, any other person may be allowed to intervene 
in the said proceeding and to present testimony. Any such proceeding shall, 
so far as practicable, be conducted in accordance with the rules of evidence 
applicable in the district courts of the United States under the rules of civil 
procedure for the district courts of the United States, adopted by the Supreme 
Court of the United States pursuant to the Act of June 19, 1934 (U. 8. C., title 
28, secs. 723-—B, 723-C).” 

(d) Amend subsection (c) of section 10 of said Act by adding at the end of 
said subsection the following: ‘“‘The Board is also empowered to make final 
decisions on the merits, to the same extent as it is empowered to make such 
decisions on the record of a hearing of testimony, by granting a motion in 
the nature of a motion to dismiss the complaint or by denying such motion 
where the person complained of has specifically waived his rights to answer 
and hearing.” 

[S. 658, 88d Cong., Ist sess.] 


A BILL To amend the Labor Management Relations Act, 1947, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 303 (a) of title ITI of the Labor 
Management Relations Act, 1947, is amended by striking out the semicolon at 
the end of paragraph (1) and inserting a colon and the following: “Provided, 
That nothing in (1) of this subsection shall be construed to make it an unfair 
labor practice for a labor organization to induce or encourage employees to 
engage in a concerted refusal to perform work which because of a current labor 
dispute between another employer and his employees is, for the duration of such 
dispute, no longer being performed by the employees of such other employer ;”. 

Sec. 2. (a) Section 302 (c) of such Act is amended by striking out everything 
hetween “(4)” and “(5)” therein and inserting in lieu thereof the following: 
“with respect to money deducted from the wages of employees in payment of 
periodie dues or initiation fees (but not including fines, assessments, penalties, 
or other payments) in a labor organization: Provided, That the employer has 
received from each employee on whose account such deductions are made, a 
written assignment which shall be revocable in writing after the expiration of 
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one year or upon the termination date of the applicable collective agreement, 
whichever occurs sooner; or”. 

(b) Section 302 (c) of such Act is further amended my striking out every- 
thing after the figure “(5)” therein and inserting in lieu thereof the following : 


“with respect to money or other thing of value paid to a trust fund established 
by such representative, if the Secretary of Labor shall have made a thorough 
examination of all the provisions of the agreement establishing such fund (in- 


cluding the holding of a hearing if requested by any person demonstrating an 
interest) and certified that such fund meets the following requirements: That 
A) such payments are held in trust for the purpose of paying, either from 


principal or income or both, benefits with respect to such employees on account 
of death, injury, illness, unemployment, retirement, medical, surgical, or hospital 
eare (which may include medical, surgical, or hospital care for families and de 


pendents of such employees), or for any one or more of such benefits, or for provid 
ing any one or more of such benefits through contracts with insurers; (B) the 
detailed basis on which such payments are to be made is specified in a written 
ment with the employer; (C) unless waived by the employer, employers and 
employees are equally represented in the administration of such fund together 
with such impartial umpire to settle a dispute in the administration of the fund as 
may be agreed upon, or in the event no such umpire has been agreed upon within a 
reasonable time after a dispute has arisen the district court of the United States 
for the district in which the trust fund has its principal office is empowered to 
appoint such impartial umpire upon petition of any trustee; (1)) there shall be an 
annual audit of the trust fund, a statement of the results of which shall be avail- 
able for inspection by interested persons at the Department of Labor and at the 
principal office of the trust fund and at such other places as may be designated 
by agreement between the employers and the representatives: (E) such em- 
ployer payments as are intended to be used for the purpose of providing pen- 
sions or annuities through benefit payments made to such persons directly from 
the trust estate are made to a separate trust which provides that the funds 
held therein cannot be used for any purpose other than paying such pensions 
or annuities; and (F) the trust fund be for the sole and exclusive purpose of 
providing benefits for employees of such employer (or for such employees jointly 
with employees of other employers making similar payments).” 

Sec. 3. Section 302 (f) of such Act is amended by striking out the date “July 
1, 1948” and inserting in lieu thereof ‘July 1, 1954.” 





ree 


[S. 659, 83d Cong., Ist sess. ] 


A BILL To am-nd the Labor Management Relations Act, 1947, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) Section 3 (a) of such Act is amended to read as follows: 
“Sec. 3. (a) The National Labor Relations Board (hereinafter called the 
Board’) is hereby continued as an agency of the United States, except that 
the Board shall consist of seven instead of five members, appointed by the 
President by and with the advice and consent of the Senate. The terms of 
office of the members of the Board in office on the date of enactment of this Act 
shall expire as provided by law at the time of their appointment. Of the two 
additional members so provided for, one shall be appointed for a term expiring 
August 26, 1958, and the other for a term expiring August 26, 1959. Their 
suecessors, and the successors of the other members shall be appointed for terms 
of seven years each, excepting that any individual chosen to fill a vacancy shall 
be appointed only for the unexpired term of the member whom he shall succeed. 
Not more than four members shall be members of the same political party. 
The President shall designate one member to serve as Chairman of the Board. 
Any member of the Board may be removed by the President, upon notice and 
hearing, for neglect of duty or malfeasance in office, but for no other cause.” 

(b) Section 83 (b) of such Act is amended by striking out the word “three” 
in the second sentence of such section and inserting the word “four”. 

(c) Strike out all of section 3 (d) of such Act and insert in lieu thereof the 
following new subsections: 

“(d) Each member of the Board shall receive a salary of $15,000 a year, 
shall be eligible for reappointment, and shall not engage in any other business, 
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vocation, or employment. The Board shall appoint an executive secretary, and 
such attorneys, and other employees as it may from time to time find necessary 
for the proper performance of its duties. The Board may not employ any at- 
torneys for the purpose of reviewing transcripts of hearings or preparing drafts 
of opinions except that any attorney employed by a Board member as his legal 
assistant may for such Board member review such transcripts and prepare such 
drafts. No trial examiner’s report shall be reviewed, either before or after 
its publication, by any person other than a member of the Board or his legal as 
sistant, and no trial examiner shall advise or consult with the Board with 
respect to exceptions taken to his findings, rulings, or recommendations. At 
torneys appointed unler this subsection may, at the discretion of the Board, 
make application to the courts for enforcement of orders of the Board. Nothing 
in this Act shall be construed to authorize the Board to appoint individuals for 
the purpose of conciliation or mediation, or for economic analysis. 

“(e) All of the expenses of the Board, including all necessary traveling and 
subsistence expenses outside the District of Columbia incurred by the members 
or employees of the Board under its orders, shall be allowed and paid on the 
presentation of itemized vouchers therefor approved by the Board or by any 
individual it designates for that purpose.” 

(ad) Section 4 of such Act is amended to read as follows: 

“Sec. 4. (a) There is hereby established as an independent agency in the execu- 
tive branch of the Government an office of Administrator of the National Labor 
Relations Act (in this Act called the ‘Administrator’). The Administrator shall 
be appointed by the President, by and with the advice and consent of the Senate, 
with reference to his fitness to perform the functions imposed upon him by this 
Act in a fair and impartial manner. He shall be appointed for a term of four 
years, shall be a member of the bar, and shall receive compensation at the rate 
of $15,000 per annum. He shall not engage in any other business, vocation, 
or employment. The Administrator may establish or utilize such regional, local, 
or other agencies, and utilize such voluntary and uncompensated services, as may 
from time to time be needed. The Administrator may appoint such officers and 
employees as he may from time to time find necessary to assist him in the per- 
formance of his duties. Attorneys appointed under this subsection may, at the 
direction of the Administrator, appear before the Board or in court to represent 
the Administrator in any case arising under this Act. The President shall also 
appoint a Deputy Administrator, by and with the advice and consent of the 
Senate, who shall perform such functions as the Administrator may prescribe 
and shall be Acting Administrator during the absence or disability of the Ad- 
ministrator or in the event of a vacancy in the office of Administrator. The 
Deputy Administrator shall be appointed for a term of four years, shall be a 
member of the bar, and shall receive compensation at the rate of $12,000 per 
annum. It shall be the duty of the Administrator, as hereinafter provided, to 
investigate charges of unfair labor practices, to issue complaints if he has reason- 
able cause to believe such charges are true, to prosecute such complaints before 
the Board and the courts, to investigate representation petitions and conduct 
elections under section 9, and to exercise such other functions as are conferred 
on him by this Act. Nothing in this Act shall be construed to authorize the 
Administrator to appoint individuals for the purpose of conciliation or mediation, 
or for economic analysis. 

“(b) All of the expenses of the Administrator, including all necessary travel- 
ing and subsistence expenses outside the District of Columbia incurred by the 
members or employees of the Administrator under his orders, shall be allowed 
and paid on the presentation of itemized vouchers therefor approved by the Ad 
ministrator or by any individual he designates for that purpose. 

“(c) The Administrator shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail the cases he has 
prosecuted, the names, salaries, and duties of all employees and officers in the 
employ or under his supervision, and an account of all moneys he has disbursed.” 

(e) Section 5 of such Act is amended by striking out the first sentence thereof 
and inserting in lieu thereof the following: “The principal offices of the Board 
and of the Administrator, respectively, shall be in the District of Columbia, but 
they may exercise any or all of their respective powers at any other place.” 

(f) Section 6 of such Act is amended by inserting after the word “Board” 
the words “and the Administrator, respectively.” 

(g) Section 9 (c) (1) of such Act is amended by striking out the word 
“Board” in the first sentence thereof and inserting in lieu thereof the word 
“Administrator.” 
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(h) Section 9 (c) (1) is further amended by striking out all after the semi- 
colon in paragraph (B) and inserting in lieu thereof: “the Administrator shall 
investigate such petition and transmit it together with all documents pertain- 
ing thereto, tothe Board. Upon receiving such a petition from the Administrator, 
the Board if it has reasonable cause to believe that a question of representation 
affecting commerce exists, shall provide for an appropriate hearing upon due 
notice, and up“n finding that such a question of representation exists, shall direct 
the Administ.ator to conduct an election by secret ballot and shall certify the 
results thereof.” 

(i) Section 9 (e) (1) of such Act is amended by striking out the word 
“Board” wherever it appears therein and inserting in lieu thereof the word 
“Administrator.” 

(j) Section 9 (f) is amended by striking out the word “Board” in the first 
sentence thereof and inserting in lieu thereof the word “Administrator.” 

(k) Seetion 9 (h) is amended by striking out the word “Board” wherever it 
appears therein and inserting the word “Administrator.” 

(1) Section 10 (b) of such Act is amended by striking out the word “Board” 
the first, second, and fourth time that it appears therein and inserting in lieu 
thereof the word “Administrator.” 

(m) Section 10 (b) is further amended by amending the second sentence 
thereof to read as follows: “Any such complaint may be amended by the Ad- 
ministrator at any time prior to the hearing on such complaint; thereafter and 
until the issuance of an order based thereon such complaint may be amended 
in accordance with the rules and regulations of the Board.” 

(n) Section 10 (b) is further amended by adding at the end thereof the follow- 
ing: “Any person against whom a complaint has issued may obtain a determina- 
tion by the Board of the question of whether the unfair labor practice alleged 
in the complaint affects commerce, as defined by this Act, by filing a motion to 
dismiss, and the filing of such motion shall operate to postpone any hearing on 
the complaint which may be scheduled or in progress.” 

(0) Section 10 (f) is amended by inserting after the word “person” where it 
first appears, the following “(including the Administrator)”. 

(p) Section 10 (j) is amended by striking out the word “Board” wherever 
it appears therein and inserting in lieu thereof the word ‘Administrator’. 

(q) The first sentence of section 11 of such Act is amended to read as fol- 
lows: “For the purpose of all hearings and investigations which are necessary 
and proper for the exercise of the powers set forth in section 9 and section 
10 

“(1) The Board and the Administrator, or their duly authorized agents 
or agencies, shall at all reasonable times have access to, for the purpose 
of examination, and the right to copy any evidence of any person being 
investigated or proceeded against that relates to any matter under investi- 
gation or in question.” 

(r) The fourth sentence of section 11 (1) is amended by inserting after the 
word “Board” where it appears for the second time in such sentence the words 
“or the Administrator”. 

(s) Section 11 (2) is amended by striking out the word “Board” where it 
first appears in such subsection and inserting in lieu thereof the word “Ad- 
ministrator” and by inserting after the word “agency” the words “or the Ad- 
ministrator if the subpena so directs”. 

(t) Section 11 (4) is amended by inserting after the word “agency” in both 
places that it appears in such section the words “or the Administrator”. 

(uw) Section 11 (6) is amended to read as follows: “The several departments 
and agencies of the Government, when directed by the President, shall furnish 
the Board or the Administrator upon request, all records, papers, and informa- 
tion in their possession relating to any matter before the Board or the Ad- 
ministrator.” 

(v) Section 12 of such Act is amended by inserting after the word “agencies 
the words “or the Administrator or his agents”. 

(w) All officers and employees of the National Labor Relations Board per- 
forming functions, which by this Act are made the duty of the Administrator, 
are hereby transferred to the Office of Administrator of the National Labor 
Relations Act together with such files, records, and unexpended balances of 
appropriations as may be necessary to enable the Administrator to carry out his 
functions. Such transfer shall take effect upon the sixtieth day after the date 
of enactment of this Act. Such transfer shall not affect any proceedings pend- 
ing before the Board or any certification or order theretofore made by it. 


” 
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(x) The amendments made by this Act shall take effect sixty days after the 
date of its enactment, except that the authority of the President to appoint 
additional members conferred upon him by section 3 as herein amended may be 
exercised forthwith. 





[S. 838, 88d Cong., Ist sess.] 
A BILL To legalize maritime hiring halls 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 14 of the National Labor Rela- 
tions Act, as amended, is amended by adding at the end thereof the following 
new subsection: 

“(e) Nothing in this Act shall be deemed to make an unfair labor practice 
the demand for or performance of an obligation in a collective bargaining agree 
ment between an employer and a labor organization or organizations in the 
maritime industry (not established, maintained, or assisted by any action defined 
in section 8 (a) of this Act as an unfair labor practice) establishing a hiring 
or employment practice under which the employer undertakes to refer job 
opportunities to and seek employees from a hiring hall operated by the labor 
organization and giving preference to members of the labor organization 01 
those holding evidence of temporary status equivalent to membership for the 
purpose of employment. 

“Kor the purpose of this subsection, the term ‘maritime industry’ includes 
all industries employing personnel engaged as licensed or unlicensed members 
of the crews of ships or barges engaged in offshore, coastal, intercoastal, or 
inland transportation, or in longshore operations servicing such ships or 
barges.” 





[S. 1026, 83d Cong., 1st sess.] 


A BILL To amend title II of the Labor Management Relations Act, 1947, with respect to 
the settlement of labor disputes resulting in national emergencies 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title II of the Labor Management 
Relations Act, 1947, is amended by striking out sections 206 to 210, inclusive, 
and inserting in lieu thereof the following: 


“NATIONAL EMERGENCIES 


“Sec. 206. Whenever the President finds that a national emergency is threat 
ened or exists because a stoppage of work has resulted’or threatens to result from 
a labor dispute (including the expiration of a collective-bargaining agreement ) 
in a vital industry which affects the public interest, he shall issue a proclamation 
to that effect and call upon the parties to the dispute to refrain from a stoppage 
of work, or if such stoppage has occurred, to resume work and operations in the 
public interest. 

“Seo. 207. (a) After issuing such a proclamation, the President shall promptly 
appoint a board to be known as an ‘emergency board.’ 

“(b) An emergency board appointed under this section shall promptly invest 
gate the dispute, shall seek to induce the parties to reach a settlement of the 
dispute, and in any event shall, within a period of time to be determined by the 
President but not more than 30 days after the appointment of the board, make 
a report to the President, unless the time is extended by agreement of the parties 
with the approval of the board. Such report shall include the findings and 
recommendations of the board and shall be transmitted to the parties and be mad 
public. The Director of the Federal Mediation and Conciliation Service shal) 
provide for the board such stenographic, clerical, and other assistance and suc! 
facilities and services as may be necessary for the discharge of its functions 

“(c) An emergency board shall be’ composed of a chairman and such other 
members as the President shall determine, and shall have power to sit and act 
in any place within the United States and to conduct such hearings either in 
public or in private, as it may deem necessary or proper, to ascertain the facts 
with respect to the causes and circumstances of the dispute. 

“(d) Members of an emergency board shall receive compensation at the rate 
of $50 for each day actually spent by them in the work of the board 
with necessary travel and subsistence expenses. ; 


together 
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“(e) For the purpose of any hearing or inquiry conducted by any board 
appointed under this title, the provisions of sections 9 and 10 (relating to the 
attendance of witnesses and the production of books, papers, and documents) of 
the Federal Trade Commission Act of September 16, 1914, as amended (U. 8. C., 
title 15, secs. 49 and 50, as amended), are hereby made applicable to the powers 
and duties of such board 

‘(f) Each emergency board shall continue in existence after making its report 
for such time as the national emergency continues for the purpose of mediating 
the dispute, should the parties request its services. When a board appointed 
under this section has been dissolved, its records shall be transferred to the 
Director of the Federal Mediation and Conciliation Service 

“(g¢) A separate emergency board shall be appointed for each dispute. No 
member of an emergency board shall be pecuniarily or otherwise interested in 
any organizations of employees or in any employer involved in the dispute. 

“Sec. 208. (a) At any time after issuing a proclamation pursuant to section 
206 the President may submit to the Congress for consideration and appropriate 
action a full statement of the case together with stich recommendations as he 
may see fit to make 

“(b) In any case in which a strike or lockout occurs or continues after the 
issuance of the proclamation pursuant to section 206 the President shall submit 
immediately to the Congress for consideration and appropriate action a full 
statement of the case, including the report of the emergency board if such report 
has been made, and such recommendations as he may see fit to make. If the 
Congress or either House thereof shall have adjourned sine die or for a period 
longer than three days, the President shall convene the Congress, or such House, 
for the purpose of consideration of an appropriate action pursuant to such state- 
ment and recommendations. 

“Sec. 209. When a dispute arising under this title has been finally settled, the 
President shall submit to the Congress a full and comprehensive report of all 
the proceedings, together with such recommendations as he may see fit to make.” 


[S. 1075, 83d Cong., 1st sess.] 


4 BILL To amend title II of the Labor Management Relations Act, 1947, with respect to 
the settlement of labor disputes resulting in national emergencies 
Be it enacted by the Senate and House of Representatives of the United States 
tmerica in Congress assembled, That title IL of the Labor Management Rela 
ons Act, 1947, is amended by striking out sections 206 to 210, inclusive, and 
nserting in lieu thereof the following: 


“NATIONAL EMERGENCIES 


Sec. 206. Whenever the President finds that a national emergency is threat- 
ned or exists because a strike or lockout has resulted or threatens to result 
from a labor dispute (including the expiration of a collective-bargaining agree- 

ent) in a vital industry which affects the public interest, he shall issue a proc 
almation to that effect 

“Sec. 207. (a) After issuing such a proclamation, the President shall promptly 
appoint a board to be known as an ‘emergency board’. 

“(b) An emergency board appointed under this section shall promptly investi- 
gate the dispute, shall seek to induce the parties to reach a settlement of the 
dispute, and in any event shall, within a period of time to be determined by the 
President, but not more than 60 days after the appointment of the board, make 

report to the President, unless the time is extended by agreement of the parties, 
with the approval of the board. Such report shall include the findings and 
recommendations of the board and shall be transmitted to the parties and be 
made public. The Director of the Federal Mediation and Conciliation Service 
shall provide for the board such stenographic, clerical, and other assistance and 
such facilities and services as may be necessary for the discharge of its functions. 

“(¢) After the President has issued a proclamation pursuant to section 206 
and until the emergency board appointed under this section has made its report 
to the T’resident, the parties to the dispute shall refrain from engaging in a 
strike o: lockout. 

“(d) An emergency board shall be composed of a chairman and such other 
members as the President shall determine, and shall have power to sit and act 
in any place within the United States and to conduct such hearings either in 
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public or in private, as it may deem necessary or proper, to ascertain the facts 
with respect to the causes and circumstances of the dispute. 

“(e) Members of an emergency board shall receive compensation at the rate 
of $50 for each day actually spent by them in the work of the board, together 
with necessary travel and subsistence expenses 

“(f) For the purpose of any hearing or inquiry conducted by any board 
appointed under this title, the provisions of sections 9 and 10 (relating to the 
attendance of witnesses and the production of books, papers, and documents) of 
the Federal Trade Commission Act of September 16, 1914, as amended (U. 8. C., 
title 15, secs. 49 and 50, as amended), are hereby made applicable to the powers 
and duties of such board. 

“(g) Each emergency board shall continue in existence after making its 
report for such time as the national emergency continues for the purpose of 
mediating the dispute, should the parties request its services. When a board 
appointed under this section has been dissolved, its records shall be transferred 
to the Director of the Federal Mediation and Conciliation Service 

“(h) A separate emergency board shall be appointed for each dispute. No 
member of an emergency board shall be pecuniarily or otherwise interested in 
uny organization of employees or in any employer involved in the dispute. 

“Src. 208. In any case in which a strike or lockout occurs (1) after the emer 
gency board has made its report to the President pursuant to section 207 (b), 
or (2) in violation of section 207 (c) before the emergency board has made its 
report, the President shall submit immediately to the Congress for consideration 
and appropriate action a full statement of the case, including the report of the 
emergency board, if such report has been made, and such recommendations as he 
may see fit to make. If the Congress or either House thereof shall have 
adjourned sine die or for a period longer than 8 days, the President shall con- 
vene the Congress, or such House, for the purpose of consideration of an appro- 
priate action pursuant to such statement and recommendations. 

“Sec. 209. When a dispute under this title has been finally settled, the Presi- 
lent shall submit to the Congress a full and comprehensive report of all the pro- 
ceedings, together with such recommendations as he may see fit to make.” 


[S. 1075, 83d Cong., 1st sess.] 


AMENDMENT Intended to be proposed by Mr. Ives to the bill (S. 1075) to amend 
title II of the Labor-Management Relations Act, 1947, with respect to the settle- 
ment of labor disputes resulting in national emergencies, viz: 


On page 2, before the period in line 24, insert the following: “and no change, 
except by agreement, shall be made by the parties to the controversy in the condi- 
tions out of which the dispute arose”. 


[S. 1146, 83d Cong., 1st sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) section 3 (d) of the National Labor 
Relations Act, as amended, is amended by inserting after the words “trial exam 
iners’’ a comma and the following: “legal assistants to trial examiners,” 

(b) Section 4 (a) of such Act is amended by inserting before the last sentence 
thereof a new sentence as follows: “The Board shall establish a pool of legal 
assistants to trial examiners and shall assign to such pool such number of 
attorneys as may be necessary.” 

(c) Section 4 (a) of such Act is further amended by adding at the end thereof 
a new sentence as follows: “Insofar as practicable, legal assistants to Board 
members shall not be assigned to particular members but shall be available to 
perform such services s may be necessary for or at the request of any such 
member.” 

Sec. 2. Paragraph (4) of section 9 (c) of such Act is amended by adding at the 
end thereof a comma and the following: “or to prohibit the Board wherever fea 
sible from conducting elections prior to hearing or, where suitable methods other 
than an election are available for ascertaining the proper representative of em 
ployees, from utilizing such methods in lieu of holding an election.” 
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Sec. 3. Section 9 (c) of such Act is amended by adding at the end thereof a new 
paragraph as follows: 

“(6) The regional director of the region within which a petition is filed under 
this subsection shall exercise final authority, on behalf of the Board, in all mat 
ters arising under subsection (b) or this subsection, except that the Board upon 
application filed in accordance with such regulations as it may prescribe may 
review any determination of the regional director and make such disposition of 
the case as it deems appropriate.” 

Sec. 4. Section 10 (c) of such Act is amended by adding at the end thereof a 
new sentence as follows: “Notwithstanding the foregoing provisions of this sec 
tion, in any case in which the parties waive their rights to a hearing and agree to 
a stipulation of facts, the order of the Board may be based upon the facts as so 
stipulated.” 

Sec. 5. (a) The first sentence of section 10 (e) of such Act is amended to read 
as follows 

“The Board shall have power to petition the Court of Labor Appeals created 
pursuant to subsection (m) for the enforcement of such order and for appropriate 
temporary relief or restraining order, and shall certify and file in the court a 
transcript of the e1 e record of the proceedings, including the pleadings and 
testimony upon which such order was entered and the findings and order of the 
Board.” 

(b) The last sentence of section 10 (e) of such Act is amended to read as 
follows: “The jurisdiction of the court shall be exclusive and its judgment and 
final, except that the same shall be subject to review by the 
Supreme Court of the United States upon writ of certiorari or certification in 
the same manner as in cases subject to section 1254 of title 28 of the United 
States Code.” 

(c) The first sentence of section 10 (f) of such Act is amended to read as 


4 } 
] 


LOLLOWS 


decree shall be 


} 


“Any person aggrieved by a final order of the Board granting or denying in 
whole or in part the relief sought may obtain a review of such order by the Court 
of Labor Appeals created pursuant to subsection (m) by filing in such court a 
written petition praying that the order of the Board be modified or set aside.” 

d) Seetion 10 of such Act is amended by adding at the end thereof a new 

bsection as follows 

m) There is hereby created a court of the United States to be known as the 

Court of Labor Appeals, which shall consist of three or more judges to be desig- 
nated by the Chief Justice of the United States from judges of the United States 
district courts and courts of appeals. The Chief Justice of the United States 
shall designate one of such judges as chief judge of the Court of Labor Appeals, 

d may, from time to time, designate additional judges for such court and 
revoke previous designations. The chief judge may, from time to time, divide 
he court into divisions of three or more members, and any such division may 
render judgment as the judgment of the court Two judges shall constitute a 
quorum of the court and of each division thereof. The court shall have the 
powers of a United States court of appeals with respect to the jurisdiction con 
ferred on it by this Act. The court shall exercise its powers and prescribe rules 
governing its procedure in such manner as to expedite the determination of cases 
of which it has jurisdiction under this Act. The court may fix and establish a 
table of costs and fees to be approved by the Supreme Court of the United 
States, but the costs and fees so fixed shall not exceed with respect to any item 
the costs and fees charged in the Supreme Court of the United States. The court 
shall have a seal, hold sessions at such places as it may specify, and appoint a 
lerk and such other employees as it deems necessary or proper.” 


[S. 1161, 88d Cong., 1st sess. ] 





\ BILL To amend the National Labor Relations Act. as amended, by adding a new sub 
section to section 14 relating to State authority to regulate the right to strike and 
picket 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 14 of the National Labor Rela- 
tions Act, as amended, is amended by adding at the end thereof the following 
new subsection : 

“(c) Nothing in this Act shall be construed to nullify the power of any State 
or Territory to regulate or qualify the right of employees to strike or picket.” 
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[S. 1190, 83d Cong., 1st sess.] 


A BILL To amend section 205 of the Labor Management Relations Act, 1947, so as t 
make the Secretary of Commerce and the Secretary of Labor ex officio members of the 
National Labor-Management Panel established by such section 


Be it enacted by the Senate and Heuse of Representatives of the United States 
of America in Congress assembled, That section 205 (a) of the Labor Manag: 
ment Relations Act, 1947, as amended, is amended to read as follows: 

“(a) There is hereby created a National Labor-Management Panel which 
shall be composed of the Secretary of Commerce, the Secretary of Labor, and 
twelve inembers appointed by the President, six of whom shall be selected from 
among persons outstanding in the field of management und six of whom sha 
be selected frem among persons outstanding in the field of labor. Each appointed 
member shall hold office for a term of 3 years, except that any such member ap 
pointed to filla var uney occurring prior to the e<piration of the term for which 
his predecessor was appointed shall be appointed for the remainder of such 
term, and the terms of office of the appointed members first taking office shall 
expire, as designated by the President at the time of appointment, four at the 
end of the first year, four at the end of the second year, and four at the end of 
the third year after the date of appointment. Appointed members of the Panel 
when serving on business of the Panel, shall be paid compensation at the rate of 
$25 per ¢ , and all members of the Panel shall be entitled to receive an allowance 
for actual and necessary travel and subsistence expenses while so serving away 
from their places of residence.” 





[S. 1254, 83d Cong., 1st sess. ] 


A BILL To establish effective means to determine Communist domination in unions and t 
eliminate Communists from positions of influence and control in labor unions 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, certain labor o1 ganizations representing 
employees employed in industries affecting columerce are led, dominated, influ 
enced, or directed by members of Communist organizations, and, whenever it 
will serve the ends of the world Communist movement, it is the purpose of such 
leaders to encourage and foment strikes, slowdowns, industrial strife and unrest 
with the objective of disrupting or obstructing commerce or with the objective 
of impairing the security and defense of the United States 

To prevent such disruption and obstruction of commerce and impairment of 
the security and defense of the United States, it is hereby declared to be the 
public policy of the United States to withdraw and withhold, as hereinafter 
provided, from such labor organizations and persons functioning as Communist 
labor representatives certain of the advantages, rights, privileges, and im 
munities created by laws enacted by Congress with the intention of assisting and 
protecting associations of employees which represent employees in dealing with 
employers with respect to grievances, labor disputes, wages, rates of pay, hours 
of employment or conditions of work and which assist employees in concerted 
activity for the purpose of collective bargaining or other mutual aid and pro 
tection; and it is further declared to be the public policy of the United States to 
prevent any Communist labor representative, as herein defined, from functioning 
or acting in any manner as such a collective bargaining representative of em 
ployees employed in industries affecting commerce, or engaged in the perform 
ance of services for, or in the manufacture or assembly of goods or materials to 
be delivered to any department or agency of the United States. 

Sec. 2. For the purposes of this Act 

(1) The terms “person,” “employer,” “representatives,’ “labor organiza 
tion,” “commerce,” “affecting commerce,” and “labor dispute” shall have the 
same meaning as defined in the National Labor Relations Act, as amended. 

(2) The term “employee,” except where used to refer to an individual in the 
employ of a labor organization, means any individual employed by any employe 
who is engaged in a business or industry affecting commerce or who is employed 
by an employer who is engaged in the performance of services for, or the pro 
duction, manufacture, or delivery of goods or materials to a department or 
agency of the United States Government and includes any such person whose 
work has ceased as a consequence of or in connection with any current labot 
dispute and who has not obtained any other regular and substantially equivalent 
employment. 
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3) The terms “Communist-action organization,’ “Communist-front organi- 
zation.” and “Communist organization” shall have the same meaning as defined 
in the Internal Security Act of 1950 and the term “world Communist move- 
ment” shall mean the world Communist movement as described in and referred 
to in section 2 of such Act 

(4) The term “Board” means the Subversive Activities Control Board created 
by section 12 of said Internal Security Act of 1950. 

(5) Any person who is an officer, or employee of, or who is otherwise influential 
in or responsible for the policies of a labor organization shall be deemed to be a 
Communist labor representative for purposes of this Act only if there exist 
reasonable grounds to believe that 

(a) such person advocates or has aided or supported, financially or 
otherwise, the advancement of the economic, international, military, and 
vovernmental doctrines, policies, or aims of the world Communist move- 
ment, while knowing or having reason to know that such doctrines, policies, 
or aims are those of the world Communist movement; 

(b) such persen has knowingly aided or supported, financially or other- 
wise, any Communist-action organization, Communist-front organization, 
Communist foreign government or any organization listed as subversive 
by the Attorney General under the provisions of Executive Order 9835 
subsequent to the time such organization was so listed; or 

(¢) such person has instigated or encouraged or may instigate or en 
courage strikes, slowdowns, or other interruptions of work among employees, 
for the purpose of aiding and supporting the world Gommunist movement 
or a Communist foreign government. 

(6) A labor organization shall he deemed to be a Communist labor representa- 
tive for purposes of this Act only if there exist reasonable grounds to believe 


(a) it or any parent labor organization with which it is affiliated is 
operated or functions in whole or in part as an instrumentality for promot- 
ing or publicizing and advocating the economic international and govern- 
mental doctrines, policies, or aims of the world Communist movement ; 

(b) it or any parent labor organization with which it is affiliated is 

operated or functions in whole or in part as an instrumentality for giving 

aid and support to any Communist foreign government, Communist-action 
organization, Communist-front organization or the world Communist move- 
ment; or 
(c) any individual found to be a Communist labor representative is an 
officer or employee of, or is influential in or responsible for the policies of 
such organization, or is an officer or employee of, or is influential in or 
responsible for the policies of any parent labor organization with which 
such organization is affiliated. 
Sec. 3. (a) The Board is empowered, as hereinafter provided, to prevent any 
labor organization or individual found to be a Communist labor representative 
from functioning as a labor organization or representative of employees for the 
purpose of collective bargaining or other mutual aid and protection, and is 
further empowered to issue orders which shall have the effect of preventing any 
such labor organization or individual or employees acting in concert with such 
organization or individual from claiming any protection, privilege, or assistance 
otherwise afforded labor organizations, representatives of employees, and asso- 
ciations of employees under certain laws enacted by Congress. 

(b) Whenever the Attorney General shall have reason to believe that any labor 
organizition or individual representing or claiming to represent employees is a 
Communist labor representative, he shall file with the Board and cause to be 
served upon the persons named therein whom he alleges are Communist labor 
representatives, a petition for an order of the Board which will effectuate the 
public policy of the United States and purposes of this Act as herein provided. 
Bach such petition shall be verified under oath and shall contain a statement 
of facts upon which the Attorney General relies in support of his petition for 
the issuance of such an order. The Attorney General may, in his discretion, 
joint in a single petition a parent organization and any or all of its affiliated 
organizations whether designated as “Locals,” “Councils,” “Districts,” or other- 
wise, and any or all of the officers, or employees thereof, and any or all of the 
persons influential in, or responsible for the policies of such affiliated 
organization. 

Upon receipt of such petition, the Board shall serve upon the persons named 
therein a notice of hearing before the Board or a member thereof, or a designated 








' 
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agent or ayency, at a place therein fixed, not less than five days after the serving 
of said notice. The Attorney General shall be permitted to amend his petition 
at any time prior to the closing of the hearings held thereon. The labor organi- 
gation and the persons named in the petition shall have the right to file an 
answer to the original and to any amended petition and to appear in person or 
otherwise and give testimony at the place and tix fixed in the complaint. In 
the discretion of the Board, any other person may be allowed to intervene in the 
proceeding and to present testimony. In any such proceeding, the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

The Board is specifically empowered to establish and maintain a continuing 
panel, called the Labor Panel, to be made up of retired members of the Federal 
Judiciary who shall voluntarily make themselves available for service upon 
such panel at the request of the Chairman of the Board. The Board may then 
designate, as its agent for the purpose of conducting any such hearing, a subpanel 
consisting of not less than three nor more than five of the members of said Labor 
Panel. In appointing any such subpanel, the Board shall clearly state whether 
the subpanel shall have full authority to issue a final order on the petition, the 
hearing on which it shall be appointed to conduct, or whether such subpanel 
shall have power only to make recommendations to the Board upon such peti 
tion. Each member of the Labor Panel shall be reimbursed by the Board for 
all reasonable traveling and living expenses that shall be necessarily incurred 
by him in connection with his services on said Labor Panel and on any subpanel 
that may be drawn therefrom. Neither service on said Labor Panel, or any 
subpanel drawn therefrom, nor acceptance of reimbursement for traveling and 
living expenses for any such service, shall disqualify any member of said Labor 
Panel from the right to receive any Federal or other pension, retirement, or 
disability payment to which he may be entitled. 

(c) The testimony taken by any member, agent, or agency designated by the 
Board shall be reduced to writing and filed with the Board. Thereafter in its 
discretion, the Board upon notice may take further testimony or hear argument 
If, upon the preponderance of the testimony taken, the Board finds that any 
labor organization or individual named in the petition is a Communist labo 
representative, then the Board shall state its findings of fact and issue and 
cause to be served on such person an order which 

(1) if directed to a labor organization, may require that such organization 
shall, within the period of time specified in the order 

(A) dismiss or otherwise permanently remove from influence in, or 
from office or employment by the organization, any of its officers or 
employees found by the Board to be a Communist labor representative ; 

(B) disaffiliate and sever completely all connections and relations with 
any affiliated labor organization found by the Board to be a Communist 
labor representative; and 

(C) take and carry out to the satisfaction of the Board such other 
affirmative action required by the Board which will, in the Board’s 
opinion, effectuate the public policy of the United States and the purposes 
of this Act by removing from any position of control or influence in the 
labor organization or any organization affiliated with it, the persons 
found by the Board to be Communist labor representatives. 

(2) if directed to either a labor organization or a person found to be a 
Communist labor representative, shall require, but need not be limited to 
requiring, that such organization or individual— 

(A) shall cease and desist from acting as the representative, spokes- 
man, leader, adviser, or agent of employees engaged in any concerted 
activity for the purpose of collective bargaining or other mutual aid 
and protection ; 

(B) shall cease and desist from soliciting, or from accepting from 
employees, or from their employer, pursuant to the terms of any assign- 
ment, checkoff, or other agreement, any money or thing of value as the 
initiation fees or membership dues of such employees in a labor organ 
ization; and 

(C) shall cease and desist from instigating, encouraging, or sup- 
porting, directly or indirectly, any strike, slowdown, or other interrup 
tion of work among employees. 

(ad) If within the time specified in an order of the Board, the Board shall be 
satisfied that a labor organization subject to such order has fully complied there 
with it shall, upon application of such organization, enter a further order of the 
Board staying the effect of its prior order insofar as such prior order is appli- 
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cable to the organization: Provided, That no such order staying the effect of 
a prior order shall in any way affect the application of such prior order to indi- 
vidual persons found by the Board to be Communist labor representatives: Pro- 
vided further, That if at any time subsequent to staying its prior order, the 
Board shall be of the opinion that the labor organization has ceased to remain 
in compliance with such prior order, it may, upon not less than five days’ notice 
to such organization, reinstate such prior order in full force and effect. 

(e) During any time there is in effect and applicable to any labor organization 
or individual an order of the Board which has not been stayed by the Board as 
provided in subsection (d) of this section, the provisions of section 5 of this 
Act shall be applicable to such organization, to such individual, and to any em- 
ployees who act or attempt to act in concert with such organization or individual. 

Sec. 4. (a) Whenever the Attorney General shall allege in his petition that 
any labor organization or individual named in a petition filed under the provi- 
sions of section 3 of this Act represents or claims to represent employees of an 
employer who is engaged in the performance of services for, or the production, 
manufacture, or delivery of goods or materials for any department or agency 
of the United States Government and that the interruption of such services or 
deliveries may be injurious to the security or defense of the United States, the 
Board shall give such petition priority over all other petitions except those of 
like nature and shall schedule a hearing thereon before members of the Board 
or a subpanel of the Labor Panel. The following provisions, in addition to the 
provisions of section 5, shall be applicable to such a petition and hearing. 

(b) The Board shall forthwith notify each labor organization and individual 
named in such petition that a hearing, as provided in section 3, shall be held 
within not more than ten days. No adjournment or postponement of such hear- 
ing shall be granted except for very grave cause. The hearing shall be conducted 
in as expeditious a way as possible, consistent with appropriate recognition of the 
rights of all parties. Where advisable, the Board may order the continuation 
of hearing sessions at night and on weekends, in the interests of expedition. 

(c) Immediately upon termination of the hearing, the Board shall issue its 
decision and order. If the Board shall find that any labor organization or indi- 
vidual named in the petition is a Communist labor representative, such order 
shall be in the same form and contain the same provisions, to the extent appro- 
priate, as an order issued under section 3 hereof. If within the time specified 
in such order, the Board shall be satisfied that any labor organization subject 
to such order has fully complied therewith, the Board shall enter an order stay- 
ing the effect thereof: Provided, That no such order staying the effct of a prior 
order shall in any way affect an order applicable to individual officers, employees, 
or others who are influential in, or responsible for the policies of such organi- 
zation: Provided further, That if at any time subsequent thereto, the Board shall 
Le of the opinion that the labor organization has ceased to remain in compliance 
with its order, the Board may, with or without advance notice to the organization, 
reinstate such order in full foree and effect. 

Sec. 5. Whenever there is in effect against a labor organization or individual 
an order of the Board as provided in section 3 or section 4, such order shall have 
the following effect : 

(a) For the purposes only of section 7, section 8 (a), and section 9 of the 
National Labor Relations Act, as amended, no such organization or individual 
shall be deemed a labor organization or representative of employees within the 
meaning of such Act and no action taken by employees in conjunction with, or 
pursuant to the leadership of any such organization or individual shall be deemed 
to be collective bargaining or concerted activity within the meaning of section 
7 of said Act, as amended 

(b) No court of the United States shall find that any controversy concerning 
terms or conditions of employment, concerning a collective bargaining agreement 
or concerning the association or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms or conditions of employment 
constitutes, involves, or grows out of a “labor dispute” within the meaning of the 
Norris-LaGuardia Act (Act of March 23, 1932 (ch. 90, 47 Stat. 70) if such an 
organization or individual is directly or indirectly involved in such controversy. 

(c) No such organization and no other organization having as an officer or 
employee an individual against whom an order of the Board is in effect shall be 
deemed to be a labor organization within the meaning of section 6 of the Clayton 
Act (Act of October 15, 1914, ch. 323, 38 Stat. 730) nor shall any of the provisions 
of section 20 of said Act be applicable in any case in which any such organiza- 
tion or individual is interested or involved. 
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(d) The provisions of section 301 of the Labor-Management Relations Act, 
1947, shall not be applicable to, and no court of the United States shall have 
jurisdiction to hear or determine any cause of action brought by such organization 
-or individual which— 

(1) is brought by the organization or individual as a representative of 
employees ; or 

(2) is based in whole or in part upon the failure or refusal of any employer 
to carry out the terms of a collective bargaining agreement entered into with 
such an organization or individual as the agent or representative of em- 
ployees: Provided, That nothing herein shall be deemed to limit the juris- 
diction of such courts with respect to actions brought by employees who 
have disaffiliated from or disassociated themselves from such organization 
or individual. 

Sec. 6. (a) In determining whether a labor organization is a Communist labor 
representative, the Board may consider among other matters 

(1) whether any officers, employees, or others who have been active in 
its management or the management of any parent organization with which 
it is affiliated have been active in the management, direction, or supervision 
of, or have functioned as representatives of any Communist-action organiza- 
tion, Communist-front organization, Communist foreign government, or the 
world Communist movement, or have been, subsequent to January 1, 1949, 
members of or participants in the activities of the Communist Party of the 
United States: 

(2) whether it or any parent organization with which it is affiliated has 
knowingly accepted financial or other support from a Communist-action 
organization, Communist-front organization, Communist foreign govern- 
ment, or the world Communist movement ; 

(3) whether its funds, resources, or personnel, or the funds, resources, or 
personnel of any parent organization with which it is affiliated have been 
used to advocate, disseminate, and publicize or otherwise promote the mili- 
tary or international economic or political policies of any Communist-action 
organization, Communist-front organization, Communist foreign government, 
or the world Communist movement ; 

(4) whether the positions advocated or supported by it or by any parent 
organization with which it is affiliated, particularly with respect to military or 
international economic or political matters have, during any substantial 
period of time, been identical or substantially identical to positions advocated 
on like matters by a Communist-action organization, Communist-front organ- 
ization, Communist foreign government, or the world Communist move- 
ment; and 

(5) whether any officers, employees, or others active in its management, 
or Officers, employees, or others active in the management of any parent 
organization with which it is affiliated, have participated in the activities 
of, and supported the programs and policies of, any international labor 
organization which regularly adheres to the policies advocated and sup 
ported by the world Communist movement, and whether the organization or 
any parent organization with which it is affiliated has, since January 1, 
1949, sponsored or paid for, in whole or in part, the trip of any person or 
persons te a country controlled by a Communist foreign government. 

(b) In determining whether any person active in the management of a labor 
organization or active as a representative of employees for the purpose of col- 
lective bargaining is a Communist labor representative, the Board may consider 
among other matters 

(1) the extent to which such person has been responsible for formulating, 
effectuating, or publicizing the activities, policies, or programs of any labor 
organization or parent organization with which it is afliliated which the 
Board finds to be a Communist labor representative ; 

(2) the extent to which such person has knowingly received financial 
assistance from, given financial assistance to, been a member of, or a par- 
ticipant in activities of, a Communist-front organization, Communist-action 
organization, or the world Communist movement: and 

(3) whether such person has been a member of or a participant in the 
activities of the Communist Party of the United States, subsequent to Janu- 
ary 1, 1949, or been a member of or a participant in the activities of any 
organization listed as subversive by the Attorney General under Executive 
Order 9835, subsequent to the time such organization was so listed as 
subversive. 
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Sec. 7. (a) In the performance by the Board of its functions under this Act, the 
provisions of subsections (a), (b), (¢), (d), and (f) of section 12 of the Internal 
Security Act of 1950 shall be applicable to the Board. In the performance of such 
functions, the Board is authorized to delegate to any group of three or more 
members any or all of the powers which it may itself exercise and two members 
of any such group shall constitute a quorum thereof 

(b) In addition to its other duties under the Internal Security Act of 1950, 
t shall be the duty of the Board, upon petition of the Attorney General under 
section 3 or 4 of this Act 

(1) to determine whether any labor organization is a “Communist labor 
representative” within the meaning of subsection 6 of section 2 of this Act; 
and 

(2) to deter! e whether any individual is a “Communist labor repre 
sentative’ within the meaning of subsection 5 of section 2 of this Act 

(c) The Board shall have the authority from time to time to make, amend, 
and rescind in the manner prescribed by the Administrative Procedure Act such 
rules and regulations as may be necessary to carry out the provisions of this Act. 

Seo. & (a) Whenever the Attorney General shall have filed with the Board a 
petition pursuant to section 3 or 4 of this Act, the Board (or any member thereof 
or any examiner or agent designated thereby) may hold hearings, administer 
oaths and affirmations, may examine witnesses and receive evidence at any place 
in the United States, and may require by subpena the attendance and testimon: 
of witnesses and the production of books, papers, correspondence, memoranda, 
and other records deemed relevant, to the matter under inquiry. Subpenas may 
be signed and issued by any member of the Board or any duly authorized exam- 
iner. Subpenas shall be issued on behalf of the organization or the individual 
who is a party to the proceeding upon request and upon a statement or showing 
of general relevance and reasonable scope of the evidence sought. Such attend- 
ance of witnesses and the production of such documentary evidence may be 
required from any place in the United States at any designated place of hearing. 
Witnesses summoned shall be paid the same fees and mileage paid witnesses in 
the district courts of the United States. In case of disobedience to a subpena, 
the Board may invoke the aid of any court of the United States in requiring the 
attendance and testimony of witnesses and the production of documentary evi- 
dence. Any of the district courts of the United States within the jurisdiction of 
which such inquiry is carried on may, in case of contumacy or refusal to obey 
a subpena issued to any person, issue an order requiring such person to appear 
(and to produce documentary evidence if so ordered) and give evidence relating 
to the matter in question; and any failure to obey such order of the court may 
be punished by such court as a contempt thereof. All process in any such case 
may be served in the judicial district whereof such person is an inhabitant or 
wherever he may be found. No person shall be held liable in any action in an) 
court, State or Federal, for any damages resulting from his production of any 
documentary evidence in any proceeding before the Board if he is required, by a 
subpena issued under this subsection, to produce the evidence; or any statement 
under oath he makes in answer to a question he is asked while testifying before 
the Board in response to a subpena issued under this subsection, if the state- 
ment is pertinent to the question. 

(b) No person shall be excused from attending and testifying or from pro- 
ducing books, records, correspondence, documents, or other evidence in obedience 
to the subpena of the Board, on the ground that the testimony or evidence 
required of him may tend to incriminate him or subject him to a penalty or 
a forfeiture; but no individual shall be prosecuted or subjected to any penalty 
or forfeiture for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against self-incrimina- 
tion, to testify or produce evidence, except that such individual so testifying 
shall not be exempt from prosecution and punishment for perjury committed in 
so testifying. 

(c) All hearings conducted under this section shall be public. Each party to 
such proceeding shall have the right to present its case with the assistance of 
counsel, to offer oral or documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as may be required for a full and true 
disclosure of the facts. An accurate stenographic record shall be taken of 
the testimony of each witness, and a transcript of such testimony shall be filed 
in the office of the Board. 

(d) Where an organization or individual declines or fails to appear at a 
hearing accorded to such organization or individual by the Board pursuant to 
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this section, the Board may, upon evidence adduced by the Attorney General, 
enter an order finding such organization or individual to be a Communist labor 
representative. Where in the course of any hearing before the Board or any 
examiner thereof, a party or counsel is guilty of misbehavior which obstructs 
the hearing, such party or counsel may be excluded from further participation 
in the hearing. 

Sec. 9 (a) Any party aggrieved by an order of the Board shall have ten days 
following service of such order upon it to file with the Board a notice of its 
objection to such order and a demand that the Board petition a court of the 
United States for review thereof. Promptly upon the filing with the Board 
of any such notice and demand, it shall be the duty of the Board to petition 
aly United States court of appeals (including the United States Court of Appeals 
for the District of Columbia), or if all the United States courts of appeals to 
Which application may be made are in vacation, any United States district court 
(including the United States District Court for the District of Columbia), within 
any circuit or district, respectively, wherein any labor organization or individua 
found by the Board to be a Communist labor representative resides or trans 
acts business, for the enforcement of such order and for appropriate temporary 
relief or restraining order, and shall certify and file in the court a transcript 
of the entire record in the proceedings, including the pleadings and testimony 
upon which such order was entered and the findings and order of the Board. 
Upon such filing, the court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction of the proceeding and of the ques 
tion determined therein, and shall have power to grant such temporary relief 
or restraining order as it deems just and proper, and to make and enter upon 
the pleadings, testimony, and proceedings set forth in such transcript a decree 
enforcing, modifying, and enforcing as so modified, or setting aside in whole 
or in part the order of the Board. No objection that has not been urged before 
the Board, its member, agent, or agency, shall be cousidered by the court, 
unless the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board with respect to 
questions of fact if supported by substantial evidence on the record considered 
as a Whole shall be conclusive. If either party shall apply to the court for leave 
to adduce additional evidence and shall show to the satisfaction of the court 
that such additional evidence is material and that there were reasonable grounds 
for the failure to adduce such evilence in the hearing before the Board, its 
member, agent, or agency, the court may order such additional evidence to be 
taken before the Board, its members, agent, or agency, and to be made a part 
of the transcript. The Board may modify its findings as to the facts, or make 
new findings, by reason of additional evidence so taken and filed, and it shall 
file such modified or new findings, which findings with respect to questions of 
fact if supported by substantial evidence on the record considered as a whole 
shall be conclusive, and shall file its recommendations, if any, for the modification 
or setting aside of its original order. The jurisdiction of the court shall be 
exclusive and its judgment and decree shall be final, except that the same shall 
be subject to review by the appropriate United States court of appeals if appli- 
cation was made to the district court as hereinabove provided, and by the 
Supreme Court of the United States upon writ of certiorari or 
as provided in section 1254 of title 28 of the United States Code. 

(b) When granting appropriate temporary relief or a restraining order, or 
making and entering a decree enforcing, modifying, and enforcing as so modified, 
or setting aside in whole or in part an order of the Board, as provided in this 
section, the jurisdiction of courts sitting in equity shall not be limited by the 
Act entitled “An Act to amend the Judicial Code and to define and limit the 
jurisdiction of courts sitting in equity, and for other purposes”, approved March 
23, 1982 (U.S. C., title 29, sees. 101-115). 

(c) Petitions filed by the Board under this Act shall be heard expeditiously 
and, if possible, within ten days after they have been docketed. 

Sec. 10. Any order of the Board issued under section 3 or section 4 of this 
Act shall become final 

(a) upon the expiration of the time allowed for filing with the Board, as 
provided in section 9, a notice of objection and a demand that the Board 
petition for review of its order, if no such notice and demand has been duly 
filed within such time: 

(b) upon the expiration of the time allowed for filing a petition for certi- 
orari, if the order of the Board has been affirmed by a United States court 
of appeals, and no petition ior certiorari has been duly filed : 


certification 
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(c) upon the denial of a petition for certiorari, if the order of the Board 
bus been aflirmed or the petition for review dismissed by a United States 
court of appeals: or 

(d) upon the expiration of ten days from the date of issuance of the 
mandate of the Supreme Court, ii such Court directs that the order of the 
Board be affirmed 

Sec. 11. (a) Whenever there shall be in effect and applicable to any labor 
organization or person a final order of the Board issued under the provisions 
of section 3 or section 4 of this Act, it shall be unlawful for such labor organiza- 
tion or person to 

1) act as the representative, spokesman, leader, adviser, or agent of 
employees engaged in any concerted activity for the purpose of collective 
bargaining or other mutual aid and protection; 

(2) solicit or accept from employees or from their employer, pursuant 
to the terms of any assignment, check-off or other agreement, any money 
or thing of value as the initiation fees or membership dues of any employees 
in a labor organization: or 

(3) instigate, encourage, or support, directly or indirectly, any strike, 
slowdown, or other interruption of work among or by employees. 

(b) Any labor organization which willfully violates any of the provisions of 
this section shall be punished for each such offense by a fine of not more than 
$10,000. 

(c) Any individual who willfully violates any of the provisions of this section 
shall be punished for each such offense by a fine of not more than $10,000, or by 
mprisonment for not more than five years, or by both such imprisonment and 
rine 

d) For the purposes of this section, each of the offenses enumerated in sub- 
sections (1), (2), and (3) of subsection (a) shall be considered separate offenses 

nd each day on which any such offense occurs or is continued shall constitute 
separate offense. 

Sec. 12. No findings or order of the Board issued under the provisions of this 
Act shall be received in evidence in any criminal proceeding except a proceeding 
involving the provisions of section 11 hereof, 

Sec. 13. Section 9, subsection (h) of the National Labor Relations Act, as 
imended, and the reference to said section 9 (h) contained in section 8 (a) (3) 
of said Act, are hereby repealed 

Sec. 14. The National Labor Relations Board is empowered and directed to 
take official notice of all hearings and orders of the Board and to adopt such 
rules, regulations, and policies as will effectuate the policies of this Act and the 
National Labor Relations Act, as amended. For this purpose, the National Labor 
Relations Board is specifically empowered, notwithstanding the provisions of 
section 9 (c) (3) of the National Labor Relations Act, as amended, and not- 
withstanding any administrative policy of the National Labor Relations Board, to 

irect an election of representatives in any bargaining unit then represented by 
i labor organization or individual against which a proceeding under this Act has 
heen commenced by the Attorney General: Provided, That there has been filed 
with the National Labor Relations Board a petition for such an election by 20 per 
centum or more of the employees in such bargaining unit. 

Sec. 15. If any provision of this Act, or the application of such provision to 
any labor organization, person, or circumstance, shall be held invalid, the re- 
mainder of this Act, or the application of such provision to labor organizations, 
persons, or circumstances other than those as to which it is held invalid, shall 
not be affected thereby. 


[S. 1264, 83d Cong., 1st sess.] 


A BILL To amend the Labor Management Relations Act, 1947, as amended, so as to clarify 
the authority of the States and Territories with respect to certain cases within the pur- 
view of such Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 6 of the Labor Management 
Relations Act, 1947, as amended, is amended by inserting “(a)” before the 
section number and by adding at the end thereof a new subsection as follows: 

“(b) (1) The Board, in its discretion, may decline to assert jurisdiction over 
any labor dispute where, in the opinion of the Board, the effect on commerce is 
not sufficiently substantial to warrant the exercise of its jurisdiction. 
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“(2) Nothing contained in this Act shall be deemed to prevent or bar any 
agency, or the courts, of any State or Territory, from assuming and asserting 
jurisdiction over labor disputes over which the Board declines, pursuant to 
paragraph (1) of this subsection, to assert jurisdiction. 

“(3) The Board, in its discretion, may, by agreement with any agency of any 
State or Territory, cede to such agency jurisdiction over labor disputes involving 
(A) unfair labor practices or (B) controversies concerning representation, in 
any industry or portion thereof, even though such labor disputes may substan 
tially affect commerce.” 

Sec. 2. The proviso in section 10 (a) of such Act is hereby repealed. 


{S. 1310, 83d Cong., 1st sess.] 
A BILL To amend section 8 (d) of the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United Stat 
of America in Congress assembled, That section 8 (d) of the National Labor 
Relations Act, as amended, is amended by striking out the words “and the duties 
so imposed shall not be construed as requiring either party to discuss or agree 
to any modification of the terms and conditions contained in a contract for a 
fixed period, if such modification is to become effective before such terms and 
conditions can be reopened under the provisions of the contract,” and inserting 
in lieu thereof the following: “and the duties so imposed shall not be construed 
as requiring either party to a contract for a fixed period to discuss or agree 
to any mod fication of terms and conditions of employment, whether or not 
embodied in such contract, prior to the expiration of such period, unless the 
contract contains reopening provisions providing for modification of such terms 
and conditions of employment prior to the expiration of such period.” 


[S. 1311, 88d Cong., 1st sess.] 
A BILL To amend section 8 (b) (4) (C) of the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (b) (4) (C) of the National 
Labor Relations Act, as amended, is amended to read as follows: “(C) forcing 
or requiring any employer to recognize or bargain with a labor organization as 
the representative of his employees (1) if another labor organization has been 
certified as the representative of such employees under the provisions of section 
9, or (2) if, prior to such strike or concerted refusal, a petition has been filed 
under section 9 (¢) (1) by another labor organization requesting certification 
as the representative of such employees under the provisions of section 9, and 
such petition is pending before the board ;”. 


[S. 1312, 83d Cong., 1st sess.] 
A BILL To amend section 10 (1) of the National Labor Relations Act, as amended 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the second sentence of section 10 (1) 
of the National Labor Relations Act, as amended, is amended by striking out 
the word “shall” and inserting in lieu thereof the word “may”. 

(b) The third sentence of section 10 (1) of such Act is amended by inserting 
after the words “injunctive relief’ a comma and the following: “not to exceed 


” 


sixty days,”. 

The CuarrMan. This is a meeting of the full Committee on Labor 
and Public Welfare of the United States Senate to consider proposed 
amendments to the National Labor Relations Act, otherwise known 
as the Taft-Hartley labor law. 

The committee, under the present organization of the Senate, is 
composed of 7 Republicans and 6 Democrats. At the outset of these 
hearings I want to make it clear that the committee is approaching 
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the problems presented to it objectively, without prejudice for or 
against either management or labor, and that as far as possible it 
desires to avoid any partisan division. Our purpose is to develop our 
labor-relations laws in a way that will build stronger ties between 
management and labor and contribute to industrial peace. 

We meet at a time of urgent emergency. One-third of the human 
race lives under the iron dictatorship of men who would like to see 
the United States destroyed. In their world there is no free labor, 
there is no free enterprise. 

The strength and statesmanship of America is the main bulwark of 
liberty against the tide that would sweep us into servitude. Both our 
strength and sound statesmanship depend on our unity. 

That is the cornerstone of America’s material strength. Teamwork 
between management and labor is a national necessity if we are to 
survive. Legislation cannot create that unity, but it can help to 
remove the roadblocks. 

All of us as Americans, management and labor, the press, and our 
Labor Committees of the Senate and House can by our sense of 
urgency and recognition of our need help to create a climate of under- 
standing. There will, of course, be differences of opinion, but there 
need not be any division of purpose. If we aim for what is right 
and just and what is in the best interests of the American people, 
then these hearings which we are about to hold can make a striking 
contribution to the strength and statesmanship of our country. 

We are eager to demonstrate to the present disordered world in 
which we are living that in a truly democratic country internal 
differences can be settled between parties themselves with a minimum 
of Government intereference or regulation. 

Except for providing orderly ‘eben oe in the handling of these 
problems through free collective bargaining, the Government should 
not actively participate unless and until the safety and welfare of all 
of our people are affected. 

At the outset of our hearings it is our purpose to have the record 
show briefly the origin of the Tatt- Hartley law, its purpose, and the 
scope of its intended operation. 

We have asked our distinguished colleague, Senator Taft, of Ohio, 
after whom the law is named, to make an opening statement. He will 
be followed by our first witness, Mr. Thomas Shroyer, a lawyer 
specializing in management-labor relations, who was a. leading mem- 
ber of the staff of the committee when the present law was drafted. 
He will explain the law to the committee and will point out the pro- 
visions of the act which, under our experience, may seem to need 
either repeal or amendment. 

After this opening explanatory statement, it is planned to hear the 

various groups who have requested to be heard according to the follow- 
ing schedule: 

During the week of March 24, 25, and 26, we will hear the general 
testimony of employer groups. 

During the week of March 31, April 1, and 2, we will hear the 
general testimony of labor groups. 

During the weeks of April 7, 8, and 9 and 14, and on the morning of 
the 15th, we will hear specialized testimony from management 
witnesses. 
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During the weeks of April 15 (in the afternoon), April 16, 21, 22, 
and 23, we will hear specialized testimony from labor witnesses. 

During the week of April 28, 29, and 30, we will hear the testimony 
of expert witnesses, NLRB and others. 

I may say that we invited our labor representatives to appear first 
at these hearings, to express their views as to amendment of the law, 
but it was inconvenient for them to appear this week and therefore 
at their request we have asked the management representatives to 
uppear this week, and the labor representatives will appear next week. 

It was our original intention to have opening statements made by 
the Secretary of Labor, Mr. Durkin, and by the Secretary of Com- 
merce, Mr. Weeks. However, under date of March 9 Mr. Durkin 
wrote the following letter : 

Dear SENATOR SmMitH: I wish to express my appreciation for the invitation 
you so cordially extended to me to appear before the Senate Committee on 
Labor and Public Welfare recently in connection with the committee’s hear 
ings on proposed amendments to the Labor-Management Relations Act of 1947, 
amended. 

However, owing to matters beyond my control, I should appreciate having 
my appearence before your committee delayed, if possible, to some future time. 
Perhaps your committee can find it practicable to proceed with the other wit- 
nesses and possibly extend to me the benefit of a later appearance. 

With best wishes for your continued success, I remain, 

Sineerely yours, 
MARTIN P. DuURKIN, 
Secretary of Labor. 

I also took the matter up with Secretary Weeks of the Department 
of Commerce and he suggested that the appearance of the Depart- 
ment of Commerce be postponed until later in the hearings, and after 
the Department of Labor had appeared. 

I have been called suddenly to an emergency meeting of the Foreign 

. ’ . oe . . 
Relations Committee of which I am a member, and I am going to ask 
Senator Taft to take over the chairmanship here for a brief time 
and also to give us his opening statement on the general background 
to the Taft-Hartley Act as it originally passed. 

Senator Taft, I will turn the meeting over to you, and I will wait 
for a few minutes and then step out to this other meeting to which 
I have been called. 


STATEMENT OF HON. ROBERT A. TAFT, A UNITED STATES SENATOR 
FROM THE STATE OF OHIO 


Senator Tarr. Mr. Chairman, the so-called Taft-Hartley law was 
passed in 1947. There had been a good many laws dealing directly 
and indirectly with labor-management relations before that time, no- 
tably the Norris-LaGuardia Act, the Clayton Act, and the Wagner 
Act. 

In general, those acts accomplished two things for the workingman. 
They set up a system of collective bargaining and required the em- 
ployers to engage in collective bargaining under the Wagner Act, 
on the theory that labor was at a great disadvantage; that as long 
as one employer could deal with a thousand men, one at a time, the 
employer had a great advantage in the economic bargaining. 

The Norris-LaGuardia Act put an end to the practice of injunctions, 
which had grown to a poimt where the Federal courts granted injunc- 
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tions freely in almost any strike case and, in the opinion of Congress, 
very unfairly to the position of labor unions. 

When I first came here in 1939, the first hearing I attended was a 
hearing on proposed amendments to the W agner Act. There was 
a tremendous protest against the Wagner Act, the most violent protest 
at that time being on the part of Mr. Green and Mr. Padway, of the 
A. F. of L. against the alleged pro-CIO attitude of the Labor Board. 
We had hearings, I think, for 2 months, and nothing was done. 

In 1946 the rash of national strikes became so heavy that Congress 
dealt several times with the problem. Mr, Truman presented one 
bill at one time which undertook to give him the right to draft people 
into the Army as a drastic method of stopping a national railroad 
and coal strike which h: appened at the same time. 

In 1946. the Congress enacted the so-called Case bill which under- 
took to correct alleged inequities in the Wagner Act. That was 
vetoed by President Truman and it did not become a law. 

In 1947, when I became chairman of the Labor Committee, we 
were practically compelled to undertake a complete study and revision 
of the labor-management relations laws. There was no bill intro- 
duced; I introduced no bill. I think in the House that committee 
prepared a bill in the beginning. However in the Senate, at least, 
our procedure was simply to take the bills that were introduced—and 
there were many of them—and hold hearings on all of the proposed 
amendments to the law. 

We held hearings for 6 weeks, and we heard from every labor leader 
and most of the industrial leaders. We made no decision at that 
time. At the end of that time we employed two lawyers primarily, 
and there may have been some others, Mr. Jerry Reilly, who had been 
a member of the National Labor Relations Board, and Mr. Thomas 
Shroyer, who had been a field representative of that Board. They 
sat through the hearings and when we got through the committee 
instructed them to go through those hearings to pick out the abuses 
that they thought they had found under the existing law, and to 
draft a bill. 

They drafted that bill. The committee considered it and disputed 
and argued and changed its provisions, and finally I think with 
almost unanimity, possibly all but two members—I think all of the 
members on the Republican side—approved that bill. 

I was instructed to introduce it as chairman of the committee. In 
other words, what I introduced was not my bill; it was a committee 
bill. 

Mr. Shroyer will explain what the bill did, but in general it endeav- 
ored to correct inequities, one-sided appearances or features of the 
Wagner Act, and to deal with the national emergency strikes. 

The bill went to the floor. Some of us who thought the bill was 
not quite strong enough introduced some amendments, and I think 
in the Senate three amendments were adopted somewhat stronger 
than the committee bill. From there it went to conference. 

The House had passed a much more drastic bill, and in conference 
most of the House provisions were eliminated, although some House 
provisions were added to the bill that had been passed by the Senate. 
It was, in fact, a compromise. 

Then the bill was passed, was vetoed by the President, and was 
then passed over the President’s veto. 
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That bill has now been in effect for 6 years. From time to time 
various matters have been called to ray attention of cases in which 
the bill has not worked well, or in which some mistake was made. 

In the case of the anti-Communist oath it has become gradually 
ineffective. It has been open to avoidance and has been avoided. 

There are respects in which the Board went, I think, beyond what 
the committee intended. There are other respects in which they did 
not go as far as the committee intended. 

Altogether, there are a good many different features in the law that 
at least, I myself, woul like to see amended. 

I have no bill to propose. The administration has no bill to pro- 
pose. My theory of these hearings is that we go through just exactly 
as we did 6 years ago, that we hear evei rybody who has something to 
say, that we have our attorneys keep careful track of the different 
proposed amendments, and that when we get through, the committee 
sit down and write a committee bill. I feel that there will be a ve ry 
considerable number of matters in the 1947 act which should definitely 
be amended. I introduced some amendments myself, more to start 
the ball rolling than to indicate that they have any official standing 
or that they may finally be adopted by the committee. On a number 
of subjects in which I am interested I introduced no amendments at 
all, and either left it to others or I might propose something later. 

Those who testify are not confined to any particular amendments 
before the Senate. They are free to suggest amendments of their 
own, and their proposals will be given consideration just as if, I think, 
those proposed amendments had been introduced as separate bills. 
Mr. Shroyer will describe the law in detail and indicate what matters 
are likely to be of interest to the committee. 

Just from an overall standpoint and rather casually, the matters 
that have been brought to my attention as likely to be the subject of 
controversy and consideration are those relating to the voting rights 
of strikers who have been replaced by permanent replacements—re- 
ferred to, I think, once or twice by President Eisenhower during the 
campaign. 

There is the question of the anti-Communist oath, and whether it 
can be replaced by some provision that will directly disqualify a Com- 
munist-dominated union from recognition and from appearance on 
the ballot. If so, what kind of machinery could be effective for that 
purpose and would be just ? 

There are questions of the national emergency strikes. I think since 
the Taft-Hartley law was passed, there “have been probably more 
different proposals for methods of dealing with national emergency 
strikes than any other feature of the law. T have still to be convinced 
that any particular change in that provision is going to improve it, 
although I realize the tre smendous diffic sulty of de aling with that kind 
of strike which reaches the entire Nation and threatens the health or 
welfare of the Nation. 

There is the question of secondary boycotts, and what constitutes a 
secondary boycott and what does not. There is the question of whether 

‘to what extent temporary injunctions may be sought from the 
Sale by the Government against unfair labor practices, particularly 
secondary boycotts or other practices on the part of employers. 





TAFT-HARTLEY ACT REVISIONS 





There is a question of whether those injunctions should be manda 
tory in some cases as at present, or whether they should be discretion- 
ary, or whether they should be entirely eliminated, or whether they 
should be subject to the O. K. of the Board before they are sought. 

‘There is a question relating to the closed shop in some industries. 

There are questions relating to the organization of the Board, and 
improvements in the procedure of the Board. 

Personally, I have always been much interested in union welfare 
funds and the certainty that we are protecting the rights of the em- 
ployees by the proper legislation in any welfare funds that are set up, 
either jointly or from employers’ funds or from workers’ funds. 

Those are only some of the highlights that I think will be subject 
to consideration. 

All that I want to say, fundamentally, is that the committee is go- 
ing to try to approach all of these problems in a completely objec- 
tive manner. When the hearings are completed the committee will 
work out its own solution and its own amendments to the act of 1947. 

I think I should say that when the effort was made to repeal the 
law in 1949, the Senate passed a number of amendments at that time. 
Those amendments went over to the House and were never reported by 
the House committee. The House came within a very few votes of 
passing somewhat similar amendments in the so-called Wood bill. 

However, last year there was an amendment dealing with the abol- 
ishing of the necessity of voting in cases of union- shop agreements. 
There have perhaps been one or two minor amendments, but sub- 
stantially the law stands as it did 6 years ago, and we will consider 
for the first time comprehensive amendments to that act. 

If any other members of the committee wish to make a preliminary 
statement before we go ahead with Mr. Shroyer, I should be glad to 
have them do so. 

Senator Murray. Mr. Chairman, we had no understanding that 
statements of this kind would be made. 

Senator Tarr. Statements by members of the committee are al- 
ways in order when witnesses are on or before, I think, in commit- 
tee meetings, and I would be very glad to have any statement you 
wish to make. 

Senator Murray. At some later time when we can produce the wit- 
nesses that we have in mind, the minority will make some statements. 

Senator Tarr. All right. 

Senator Nrevy. Mr. Chairman, I ask unanimous consent that all 
who testify during this hearing except members of the Congress and 
public officials such as the Secretaries of Labor and State, disclose of 
record whom they represent. 

Senator Tarr. Is there any objection whatever to that proposal ¢ 

I think it is perfectly fair and customary, so far as I know, Senator. 
Without objection, that will be done. 

I may say that Mr. Shroyer appears at my request. He had been 
counsel for this committee for a period of 6 years until the Ist of 
January, when he started a law practice of his own. He does not ap- 
pear for any client. He may have some clients, and if he wishes to 
tell us who they are he may do so. I do not know that the members 
of the committee want it or if you want to go into that. 
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Mr. Surorer. Let me say this, Mr. Chairman, that, of course, I have 
some clients. I would not be in business if I did not have some clients. 
I am definitely not testifying for any client today. 

I also want to say that I have no client who has employed me in 
a lobby capacity. 

Senator Tarr. Is that sufficient, Senator / 

Senator Nrery. Certainly. 


TESTIMONY OF THOMAS E. SHROYER, OF THE LAW FIRM OF 
POOLE, SHROYER & DENBO, WASHINGTON, D. C. 


Mr. Suroyer. My name is Thomas E. Shroyer, and my business 
address is 1625 K Street, Washington, D. C. 

When I left here 3 months ago, 1 am sure that I did not expect to 
be back this soon. I think that 1 might say that it was a lot more 
comfortable on that side of the table than it it here. 

What I have tried to do in this statement, and you will notice it 
is boiled down to 11 pages, is to set forth every provision of the 
Taft-Hartley law, and to compare it with the Wagner Act. Of 
course, with respect to every paragraph here, we might discuss it 
for the entire morning. I expect to depart from the prepared state- 
ment from time to time, and some of it I may not read because I do 
not think it is controversial. I welcome questions at any time. 

I propose to discuss with you what I regard as the fundamentals of 
the Taft-Hartley Act. To some people this law is regarded as creat- 
ing “slave labor.” To others, it is still regarded as being “loaded” 
in favor of labor. Some editors apparently are not aware that there 
is anything in the law but the national emergency, 80-day-injunction 
provision. 

Everyone who appears here to testify is going to be considered as 
prejudiced by one side or the other. IL admit I am in favor of the 
Taft-Hartley Act. I do not think that I ever made any secret of that 
while I was working for the committee. I was standing by at the 
birth, having sat through over 6 full weeks of hearings, 7 7 weeks of 
almost daily executive sessions of the committee, 3 full weeks of debate 
on the Senate floor, 2 additional days of debate on the conference 
report, and finally 48 hours of debate before the Presidential veto was 
overridden. Even with all this, I was not around when much of the 
spade work was done. 

Listening to Senator Taft tell of all the background, when he first 
came to the Senate, I have to admit that I really was not around when 
the real spade work was done. 

As I have pointed out in my st: e ment, the long Smith committee 
investigations of 1939-40, and the Case bill hearings and debate in 
1935 provided much of what finally went into the Taft-Hartley law. 

Right at this point let me also say that I was strongly in favor 
of the Wagner Act. I was regional attorney for the National Labor 
Relations Board for 6 years. Quite a bit of that time was spent in 
Cincinnati and in that office we had jurisdiction of Kentuc ky, West 
Virginia, parts of Indiana, and southern Ohio. 

Back in those days when the Wagner Act was passed, the total 
union membership was some 3 million people. Unions were compara- 
tively weak; they needed protection. LT am quite proud, Senator 
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Neely, of some of the cases I tried in your State where I think prob- 
ably for the first time in company towns, some employees whose only 
crime was to join the unions found relief. 

By the end of the war, union membership, however, had grown to 
some 15 million. In my opinion, by 1946 there was as much “need for 
some amendments to the Wagner Act as there had been for the en- 
actment of the Wagner Act in the first instance. 

The Taft-Hartley Act was an amendment to the Wagner Act. 
In considering what was the intent and purpose of the Taft-Hartley 
Act, it is sometimes helpful to point. out just how it did amend the 
Wagner Ac t. 

Section 7 of the act was often called the heart of the Wagner Act. 
It guaranteed to employees the right to join unions and to engage in 
concerted activities. The Taft-Hartley Act continued that ri ight and 
extended it to guarantee the additional right to refrain from any and 
all of such activities. 

I once heard a prominent union attorney attempt to express the 
differences in the two laws, and he did it this way: He said, “Under 
the Wagner Act, the Government was saying that your Government 
wants you to join unions,” and he went on to say that “Under the 
Taft-Hartley Act the Government was saying that it did not give 
a darn whether you joined unions or not, but it would protect both 

ght 

"The Wagner Act made it an unfair labor practice for an employer 
to interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in section 7, or in other words, the right to join 
and assist unions. The typical case we had under the Wagner Act 
under this section was the case where the employer would say, “If 
you join the union I am going to close down”; or the foreman would 

say, “If you join a union you will get fired”; or where the foreman 
would say, “If you do not join the union, we will give you a wage 
mnerease, 

Now, the Taft-Hartley Act continued that provision and extended 
it also to make it an unfair labor practice for a labor organization to 
restrain or coerce employees in the exercise of their rights guaranteed 
in section 7. This refers to the extension of section 7, the protection 
of the right not to engage in concerted activities. I think what Con- 
gress was thing of, and surely the cases where the Board has applied 
this provision, are cases of coercion and mass picketing. If you have 
a right not to engage in strikes, shall we say, and you are prevented 
from going to work by coercion and mass picketing, section 8 (b) (1) 
has bee Nn violated. 

The Wagner Act required an employer to bargain in good faith 
with a union which represented the majority of his employees. The 
faft-Hartley Act continued that provision and extended it to re- 
quire unions also to bargain in good faith with employers. 

Back in 1947 it was asked, “Why in the world do you have to re- 
quire unions to bargain? They don’t exist for any purpose but to 
bargain.” But there was a lot of bargaining that was not in good 
faith. A typical example in which this provision has been used is 
the situation where a union might come in and say: “Here is a con- 
tract: take it or leave it.” That is not bargaining in good faith. 

Or let us say a union came in and said: “We w ant a closed shop,” or 

“We want a checkoff provision which isn’t authorized by the individual 
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members,” or “We want a welfare fund that isn’t a trust fund.” That 
would not be good-faith bargaining on the union side. 

Senator Tarr. You mean if they said that sine qua non, they will 
not discuss it? Is that what you mean? 

Mr. Surorer. That is right, and if an employer comes in with an 
utterly closed mind and refuses to discuss subjects, he has violated 
the other section of the law which requires an employer to bargain 
in good faith. 

The Wagner Act made it an unfair labor practice for an employer 
to interfere with the formation or administration of a union; in other 
words, it forbade company-dominated unions. The Taft-Hartley Act 
continued that provision without change. 

This was one of the most important provisions of the Wagner Act 
in the early days. I remember when I first went with the Board, 
probably half of my cases were trying to disestablish a company- 
dominated union. After the Wagner Act had been held constitutional, 
it became popular to set up employee representation plans. They were 
used as an attempt to forestall a legitimate union from getting in. 
The Board, I think, made a remarkable record of disestablishing 
those types of plans to the extent that this provision has become 
practically unused in the last 6 or 7 years. 

The Wagner Act made it an unfair labor practice for an employer 
to discriminate against his employees because of union membership 
but in this provision the Wagner Act specifically permitted an ex- 
ception, namely, the closed shop. The Taft-Hartley Act continued 
the ban on discrimination again employees for union activities but 
the exception was to permit a union-shop contract. 

Senator Tarr. You mean the ban on discrimination by employers 
against employees for union activities? 

Mr. Suroyer. Yes. I think I might stop here to explain a little 
about this word “discrimination.” 

A typical case occurred when.an employee joined a union or when 
he became a leader in a union in an organizational attempt, and the 
employer would fire that man. This is probably the most important 
provision, or has more teeth in it, than any other provision in either 
the Wagner Act or Taft-Hartley Act, because here an employer can 
be assessed back pay, and sometimes it amounts to a lot of money. 

If the Board finds that an employer has discriminated against a man 
because of union activities—and it works both ways, he cannot dis- 
criminate either to promote the union or to discourage union mem- 
bership—an employer has to reinstate the man and pay him back 
pay for all of the time he has lost. 

I remember again in your State, Senator Neely, one of my first cases 
involved the Wallace Co., and I think at one time the back pay 
amounted to almost $1 million since there had been 50 people discrimi- 
nated against because they had joined the union. 

The difference between a sesudohees contract permitted by the 
Wagner Act and a union-shop contract permitted by the Taft-Hartley 
Act may be simply stated. Under a closed shop contract all em- 
ployees must be members of the union before they may be hired by 
anemployer. If membership in the union is lost for any reason what- 
soever, the employer must Ditters the employee who has lost his 
membership. Under a union-shop contract, the employer is free to 
select his employees without reference to the union. 

81846—538—pt. 13 
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Those new employees must join the union, however, within 30 days 
from the date of their employment. If the union refuses to admit 
the employee to membership, or if the union expels a member for any 
reason other than nonpayment of dues and initiation fees, the union- 
shop contract does not apply, the union may not require the employer 
to Riaiaved and the employee continues on his job. 

What was Congress concerned about here? Back in 1947 the com- 
mittee heard considerable evidence of closed unions, unions which, for 
some reason or other, were not keeping their membership open. | 
remember one case, | think it was the Wire Weavers Union. It had 
limited its new membership to legitimate male descendants of union 
members. ‘That is a highly unusual case, but I think there was evi- 
dence that the Maritime unions, because they felt they had all of the 
people needed to man the ships, had not accepted any new members 
since the close of the war. 

Then there were situations where a union, and these were few, re- 
fused to take colored people into membership, or if they did take 
them, they placed them in second-class membership. The Taft-Hart- 
ley provisions protects those people because they were not admitted 
on the same terms and conditions as existing me mbership. 

Then there was the “permit system.’ There had been a lot of evi- 
dence developed by the Truman committee of the permit system that 
had been used on Government contracts. That worked about like this: 
A new man would not be given membership in the union, but to get 
work in a plant he first had to get a permit from the union agent. 
That sometimes cost him three or four or five hundred dollars. ‘Then 
the real racket developed when the union agent would make a deal 
with some foreman inside to fire this feliow who had bought his 
permit, in order that they could sell that permit to someone else. 

Under the Taft-Hartley amendments this would not be possible be- 
cause the employer hires him, and if the union refuses to give him 
membership he goes on working anyhow. 

Then there was another case which I think influenced the committee 
probably more than anything else, and that was the DeMille case. 
Mr. DeMille came here and told the committee about his experience on 
the Lux Theater program. As I remember it, the union had assessed 
a $1 fee to fight a closed-shop ban in California, and Mr. DeMille was 
against the closed shop and he refused to pay the $1. As a result of 
such refusal he lost his membership in the union and since a closed- 
shop condition prevailed in that industry, he was taken off the air. 
That could not happen under the Taft-Hartley Act. 

The Taft-Hartley provision does little more than to answer “the 
free-rider argument.’ 

Senator Hitz. What is that? 

Mr. Suroyer. That is “the free-rider argument.” For example, 
suppose you and I are working on a production line and I belong to 
the union and I am paying my union dues, and you are getting “the 
benefits obtained by the union, but do not belong to the union and do 
not pay any dues. The unions, I think probably rightfully, feel that 
you ought to be paying your share for obtaining those benefits. 

When this committee was considering the labor law in 1947, there 
had been a Canadian court decision involving the Ford Motor Co. 
and I think the Canadians came up with the device of requiring uni- 
versal checkoff ; everybody had to pay dues, but he did not have to join 
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the union. I think the Taft-Hartley law comes pretty close to that 
Canadian court decision. It permits the union to require all em- 
ployees to bear their share of the cost of the benefits obtained by the 
union, 

Section 9 (e) (1) provides another protection to employees. They 
may obtain an election to revoke the union’s authority to enter into 
a union-shop contract upon a petition supported by 30 percent of the 
employees. In addition, section 14 (b) provides that nothing in the 
Taft-Hartley Act shall be construed to authorize union-shop contracts 
in States which prohibit compulsory union membership. 

The deauthorization election is the amendment that Senator Taft 
talked about and I think it is the only amendment that has been passed. 
Back in the law, as originally written, you had to have a vote of the 
employees to determine whether or not they could have any type of 
union security or compulsory membership. The vote had to be by a 
majority of thee mployees to be effected, and not by a majority of those 
voting. That provision was taken out last year, but there was re- 
tained in the law the right to get an election to get rid of a union-shop 
contract. 

Senator Hitt. How often may that election be held as the law is now 
written, Mr. Shroyer ¢ 

Mr. Suroyer. It can only be held once a year, Senator Hill. 

There was a very interesting case that the Board decided last month 
right on that point. The Board decided that immediately after an 
election in which the employees voted not to have a union shop, the 
union shop must be canceled. 

Chairman Herzog, when he testified before the House committee, 
said he wanted congressional instructions as to whether the Board was 
right or whether the union shop should be allowed to continue until 
the end of the contract period. 

Senator Hiiy. In other words, the contract had some time yet to run, 

Mr. Suroyer. It was about.in the middle of the contract, sir. 

Senator Tarr. Should we deal with that question by statute? Sup- 
pose you vote out a union-shop contract, how soon can the officers of 
the union make another one? Should that be specified ? 

Mr. Suroyer. It is not too clear under present law. I assume when 
they make the next contract they could probably include the union-shop 
again. If you agree with the Board’s decision you can leave the law 
the way it is. If you do not agree with the Board’s decision, and say 
the union shop should continue until the end of the contract, you 
have to change the law. 

Senator Tarr. The effect of the amendment we passed last year was 
that the officers of the union can make a union-shop contract without 
any reference to the union membership. 

Mr. Suroyer. That is correct. 

In addition to providing relief for unfair labor practices, the 
Wagner Act provided a mechanism under which a union might dem- 
onstrate its majority status in an election conducted by the Board. 
The Wagner Act oe that the union might petition for an elec- 
tion, whereupon the Board would determine the appropriate unit, hold 
the election, and certify the results to the employer and the union. 

The Taft-Hartley Act continued this mechanism and extended it to 
permit employees also to petition for an election to get rid of the union 
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which, for some reason or other, had become distasteful to them. Un- 
der the Wagner Act, there was no mechanism provided to accomplish 
this purpose. The only relief available to e ale yees was by changing 
their affiliation to another union and having that union petition for an 
election. The Taft-Hartley Act also permits an employer to petition 
for an election. 

Of course, there was nothing in the Wagner Act that prevented the 

soard from allowing these types of elections or petitions. It was by 
Board rules and regulations, and I can say from my own experience 
in those days that I found it a little bit difficult to tell employees that 
the only way they could get rid of a union was to get another union. 
That was not what they wanted. I also found it difficult to tell the 
employer, when he came in and said that the union no longer repre- 
sented the majority of his employees, that the only thing he could do 
was to refuse to bargain and subject himself to an unfair labor-practice 
case. Then, in the unfair labor-practice case, if the Board decided 
the union no longer had the majority, he had made the right decision, 
but he had to go through that in order to get rid of the union. 

Senator Tarr. Not only to get rid of the union, but if two different 
unions each claimed the right to represent the men, he had no re- 
course and he had to make the decision at his peril. 

Mr. Suroyer. That is not exactly correct. It was in the early days 
of the Board, but toward the end the Board did permit a petition by 
an employer where he was confronted with a demand from conflicting 
unions, and he can do that under the Taft-Hartley Act. He could do 
that at the end of the Wagner Act days. 

Senator Hiri. Under the Taft-Hartley Act, how often can an em- 

ployer petition for an election? Is there way limit there as to how 
many times he can petition for an election ? 

Mr. Suroyer. The one year rule applies in all cases. However, let 
us say that a plantwide production and maintenance union came in 
and petitioned for an election and they had an election and they lost. 
Then, Senator Hill, I believe that the Board has held that a craft 
union might, during the same year, come in and petition for an elec- 
tion and obtain it. 

The Taft-Hartley Act added four unfair labor practices which 
might be committed by a union, namely: Secondary boycotts, juris- 
dictional strikes, pencaetentinds and excessive fees in union-shop 

cases. I suppose there are really five because of 8 (b) (2) but that 
is really a part of the ban on the ‘closed shop. 

Referring first to the excessive fees in union-shop cases, this pro- 
vision has had little use in practice. It was added to the law in 1947, 
I believe, because Congress wanted to insure, insofar as possible, the 
right of workmen to seek, obtain, and retain the type of employment 
which they preferred, Protection against excessive initiation fees 
was one matter not covered by the proviso to section 8 (a) (3). Sec- 
tion 8 (a) (3) requires uniformity in initiation fees; section 8 (b) (5) 
requires that such fees not be excessive. 

The featherbedding provision has, in my opinion, now been rend- 
ered almost a complete nullity by recent decisions of the Supreme 
Court in the bogus type and musicians cases. As the provision was 
originally stated in the 1947 House bill, featherbedding was defined 
to inclnde five specified types of situations and was made illegal. The 
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provision was watered down by the conferees, as I remember it, be- 
cause they believed that there might be situations in which giving 
an employer the complete right to determine the number of men 
needed for a given job might prevent a union from protecting its 
membership in the interests of health and safety. 

I was interested a couple of weeks ago when ex-board Member 
Reynolds testified before the House committee. He made the sugges- 
tion that the committee write into the Taft-Hartley ban on feather- 
bedding the words “work not desired.” 

In my opinion, that is exactly what we were confronted with in 
1947, because it would be leaving it up to the employer to say whether 
he desired the work. There might be situations, like for example, 
where the union might think that as a safety measure there was need 
for two watchmen at a mine shaft or something of that nature, and 
to make it an unfair labor practice for a union to assist on it, I think, 
would be depriving the union of its duty to protect the interests of 
its members in health and safety. 

It was also argued in 1947 that it would be an almost impossible 
task for a board or a court to consider varied situations in hundreds 
of different industries and decide that 4 men, for example, are all 
right, but to insist on 6 men for a given job is “featherbedding.” 

As [ look at it, this committee is right back where it was in 1947 with 
this featherbedding ban. There is a bill over in the House by Con- 
gressman Kearns that uses the words “necessary or required.” I think 
the use of those words wou!d leave it up to the Board to decide in each 
instance whether this was really featherbedding, or something that the 
union had a right to ask for. I personally see no alternative but to 
give to somebody the right to determine what is featherbedding. 

The secondary-boycott provisions of the law are not easily under- 
stood. I am informed that many witnesses have requested time to 
testify on these provisions, and I would prefer to leave extended dis- 
cussion on this point to those better qualified that I to discuss them. 

Briefly stated, it was the purpose of these provisions to provide 
relief for that innocent secondary employer caught in a dispute be- 
tween a primary employer and the primary employer’s union. Con- 
gress wished to protect that secondary employer who had no quarrel 
with his employees but was made a victim of someone else’s quarrel. 
He might be a supplier of raw materials to the primary employer and 
the union wished to cut off the latter’s supplies in order to make the 
strike effective against him. Or the secondary employer might be a 
customer of the primary employer and the union wished to make the 
strike effective against the primary employer by cutting off his sales. 

In 1947 this committee heard considerable testimony about the so- 
called monopoly boycott conducted by local No. 3 of the IBEW in New 
York City. Local 3’s electrician members refused to install electrical 
products of manufacturers employing electricians who were members 
of some labor organization other than local No. 3. In other words, 
they would not even install electrical products made by another local 
of IBEW. They wanted a complete monopoly of the electrical manu- 
facturing and installation work in New York City. 

There was also much testimony of the organizational boycott being 
conducted particularly by locals of the teamsters’ union. Instead of 
attempting to persuade the employees of employer A to join it, the 
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union applied pressure on employer A for recognition by boycotting 
his customers and suppliers. 

There was a recent case that illustrates pretty well the secondary- 
boyeott situation, and just where we are today on it. I refer to the 
Danish Maid Bakery case, out on the Pacific coast in northern Cali- 
fornia. There they had an election and the employees voted 52 to 15 
against union representation. Then the union came in and said: 
“Well, irrespective of that vote, we want to bargain for these em- 

ployees,” and the employer said “I cannot do it, the majority have 
voted against you. 

», then, the union did three things. Of course, the bakery, to exist, 
bane to put its products in markets and grocery stores. The first thing 
that the union did was call up the owners of the markets and grocery 
stores, all of the customers of Danish Maid, and say: “Look, take this 
product off your shelves.” In some cases that had its effect, and it is 
not forbidden by present law because present law only operates where 
the pressure is put on the employees of the secondary employer. 

The second thing the union did was to follow the trucks. “In other 
words, every time the Danish Maid Bakery truck would come to the 
grocery store, they would put a picket line around the truck right at 
the store’s entrance. Well, the Board has decided that under the 
present law it is not a secondary boycott when you are merely follow- 
ing the product. They so held in the Schultz Refrigerated case. 

The third thing that the union did in that case was to put pic kets 
at the customers’ entrance at the stores. That was very effective, too, 
because no retailer and no grocery store can have a picket line out 
in front very long. The customers think that he is having a labor 
dispute. Really, the labor dispute 1 is some place else. The law, how- 
ever, does not make this practice unlawful. 

I think Senator Goldwater might be interested in the outcome of this 
case because it applies to one of his bills, the preemption bill. In 
this case the employer, failing to get relief from the NLRB, went 
into the State court and got an injunction. It stopped the picketing. 
He got his customers back, but after he had done so the Labor Board 
came in and said, “We will take jurisdiction; there are some elements 
of a secondary boycott here.’ 

So they did two things. They went into Federal district court 
out in California and restrained the State court from enforcing its 
injunction under California law. They also obtained an 8 (b) (4) 
injunction. 

Senator Tarr. The Board did that? 

Mr. Suroyer. The National Labor Relations Board. 

The act requires the Board to give secondary boycott cases top 
priority. If the investigation produces reasonable cause to believe that 
there has been a violation and that a complaint should issue, the Gen- 
eral Counsel must try to obtain an immediate injunction pending 
Board consideration of the case. An additional remedy of a suit 
for damages to the injured party is provide in title ITT. 

Senator Tarr. Will you tell the committee who it was that they 
had this special treatment for injunctions in sec ondary boycott cases ? 

Mr. Suroyer. If I am any judge of the feeling of the committee 
back in 1947, they felt that a secondary boycott was completely in- 
defensible and should be stopped at once. They really wanted to 
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throw the book at them. They wanted to stop them. Therefore, all] 
of the extraordinary remedies of a suit for damages as weil as priority 
in injunctions were provided. 

Senator Taft, I might point out one interesting thing to me with 
reference to the bill on secondary boycotts which permits “struck 
work.” You recall the 1949 bill permitting a union to refuse to work 
on goods which were being transferred from a struck plant. 

If I remember it, there was no criticism of that provision in 1949, 
but in the current House hearings, a witness has raised an example 
that I think you might want to consider. Let us say that the primary 
employer does not farm out the work to somebody else. Let us say 
that we have, for example, a print shop, and you are a publisher of 
shopping news, and there is a strike at this print shop that you usually 
go to. Now, under the provisions of the 1949 bill, you could not go 
to some other print shop or job shop and have it done. However, 
you are an innocent third party. While I think it completely right 
to say that the primary employer should not be permitted to farm 
out the work to somebody else and make a profit on it, you may want 
to consider the question of whether you are going to say that the 
customer cannot go to some place else and get the work done. 

Jurisdictional disputes and strikes in support of such disputes have 
plagued the building and construction industry for many years. T yp- 
i ‘al examples of such disputes are the dispute ‘between the machinists’ 
union and the carpenters’ union as to whose members shall do installa- 
tion work in a factory and the dispute between the masons’ and the 
laborers’ unions as to who shall remove the wood forms after concrete 
has hardened. Everyone has always agreed that these disputes can 
best be settled by agreement among the unions involved, but it was 
not until after passage of the Taft-Hartley restrictions that real effec- 
tive progress was made by the Joint Board for the Settlement of 
Jurisdictional Disputes. That board has been highly successful. 

Senator Tarr. The joint board for whom ? 

Mr. Suroyer. It was created by the building-construction employ- 
ers and the unions with joint representation. They set up a board 
which determines jurisdictional disputes. They did not want them 
handled by the Labor Board; they wanted to handle them themselves. 

Senator Tarr. It isan A. F. of L. board, is it not? 

Mr. Suroyer. That is correct, but not entirely A. F. of L. It has 
employer membership, too, and it was created jointly by the unions 
and the employers. 

Senator Tarr. But it deals with building trades primarily ? 

Mr. Suroyrer. That is correct. 

The act makes strikes and picketing to force an employer to assign 
particular work to employees in a particular labor organization an 
unfair labor practice. The Board may secure an injunction in appro- 
priate cases. Additionally, title IIT allows the injured party a suit 
for damages. 

Another provision which was new in the Taft-Hartley Act is that 
which has become commonly known as the free-speech provision. 
The Taft-Hartley Act, in effect, defined “free speech” to be an expres- 
sion which contains no threat of reprisal or force or promise of bene- 
fit, and then provided that, as such, it could not constitute or be evi- 
dence of an unfair labor practice. 
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Free speech is, of course, guaranteed by the Constitution. As inter- 
preted by the Supreme C ourt in the cases arising under the Wagner 
Act, it was held that if a speech contained no threats of reprisal or 
promise of benefit it could not be held to constitute an unfair labor 
practice. However, the employer who exercised that right of free 
speech during the days of the Wagner Act often found his ‘free speech 
coming back to haunt him if he ever decided to discharge a union 
employee. 

In many cases, an employer who merely stated at some time or 
another that he did not like unions and would prefer not to deal with 
them found such utterances used by the Board months or years later 
to give an antiunion motivation to a discharge, and the employer was 
forced to rehire with back pay. It was to this situation that Con- 
gress addressed itself when it provided that free speech could not be 
evidence of an unfair labor practice. 

I think I can say to the committee that you are going to hear a lot 
of evidence and a lot of witnesses on this subject of ‘free “speech. Over 
in the House, both Chairman Herzog of the Board and Mr. Bott, the 
General Counsel, have recommended that Congress go back to the 
Wagner Act interpretation. In other words, they would provide that 
free speech again be used to determine motivation. The unions have 
also taken that position. 

I would like, just for a minute, to tell you what I think the Board 
has done with free speech. The first situation, after the passage of 
the Taft-Hartley Act, developed in the General Shoe case. here 
the Board said: “Sure, this free-speech provision prevents us from 
finding an unfair labor practice if the employer does not make a 
threat or a promise. But the provision does not apply to election 
cases; so, even though employers say something that is not a threat 
or is not a promise of benefit, it can still be used to set aside election 
after election, until the union wins.” 

Now, under the strict words of the statute, the Board might well 
have so found. 

Senator Tarr. In the original act we certainly intended to have 
the free speech apply to election cases, and I do not see how it got 
left out. I wonder if it is left out ? 

Mr. Suroyrer. It is left out of the words of the statute, Senator 
Taft, and I must assume part of the guilt. 

Senator Tarr. Most of the testimony related to election cases, and 
that is when the employer wants to speak as a rule. 

Mr. Suroyer. Then there is a second line of cases. 

Senator Tarr. The amendment I introduced extended the free- 
speech provision to election cases. 

Mr. Surorer. That is one of your current amendments. There is 
a second line of cases on free speech that I am not so sure that that 
amendment applies to. 

You may remember, back in 1947, the committee was particularly 
concerned with the Clark Bros. decision, the old captive-audience 
doctrine of the Board. The Board had held, if an employer called 
his employees in and talked to them on company time and property, 
that was an unfair labor practice even if he did not make any hetate 


or make any promises of benefits. In 1947, the committee did not 
like the Clark Bros. decision, and specifically said so in its report, 
and the free-speech provision was intended to override that captive- 
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audience doctrine. The Board said within the next year, in the 
Babcock and Wilcox case, that that had been the congressional intent 
and that the captive-audience doctrine had been overruled. 

But now we come to the Bonwit-Teller line of cases, and you are 
going to hear a lot about these. In the Bonwit-Teller case—that 
is a department store in Senator Ives’ State of New York—the em- 
ployer had a “no solicitation” rule. He called in the employees and 
talked to them on company time and property, and there was no 
threat and no promise, and no coercion. ‘The union asked for time 
to reply, on company time and property, and the employer did not 
agree to it. The Board held that he had committed an unfair labor 
practice in not permitting the union an equal time to reply on com- 
pany time and property. 

That case went up to the Second Circuit and the Second Circuit 
said there was nothing in the law that requires an employer to give 
a union equal time to address employees. However, on the very nar- 
row ground that the employer had a “no solicitation” rule, which he 
himself had violated, the court said that the Board was right. 

But the Bonwit-Teller case has been extended to a remarkable de- 
gree since then. In a line of cases the Board first held that even in 
the absence of a “no solicitation” rule it would set aside an election 
if the employer talked to the employees and did not give the union 
time to answer. 

Then you have cases holding that even if the union did not request 
time, if the employer made a speech on company time and property, 
the election would be set aside. 

Then you have cases holding that where the speech was even made 
on the employee’s own time—in other words, the employees were not 
paid to attend—the Board would still set aside the election. Finally, 
about 2 weeks ago, the Board came out with the Metropolitan Auto 
Parts case, and there they went the whole way to hold that, even 
in the absence of a “no solicitation” rule, it would not only set 
aside an election but would hold it to be unfair-labor practice if the 
employer did not given the union equal time to answer. 

Senator Tarr. On company time and pay ? 

Mr. Suroyer. I am not sure where the Board is going on the pay 
point. In the election cases the Board has held that, irrespective 
of whether the employer pays them for the time, they will still set 
aside the election. 

Now, the Metropolitan Auto Parts is an unfair-labor-practice ac- 
tion, and it is the beginning of what may be another trend in that 
direction. 

Now as to procedural matters. Perhaps the much-discussed non- 
Communist affidavit is more a matter of substance than procedure, in 
the sense that before a union may make use of the services of the 
Board its officers must have, within the preceding 12 months, executed 
an affidavit that they are not members of the Communist Party or 
affiliated with such party, and that they do not believe in and are not 
members of or support any organization that believes in or teaches the 
overthrow of the United States Government by force or by any illegal 
or unconstitutional methods. 

I predict that the committee will hear a considerable amount of 
testimony regarding the problems raised by this provision. There 
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seems to be general agreement that, while the requirement served 
some useful purpose during the first 2 years following passage of the 
Taft-Hartley Act, it is presently serving little if any useful purpose. 
I believe I am correct in assuming that Congress intended, by this 
provision, to bring Communist leadership, where it existed, to the 
knowledge of the union membership, and they would then remove 
the Communist leaders by the democratic process of an election. 

However, in the 5-year period since the act was passed, there has 
been but one prosecution of a union officer for perjury in connection 
with these affidavits, and there is general agreement that many actual 
Communists have signed the affidavit. They do it by the simple de- 
vice of withdrawing from the Communist Party today, making the 
affidavit tomorrow, and rejoining the party day after tomorrow. 

Congress’ theory did not work in that one case—that is, the Valen- 
tino case—because after the court had convicted this man of making 
a false affidavit the union members turned around and reelected him 
president of the union. 

Senator Ives. May I interrupt to ask a question there? Has it not 
worked out more or less the way the committee in 1947 thought it 
would? As you know, it was not in the bill as reported by this com- 
mittee; it was an amendment put in on the floor of the Senate. 

Mr. SuHroyer. You are correct. 

Senator Ives. We anticipated it would work just about the way it 
has. 

Senator Tarr. As a matter of fact, the amendment was put in on 
the floor of the House and on the floor of the Senate, and it was not 
passed on when we got in conference. The one written in on the 
floor of the House and Senate we thought was completely unworkable, 
and we violated the conference rules and rewrote it, but we felt we were 
compelled to put something in. 

Mr. Suroyer. It was put in on the floor. Under that floor amend- 
ment, the Labor Board would really have done nothing but try Com- 
munists, because the Board itself had to try the Communist issue. As 
I remember, that night when that amendment came in, on the Senate 
floor, the actual committee members who were on the floor at that 
time objected vigorously to writing it into the law. I remember that 
very well. 

Senator Tarr. We could not beat it; I mean, if we wanted to. As 
a matter of fact, it worked pretty well for 2 or 3 years and helped, I 
think, in the rejection of a good many Communist-controlled unions, 
but recently it has not worked. 

Mr. Suroyer. The reason it has not worked is that the union leaders 
who are Commies have adopted a very simple device of withdrawing 
from the Communist Party today and making the affidavit tomorrow, 
and then rejoining the party the day after tomorrow. 

Senator Tarr. I think that they could be convicted of perjury 
anyway. 

Mr. Suroyer. Of course, that tactic does violate the belief part of 
the oath, but I think probably the Department of Justice has doubts 
that it can make that stand up in the Supreme Court. 

Senator Murray. Are there some cases which demonstate the system 
that you have mentioned there? 

Mr. Surorer. Well, I do not know that there are any actual cases; 
there was a lot of testimony. You remember in your subcommittee 
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last year, Senator, you went into this question of Communist domin- 
ation of unions, and Senator Humphrey had long, extensive hearings, 
and heard all of the witnesses tell of that. 

Senator Tarr. The report of that subcommittee contains a number 
of suggestions as to what may be done that may be very valuable to 
this committee, Senator Murray; that is, on the subject of dealing 
with Communist unions. There is today not as serious a threat be- 
cause the Communist unions are fewer, but I think that I have had 
three cases recently where the employers are very much concerned, 
and others—the Defense Department in some cases—of Communist 
unions in vital defense plants, or in one case, the American cable 
communications to Europe, which would be very dangerous to have 
controlled by Communists. Those cases come to our attention, and 
I think that we certainly have the job of devising now a better means 
of getting rid of these Communist-dominated unions, or at least not 
recognizing them as bargaining agents for their employees. 

Mr. Suroyer. I might say that I have been following the House 
hearings rather closely, and almost all of the witnesses over there, 
employer witnesses as well as union witnesses and the Board, want 
to take the Communist oath out of the law completely and try some- 
thing like the Goldwater bill, which provides that Communist domi- 
nation shall be tried by the Subversive Activities Control Board which 
is already setup. ‘That is, cases would be tried by the Attorney Gen- 
eral and decided by that Board. 

Senator Tarr. I trust they can be tried more quickly, because, as 
far as I know, it has been 2 years and the Subversive Activities Con- 
trol Board has not made any decisions, or at least no decisions have 
gotten before the courts. We hope we can have a quicker procedure. 
It was suggested that we could turn around the other way; that is, 
we could simply say that the Subversive Activities Control Board 
could make a finding which would prevent the union from being bar- 
gaining agent; while they were taking it to court, they could not be 
the agent. In other words, the burden of the de lay would be assumed 
ky the union even though they had the right to appeal. 

Mr. Suroyer. There may be a question of whether a court in that 
instance, though, might not grant an injunction against the Sub- 
versive Activities Control Board. That is something you have to 
consider. 

In addition to the non-Communist affidavit, a union desiring to use 
the Board’s services must have on file with the Secretary of Labor a 
report upon its financial and certain other internal affairs. This re- 
quirement was a compromise made by the Senate conferees. The 
House bill had attempted to regulate the internal affairs of unions 
while the Senate bill had only touched that area where there was an 
effect upon an employee's right to work. The Taft-Hartley Act re- 
quires the union to file with the Secretary of Labor information on 
some 16 items. As a matter of fact, I understand what they are 
filing is just the constitution and bylaws. The Secretary of Labor 
ruled that these reports were confidential. 

For example, there is only one man in the Senate of the United 
States who could get to see those reports, and that man is your chair- 
man, Senator Smith. There are two exceptions: the chairman of the 
House committee and the chairman of the Senate committee. 
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Senator Tarr. I thought the very purpose of having those reports 
filed was so the members of the unions themselves could find out what 
the union constitution was. 

Mr. Surover. They can. An individual member can come in to 
Washington, if he has train fare, and, if he can demonstrate he really 
has an interest, I think he probably could get to see the report. I am 
sure I could not, and I am sure you could not, Senator Taft. 

The greatest procedural change brought about by the Taft-Hartley 
Act was the separation of functions and the establishment of an inde- 
pendent General Counsel. Under the Wagner Act, the field exam- 
iners who investigated the cases, the field attorneys who tried the 
cases, and the trial examiners who sat as judges on the cases, were 
all directly responsible to the Board. When regional offices wished 
advice as to whether or not they should proceed on a given case and 
when appeals were taken from regional office dismissal of cases, the 
Board, which ultimately had to decide the case, had to pass on its 
merits in the first instance. 

Back in the early days, in the first 6 or 7 years of the Wagner Act, 
out in the field offices we had to get advice before we could proceed in 
every case. So in those days in every single case, the Board had to 
pass at least superficially on the merits of the case at the very begin- 
ning of the case. 

Asa former Board employee at the regional level, I can testify that 
this role of investigator, prosecutor, and judge had much to do with 
the weakening of the public’s attitude toward the fairness and integ- 
rity of the Board. During the current House hearings, the present 
General Counsel testified in favor of continuing the separation and 
the Chairman of the Board expressed a desire to return to the organi- 
zational structure as it existed under the Wagner Act. I think the 
best discussion and presentation of all the issues can be found in the 
debate in the Senate on Reorganization Plan 12 in 1950. Plan 12, 
which was defeated in the Senate, would have abolished the indepen- 
dent General Counsel. 

Senator Tarr. There are a number of proposals, are there not, now? 
The amendment I introduced was to set up an independent agency as 
the prosecuting agency, and left the Board solely with the judicial 
functions. Are there not other proposals in House bills or otherwise ? 

Mr. Suroyer. It is being discussed, Senator, by almost every witness 
before the House, but I am not aware of any House bill along those 
lines. 

Senator Tarr. There were some proposals to put the whole prose- 
cuting end of the thing in the Attorney General’s office. 

The Cuarrman. Did your amendment contemplate that? 

Senator Tarr. No. Wehad an independent agency. I would have 
no objection to putting it in the Attorney General’s office. 

Mr. Suroyver. The Taft bill, as I remember it, merely makes the 
separation more clear. For example, representation cases under the 
present law are still under the Board. As a matter of practice they 
are handled by the General Counsel. Your bill would give the Gen- 
eral Counsel complete authority overthem. The only place the Board 
would come in world be to decide the case. 

Another change in the Board’s internal organization was brought 
about by the abolition of the “review section.” During the Wagner 
Act days a central pool of attorneys, called the “review section,” 
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reviewed records and prepared proposed drafts of decisions and orders 
for the Board. Now each Board member has his own staff of attor- 
neys to do this work for him. Criticism has been heard that the 
effect of the amendment was to create five little review sections. But 
I think Congress has still accomplished its purpose in getting away 
from departmentalized thinking, since each Board member’s staff, 
being responsible to that individual Board member, brings his indi- 
vidual thinking into the final decision. 

Another change had to do with trial examiners. Under the Wagner 
Act a practice developed of having trial examiners’ reports ‘and 
proposed findings subjected to supervision and change by supervisors 
within the trial examiners’ division. The effect was, in some instan- 

ces, to have the proposed decision drafted by some unknown super- 
visory employee rather than the trial judge who heard the case. 
Another practice prevalent during Wagner Act days was that of per- 
mitting trial examiners to appear privately before the Board to argue 
in support of their findings, after exceptions to such findings had been 
filed by the litigants. Both of these practices were forbidden by the 
Taft-Hartley Act. Iam sure that nobody quarrels with these changes. 


CHANGES IN ELECTION PROCEDURES AND UNIT DETERMINATIONS 


In a number of instances, Congress expressed its disapproval with 
Board decisions establishing appropriate bargaining units. For 
example, the Taft-Hartley Act provides that the Board cannot refuse 
to carve out a craft unit on the ground that some wider unit has been 
previously established. This amendment was in response to the pro- 
tests of the AFL that the Board favored CIO industrial unions and 
refused to permit the AFL to carve out a true craft unit, once a plant- 
wide unit had been certified to the CIO. 

I notice again in the House hearings the CIO would eliminate this 
provision and the AFL thinks it did not go far enough. 

Another change was that requiring the Board to permit professional 
people the right to vote on whether or not they wish to be included in 
a unit with rank-and-file employees. 

Another Board doctrine with which the Congress disagreed was 
the so-called extent of organization test. The Board has many tests 
to determine what shall be the appropriate unit, such as community 
of interest, similar skills, geographical locations, and so forth. When 
none of these tests permitted the Board to give the union the unit it 
requested, the Board, in many cases, decided that since the union had 
been unable to organize the remainder of the employees, it would hold 
an election among those groups for which the union had petitioned, 
because to deny the petition would be to leave unrepresented the em- 
ployees desiring representation. 

I was quite a bit responsible, I think, for writing that provision 
into the law. I remember one case pretty well which illustrates the 
need for it. It happened in Dayton, Ohio. There were four Frigi- 
daire plants in Dayton. They had a production and maintenance 
unit which covered all four plants as one unit. Then later on some 
of the clerks organized, and that too was a four-plant unit. I think 
they had about half a dozen different units, all of them covering all 
four plants. Then there was a little group of employees—I think, as 
I remember it, they were stress engineers—who wanted only three 
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of the plants. They did not want to represent the employees in the 
fourth plant. 

There was no test under which they could have a three-plant unit 
when all history was four plants. In that case I happened to sit as 
hearing examiner and recommended that the case be dismissed as re- 
questing an inap propriate unit, but the Board overruled me and held 
the union could have an election in that three-plant unit. 

This, of course, represented a complete abandonment by the Board 
of its statutory function of determining appropriate bargaining units. 
It often happened as a result that some other union later organized 
the remainder of the unit, resulting in two inappropriate units. 

Another amendment made it impossible for a union to represent 
plant guards if it also represents employees other than guards. Con- 
gress believed that one of the times when an employer might most 
need the services of his guards was during a strike. Obviously, if the 
guards belonged to the same union as the rank and file employees, they 
would go out on strike with the rank and file. 

The Board under the Wagner Act had twice reversed itself on the 
question of the bargaining rights of foremen. The Taft-Hartley Act 
provides that supervisory employees are not employees w ithin the 
meaning of the act and are not entitled to any of its protections. In 
other words, foremen may organize and bargain collectively with their 
employer if they are able to do so. They are in exactly the position 
the at all employees were in prior to the passage of the Wagner Act in 
1935. Since I am informed that several witnesses will present their 
experiences resulting from this exclusion, I shall make no further 
comment on it. 

Senator Tarr. I think you might say the question of the organiza- 
tion of foremen involves one different principle than anything else 
we ever had to consider. The reason foremen were excluded was the 
question of retaining the right of management to run their own plants. 
in other words, it was felt that including the foremen practically gave 
the unions the power of undertaking the functions of management. 
| think that is the only case in the act where that particular principle 
is involved. 

Mr. Suroyer. That is right, sir. You may remember the evidence 
we had in 1947 where foremen had organized in a mine, and then acci- 
dents doubled and the disciplinary slips were reduced by one-half. 
That seemed to demonstrate that when foremen do organize, they quit 
carrying out the duties that they are hired to perform. They do not 

discipline the employees under them. 

I might say from my own experience in talking to union people back 
when this organizational campaign for foremen was going on, that 
unions said they really did not want them. But the unions which 
represented the production and maintenance employees did not dare 
to let another union get in and take the foremen, because they felt that 
union might raid their production and maintenance employees, and 
they did not believe that a union limiting its membership to foremen 
could long remain independent. 

Now we come to that rather controversial matter of voting rights 
of strikers. 

Section 9 (c) (3) contains this sentence: 


Employees on strike who are not entitled to reinstatement shall not be eligible 
to vote 
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The background of this provision is as follows: 

Under the Wagner Act, the Supreme Court held in VLRB vy. Mackay 
Radio and Telegraph Company (304 U.S. R. 333 (1938) ), that when 
employees strike over wages, hours, and working conditions and their 
employer replaces them, ‘they no longer have any right to return to 
their jobs. Nevertheless, the Board sometimes held that these strikers 
were e ligib le to vote ina subseque nt election, notwithsts inding the fact 
that there was no prospect of their ever returning to work since the 
plant was again operating at full productoin with a full complement of 
permanent employees. In 1947, this committee believed that the per- 
manent replacements rather than the displaced strikers should deter- 
mine the question of representation. I am sure that the committee 
will receive much testimony on the desirability of retaining or modify- 
ing this provision of the law. 

Senator Tarr. May I ask whether there have been many cases under 
that provision ¢ 

Mr. Suroyer. I checked over at the Board a few weeks ago on that, 
Senator Taft, and I was informed that in the past 6 or 54% years, 
there have been some 17 cases. My own 6 years’ experience, back 
under the Wagner Act, was that we never had an election shortly 
after a strike. So I have not had any personal experience with this 
problem. I suppose the number of cases does not tell the whole story. 

Senator Tarr. The claim is made that in good times it probably is 
not so effective, but if it got to a point where there was very con- 
siderable unemployment it might be used as a weapon. That is the 
reason I offered the amendment to take it out. 

Mr. Suroyrer. | predict that every witness who comes in here will 
talk about this provision. You will hear a lot about this, 

The Taft-Hartley Act made one further change in the Board’s 
election procedures in providing that only 1 election could be con- 
ducted within a 12-month period. Senator Hill and I have already 
discussed this. Considerable evidence was presented in 1947 as to 
disrupting effects on production where frequent, successive elections 
are held. Congress believed that a union would not ask for an elec- 
tion unless it was pretty sure of winning, if it realized that it had 
only one crack at the apple during a given year. 


BARGAINING DEFINED 


Section 8 (d) of the Taft-Hartley Act is se!f-explanatory. It spells 
out the steps necessary to be taken by the union and the employer to 
meet the requirements of good-faith bargaining. One important fea- 
ture is the so-called cooling-off period, the requirement that there be 
no strike or lockout for a period of 60 days following a notice of desire 
to terminate or modify a contract. Another is the statement that 
neither party is required to agree to a proposal or make a concession. 
Violation of section 8 (d) by either the union or the employer is a 
violation of the duty to bargain collectively. Individual seaprogece 
who violate the 60-day waiting period by engaging in “wildcat 
“quickie” strikes lose their rights under the act. 

At this point, I think the committee should be aware of a decision 
made by the Board last week in the Mastro Plastics case. I just read 
it last night. I think I can safely say that this 60-day-waiting- 
period provision has just about been re ndered a nullity. The Board in 
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the Mastro Plastics case held that if the strike, although it occurs 
during the last 60 days of a contract, is found to be an unfair labor 
practice strike, not an economic strike, the union has not violated 
the law in striking during the 60 days. Iam sure it was the intent 
back in 1947 that, in that last period of 60 days when the parties are 
negotiating a new contract, there should be an absolute cooling-off 
period. 

Senator Tarr. The theory, as I recollect, was that you could not run 
to the end of a contract and then strike the next ‘day; ; that if you 
wanted a revision of the contract and thought it might be necessary 
to strike at the end of the contract, you had to give notice 60 days ahead 
of time. That is really what the provision was for. 

Mr. Suroyer. That is right. Of course, you did not have to give 
notice on the 60th day before the contract expired. You might give 
it 30 days before, and then you would have to wait 30 days after it 
expired before you could strike. 

Senator Tarr. It would have the effect of automatically extending 
the contract for 30 days in that case, at least insofar as it would be a 
violation to strike. That is perhaps not quite the legal effect. 

Mr. Suroyer. In many cases the Board has made what might ap- 
pear to the employer or an independent person nothing but an eco- 
nomic strike, an unfair labor practice strike. In other words, if they 
ean find any unfair labor practice which preceded the strike and the 
union gives that as one of the motivations for going out on strike, 
the Board then says that is an unfair labor practice strike. Under 
this decision of last week it seems to me that there is not much left 
of the 60-day waiting period that the law provides. If Congress 
wants it to apply to unfair labor practice strikes as well as to eco- 
nomic strikes, if Congress wants a complete cooling-off period, it 
must now amend the law. It was a3 to 2 decision. Senator Murdock 
dissented and the chairman dissented, but it is now the law. 

The Cuamman. What kind of unfair labor practice was it in that 
case which justified the decision ? 

Mr. Suroyer. The unfair labor practice really goes back to that 
provision which I said has not had much use in recent years. It was 
assistance to one of several contesting unions. 

There were three unions contesting for representation. One of the 
unions had the contract. The employer preferred 1 of the 2 outside 
unions that were trying to get in. He gave quite a bit of assistance to 
it. That was why the Board called it an unfair labor practice strike 
and said that the 60-day provision was not applicable. 

Of course, the union had available to it the orderly processes of 
the act. They could have filed a charge at that moment, and they 
could have put off the election until after that charge had been settled. 
Instead of that, they went out on strike, and the Board said that the 
60-day-waiting provision was not applicable. 

Up to this point, I have been talking entirely about the National 
Labor Relations Act, which makes up title I of the Taft- Hartley Act. 
Title II establishes the Mediation and Conciliation Service and treats 
of national emergencies. Simply stated, the national emergency sec- 
tion permits the President to set in motion a chain of procedure pro- 
viding an 80-day injunction, if he believes that a threatened or actual 
strike or lockout imperils the national health or safety. The first 
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step in the creation of a board of inquiry or a factfinding board which 
investigates the dispute and reports to the President without recom- 
mendation for settlement. 

Senator Tarr. They have to report that it is a strike which threatens 
the national health and safety, do they not? 

Mr. Suroyer. That is correct. Also, a public report, as well being 
made to the President. 

The second step permits the President to direct the Attorney Gen- 
eral to petition the district court having jurisdiction for an injunction. 
The third step occurs at the end of 60 days when the Board of Inquiry 
again reports to the President and sets forth the employer's last offer 
of settlement. The fourth step is a secret ballot conducted by the 
National Labor Relations Board on such final offer. This ballot must 
be taken within 15 days following the 60-day period. Within 5 days 
after the ballot, the NLRB certifies the result. This provision has 
been used by the President 10 times during the 5 years that the law 
has been on the books. In 7 of the 10 cases an injunction was issued. 

The CuarrmMan. Mr. Shroyer, is there any other place in the act 
where the question of striking or not is put up to the workers and 
the last offer of settlement voted on, or is it only in these emergency 
cases ¢ 

Mr. Surorer. Only in emergency cases, 

The Crarman. I have had the question addressed to me by workers 
who came to me. Out in Pittsburgh recently, a worker came to me 
and said: “How can it be worked out so that before a strike is called 
we would have a chance to vote on it, irrespective of emergency ! 
Is there no other place in the act that permits it? 

Mr. Surorer. There is no legal requirement in the act that a strike 
vote be conducted. As a matter of practice, a number of unions do. 
Also, in the section creating the National Mediation and Conciliation 
Service, it was set forth in the law that that is one of the things that the 
Service should suggest to the unions, that they conduct a strike vote. 

The Cuatrman. But that would be voluntarily. They would not 
be compelled to do so. 

Mr. Suroyer. That is right. The only time we have had strike 
votes required by law was back during World War II when we had 
the Smith-Connally Act. As you remember, that required a strike 
vote in all cases. The experience under it, I think, was that in 
some 85 percent of the cases the unions voted overwhelmingly to go on 
strike. 

Senator Murray, you remember that last year your committee got out 
an emergency disputes settlements report. Starting on page 15 of that 
report, you have about 4 pages which describe the 10 national emer- 
gency cases. It is very accurate. I think it is the best description 
I have seen of them. TIT think it was prepared by oy Gustav Peck, of 
the Library of Congress. You are going to hea a lot about these 
emergency strikes. The committee might condides having that re- 
printed so you will have it before you during such testimony. 

Also, I might mention at this time that the staff of the committee 
handed me this morning a committee print which sets forth the Taft- 
Hartley Act and shows where changes were made from the Wagner 
Act. I think that is a very valuable document for the committee in 
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following the types of testimony that I have been trying to give here } 
this morning. 

Senator Murray. That is a print that has just been gotten up? 

Mr. Suroyrr. Apparently it was gotten up overnight. It does 
set out the Wagner Act and the Taft-Hartley Act, and shows on the 
face of it where any changes were made. 

Title III of the Taft-Hartley Act permits suits by and against labor 
organizations for violation of contracts. This provision was written 
into the law on the basis of testimony and evidence to the effect that it 
was difficult to sue a union in various States because of State require- 
ments relating to service of process and other matters. As I have 
previously mentioned, it also provides a suit for damages for violation 
of the prohibition against secondary boycotts and jurisdictional strikes. 

Title IIL also limits the practice of check-off under which an em- 
ployer pays an employee's dues directly to the union. Such check-off 
can now only be made where there has been a written authorization 
by the employee. 

One of the most rapid developments in labor-management relations 
in recent years has been the creation of welfare funds which are sup- 
ported by employer contributions. A 1948 decision of the Supreme 
Court involving the Inland Steel Co., holding that an employer is 
required to bargain on such subjects, accelerated the trend. The 
Vaft-Hartley Act sought to protect the right of the employees to 
share in the benefits of these funds by making them trust funds, 
limiting the benefits to certain specified ¢ an such as medical and 
hospit: al benefits, pensions and disability be nefits, and requiring joint 
employer-union supervision. I do not pretend to be an expert on 
such funds, but I remember that in 1948 the joint committee had con- 
siderable evidence that enjoyment of benefits was being conditioned 
upon “good standing” in the union. If such practice is widely prev- 
alent, we may be approaching a situation which Congress sought to 
remedy when it banned the closed shop. 

The remainder of title III deals with strikes by Government em- 
ployees by making participation in such strikes unlawful, and with 
politic ‘al contributions by forbidding corporations and labor organ- 
izations to make contributions or expenditures in connection with 
Federal elections. 

That is the Taft-Hartley Act, in 11 pages. 

The CuHarrmMan. Senator Taft advises me that he has another mat- 
ter to attend to presently, so I will take over from here and will start 
by asking the members of the committee if they have any questions 
to ask Mr. Shroyer before we excuse him. I will ask Senator Ives 
first. 

Senator Ives. No questions. 

The Cuarrman. Any questions, Senator Murray / 

Senator Murray. Mr. Shroyer, you have covered quite a bit of ter- 
ritory here, and you will admit it is highly technical. 

Since the Taft-Hartley Act has gone into effect, a tremendous body 
of law has been developed in this country, is that not true? 

Mr. Suroyer. Yes. I think probably some 40 volumes of decisions. 

Senator Murray. It has been a great feast to the lawyers of the 
country. It has furnished employment for many thousands of law- 
yers who have made very good fees out of practicing law. 
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Mr. Suroyrer. You are making it very attractive for me, Senator. 

Senator Murray. I am glad that you are getting into that field, and 
I am sure you will be very successful, because you have demonstrated 
always your very fine ability. 

It seems to me that we should have a little time. We would like 
to have an opportunity to go over your testimony a little more care- 
fully, and if we find some questions that we might want to ask of you 
and have your advice on, we would like to recall you for that purpose. 

Mr. Surorer. I can always be here in 10 minutes, Senator. 

Senator Murray. Thank you. 

The CHatrMan. I would be very glad, Senator Murray, if you 
want to ask Mr. Shroyer any further questions, to ask him to come 
back. 

Senator Tarr. I would like to ask Mr. Shoyer one question. 

There was a pretty liberal legal contribution from the time the 
Wagner Act passed until 1947, and employers had a great deal to do 
under the W agner Act. 

Mr. Suroyer. I am sure that isso. I do not think the law business 
has increased too much. Unions, as a matter of fact, do not employ 
outside attorneys to any great extent in these cases. The employers, 
of course, always have. 

The Cuamman. Senator Hill? 

Senator Him. Mr. Shroyer, you made an analysis here for us. 
Have you any recommendations to make ? 

Mr. Suroyer. I donot think that should be my province today. 

Senator Murray. You should be paid for that, I guess. 

The CuarrmMan. I may say, Mr. Shroyer is not eligible to be paid. 
secause of his recent employment by the Government, he cannot do 
such work at the present time for compensation. 

Senator Hitt. In your statement you have spoken of different cases. 
If you would put those citations in the record, it might be very he Ipful. 

Mr. Suroyer. I will be happy to do that, Senator, and write them in. 

(The information referred to follows :) 

PooLe, SHROYER & DENBO, 
Washington 6, D. C., April 1, 1958. 
Mr. P. R. RopcGers, 


Clerk, Senate Committee on Labor and Public Welfare, 
United States Capitol, Washington 25, D.C. 


Dear Mr. Ropeers: When I testified before the committee the other day, 
Senator Hill asked me to supply the citations for the various cases which I 
referred to (see p. 66 of the stenographic transcript). Pursuant to such request, 
I am supplying below such citations: 


Page Case referred to Citation 
22 Wallace Co 141 F. (2d) 87 (CCA 4) Aff'd 323 
U.S. 248 
24 DeMille Case 31 Cal, (2d) 139, 187 Pac. (2d) 769, 
cert. den, 333 U. S. 876 
25 Canadian court decision involving Ford Motor Co 1L. A, 439, 443 
, Here I made reference to an interesting case without men 100 NLRB No, 251, 30 LRRM 
tioning it by name. The particular case I had in mind 1472 
was: Great Atlantic & Pacific Tea Co 
Pies Here I referred to the bogus type and musicians cases 21 Law Week 4214 and 21 Law 
The names of these cases are: American Newspaper Pub Week 4209, both cases having 
lishers Association Vv NLRB and NLFPB v. Gamble been decided March 9, 1953 
Enter prises 
In my testimony I referred to this as a court decision, when in reality it was an arbitration decision 
Would you, therefore, change the word, ‘“‘court,” to “arbitration” in the two places where the word ‘‘court 


appears in the first full paragraph on page 25? 
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Case referred to Citation 





32 Danish Maid Bakery cas« 202 LRRM 2666 (Calif. Superior 
Court 1952); 30 LRRM 228) 
(Ss. D c elif. 1952) Aff’d. 31 
LRRM 2326 (CCA 9) 












aR General Shoe 7 NLRB ia 4,21 LRRM 1337 
3y Clark Bros 70 NLRB 802 enf., 163 F. (2d) 373 
(CCA 2) 
39 I referred here to the Senate committee’s report in 1947 S. Rept. No. 105, pp. 23 and 24, 
80th Cong., Ist sess 
29 Babcock and Wilcox ..| 77 NLRB 577, 22 LRRM 1057. 
39 Bonwit Teller 96 NLEB 608, 28 LRRM 1547, enf. 
den., 197 F. (2d) 640 (CAA 2), 
40 In the second full paragraph I referred to a line of Board 
cases without mentioning them by name I should like | 
to have ir serted at the er i of such paragraph the follow- 
ing « 
Biltmore Manufacturing Co 97 NLRB 905, 29 LRRM 1145 
Bernardin Be ttle Cap Co 97 NLRB 1559, 29 LRRM 1255 
4 In the third ful regraph on this page, I referred to other 
free-speect ses without mentioning them by name. I 
believe that the following cases should be cited at the end 
of thet paragrapt 
Hills Bros, Co iad ‘ 100 NLRB No 141,30 LRRM 1368 
Foremen and Clark ; . 101 NLRB No. 12, 31 LRRM 1006. 
40 In the fourth full paregraph, I referred to cases holding 
that even where en yees were not paid to attend the 
employer’s speeches, the Board would still set aside the 
election At this point, I would suggest citing the case 
of 
John Irving Stores 101 NLRB No. 21, 31 LRRM 1019 
40... Metropolitan Auto Parts ; .-| 102 NLRB No. 171,31 LRRM 1413 
2 Valentino case ; 106 F. Supp. 121 (D. N. J. 1952). 
52 _...| Frigidaire case _ i > ‘ 48 NLRB 1404, 
57 _.| Mastro Plastics 103 NLRB No. 51, 31 LRRM 1494. 
63 ..| Inland Steel Co biiphberdtehosddsboaaatt 170 F. (2d) 247 (CCA 7) cert. den. 


336 U.S. 960, 


Sincerely, 
THomas E. SHROYER. 

The CuarrMan. Senator Douglas, have you any questions ? 

Senator Dovetas. No; I think not. I think Mr. Shroyer has made 
a very accurate statement of the changes which have been made. 
Since he does not wish to deal with recommendations, I see no pur- 
pose in my asking him further questions. 

The Cuatrman. Senator Lehman? 

Senator Lenman, No questions at this time. 

The Cuatrrman. Senator Kennedy ? 

Senator Kennepy. I would like to ask Mr. Shroyer this: Do you 
not think there still exist cases where unions are closed, where they 
set up either such a long apprenticeship period or other devices that 
it is not possible for people who are qualified to join unions? 

Mr. Suroyer. I am sure that is true, Senator. I think the last ex- 
perience I had up here with it was in the case of maritime hiring halls, 
and I believe every witness—and Senator Douglas can check me on 
it—testified that their membership had been closed from the time of 
the end of the war up to date. They had perfectly valid reasons for 
wanting to do it. They felt that every time a new man was put on a 
ship, that meant that their members had to stay on shore just that 
much longer. 

I know there are other unions which, perhaps in order to keep down 
apprentices so they can avail themselves of overtime pay, have lnised 
their membership sharply. 

Senator Kennepy. I think some of us who may be interested in, 
perhaps, the closed shop are particularly concerned with this problem 
of keeping the union open. I am wondering if you have any dhonghtn 
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about how it might be written into the law so if the closed shop were 
granted in particular unions—there has been some discussion of it in 
the building trades and perhaps in the maritime industry—how we 
can make sure that people who are qualified are permitted to join 
unions, and at the same time make sure that the rights of union mer- 
bers are protected from casual employees, as, for ex: ample, i in the movie 
industry. 

Mr. Suroyrer. I do not have any amendment in technical language 
to suggest today, Senator Kennedy, but I would be glad to think about 
it. I think you do have that problem. Everybody agreed back in 
1947, on both sides of the table, that you cannot have closed unions and 
closed shop. If you are going to permit a closed shop, you have to 
vo in and regulate internal affairs to some extent so you do not have 
a closed union. Otherwise you are saying to a lot of American boys 
that here is an area that you may want to go into as your life’s work 
but you cannot do it. 

Senator Doveas. I have always felt if we permitted a closed shop, 
the union should be open and that we should not have a closed union 
and closed shop combined. 

Mr. Suroyer. I know you have, Senator. 

Senator Doveras. But there are two difficulties with this which I 
think should be faced. The first is the case of a declining industry, 
where employment is falling off and where the number of union mem- 
bers is in excess of the jobs available. Under those conditions for the 
union to open its books might permit the labor market to be flooded. 

Second is what Senator Kennedy referred to, namely, that certain 
employments are casual employments to which people may resort tem- 
porarily who have lost permanent jobs elsewhere. ‘That is characteris- 
tic, of course, of longshore work. In those cases the docks absorb 
virtually the entire labor surplus of the labor force as a whole. Under 
those conditions you can understand the workers who are already there 
trying to protect themselves from the influx of what Senator Kennedy 
suce inctly and properly termed “casuals.” 

The Cuarrman. I have just one question, if I might ask it, Mr. 
Shroyer. Will you tell us briefly the difference between the procedure 
of the national-emergency provisions of the Taft-Hartley Act and of 
the Railroad Act. It has been called to my attention by some people 
interested in railroad legislation in the past that the national-emer- 
gency provision has been very successful. They have asked why did 
we not place a similar provision in the Taft-Hartley Act? 

Can you give us just briefly the difference between the two proce- 
dures, in your judgment, if you are willing to give it? 

Mr. Suroyer. In section 10 of the Railway Labor Act, the emer- 
gency section, no injunction is spelled out. However, I think both 
sides have always assumed, at least they have always told us when they 
testified here, that they felt an injunction would lie if they went on 
strike during the period that the emergency board has the case. I do 
not think I can agree that the emergency provisions of the Railway 
Act have been a success. 

The Cuarrman. I said I have been told it has been a success until 
fairly recently. I think the seizure action taken by the President in 
the railroad situation was certainly not a success, 
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Mr. Suroyer. The testimony we had in the committee hearings last 
year developed that in at least the last several years it had not been 
a success In any instance 

The Cuatrman. I think the suggestion was made because the word 
“injunction” is so much disliked by the labor group as a whole, that the 
language used in the Railway Act, which many people think has the 
same effect and ultimately le ads to an injunction in the case of union 
violation, might be better language to use to cover that difficulty. 

Mr. Suroyer. Senator Ives has it in his bill. I do not know whether 
he thinks an Injunction 

Senator Ives. The penalties are in the bill. Rather than have the 
injunction at any time, come to Congress. 

The Cuatirman. Thank you, Mr. Shroyer. We appreciate very 
much your testimony. We may ask you to come back to us to answer 
questions. 

The next witness is the American Mining Congress representative. 
I see on our list here Mr. Charles R. Kuzell, mining engineer, Douglas, 
Ariz. 

Mr. Kuzell, will you take the stand? 


TESTIMONY OF CHARLES R. KUZELL, MINING ENGINEER, DOUGLAS, 
ARIZ., AND DENISON KITCHEL, ATTORNEY AT LAW, PHOENIX, 
ARIZ., ON BEHALF 0F THE AMERICAN MINING CONGRESS 


The Cuarman. For the record, will you please state your general 
background and your qualifications to appear here today as a witness 
in this proceeding ¢ 

Mr. Kuzexn, Mr. Chairman, my name is Charles R. Kuzell, of 
Douglas, Ariz. I am appearing here at the request of the American 
Mining Congress to express its views on labor legislation. I appeared 
in the same connection before the Senate Committee on Labor and 
Public Welfare in February 1947 prior to the passage of the Labor 
Management Relations Act, 1947. 

As to occupation, I am general manager of Phelps Dodge Corp., 
which is engaged 1 in the mining and processing of ores and is the sec- 
ond largest domestic producer of copper. I heve spent 42 years in 
the mining industry since entering it as a common laborer, and during 
that period I have also served in operating capacities as foreman, 
superintendent, and manager. 

Mr. Chairman, we believe it would save the time of the committee 
if we might be permitted to read our condensation of our statement, 
and then we would be pleased to attempt to answer any questions. 

The Cuarrman. LI appreciatethat. Our time is limited. Naturally 
you may file your whole report for the committee and give us your 
summary of it so we know what the main issues are as you see them. 

Mr. Kuzet. The portions which have been condensed are marked 
in the margins of the written statement which are before you. 

The Cuarrmay. Is that the larger statement or the smaller one? 

Mr. Kuzeww. The larger one. 
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(The statement referred to follows :) 


STATEMENT OF CHARLES R. KUZELL AND DENISON KITCHEL ON BEHALF OF THE 
AMERICAN MINING CONGRESS 


QUALIFICATION OF WITNESSES 


My name is Charles R. Kuzell, of Douglas, Ariz, I am appearing here at the 
request of the American Mining Congress’ to express its views on labor legisla- 
tion. I appeared in the same connection before the Senate Committee on Labor 
and Public Welfare in February 1947 prior to the passage of the Labor Manage- 
ment Relations Act, 1947. 

As to occupation, I am general manager of Phelps Dodge Corp., which is en- 
gaged in the mining and processing of ores and is the second largest domestic 
producer of copper. I have spent 42 years in the mining industry since entering 
it as a common laborer, and during that period I have also served in operating 
capacities as foreman, superintendent, and manager. 

As to my experience in the field of labor relations, I have been directly in- 
volved for the past 15 years in all its aspects as they affect employers and 
employees. During this period I have dealt with AFL unions, CIO unions, 
brotherhood organizations, and independent unions, and I have been employed 
where there have been various types of compulsory unionism and also where 
open shop conditions prevailed. I have been closely associated with the develop- 
ment of resolutions adopted by the American Mining Congress on labor law and 
related matters, having been chairman of the labor subcommittee of its resolu- 
tions committee since 1946. 

Also present with me at the request of the American Mining Congress and 
authorized to appear on its behalf, is Denison Kitchel, of Phoenix, Ariz., who is a 
member of the law firm of Evans, Hull, Kitchel & Jenckes, western counsel for 
Phelps Dodge Corp. For the past 17 years, except for a period during World 
War IT when he was in the Armed Forces, Mr. Kitchel has devoted the major 
portion of his time to matters of labor relations law. In addition to handling 
cases in the State and Federal courts, including the Supreme Court of the United 
States, involving the interpretation and application of State and Federal labor 
laws, he has had extensive experience in the negotiation and administration of 
collective bargaining agreements and in the presentation of labor arbitration 
cases. For the past several years he has assisted and advised the resolutions 
committee of the American Mining Congress in the consideration of labor- 
management problems and the formulation of policy statements on those 
problems. 


INTRODUCTION 


Every sincere person is hopeful that these hearings will be so conducted and 
that the information and opinions which they develop will be such as to bring 
the problems of labor-management relations back down to earth, and to place 
the unsolved problems again in proper perspective before the Congress and the 
people of the United States. 

This is all-important because probably never before in the history of this 
country has a campaign designed to affect legislation assumed the proportions 
in martyred self-righteousness and irresponsible falsehood that have typified 
the campaign conducted by union bosses ever since the passage of the Taft- 
Hartley Act. For almost 6 years now they have incessantly pounded the ears, 
the minds, and the emotions of the electorate with propaganda which is basically 
and intentionally false. Their development of catch phrases, such as “slave- 
labor law,” and their constant repetition of untruths have come as close to 
the technique used by Hitler to make truths out of lies as this country has 
ever seen. 

In the face of this relentless onslaught it is a very difficult task which the 
Members of the Congress are undertaking. And yet your task has been made 
easier by the expression of the people’s will in the recent election. As was 


1The American Mining Congress is the national organization of the mining industry 
of the United States, embracing in its membership producing companies of the ferrous, 
nonferrous, and precious metals industries, and the producers of nonmetallic minerals and 
coal and manufacturers of mining equipment. It represents the great bulk of the output 


of the mineral-resource industries but does not include petroleum or gas producers in its 
membership 
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rue with respect to other major issues affecting the welfare of the Nation, 
the people have demonstrated that they are not willing to have a few arrogant 
labor bosses dominate the lives of our working population and the economic 
future of our country. This expression of the people calls for an earnest and 
unemotional analysis of the legislative problem. 

The claim that the Taft-Hartley Act has hurt organized labor is not true, 
Since 1946 membership in labor unions has increased by about 1 million persons, 
In its report to the 1952 convention of the American Federation of Labor, the 
A. F. of L. executive council stated that membership stood at 8,098,302 as of 
June 30, 1952, an all-time high and an increase of 3.2 percent over the previous 
vear. The Congress of Industrial Organizations claims that it has made up 
in new members the approximately 800,000 members it lost in 1949 and 1950 
by expelling 11 unions for alleged Communist domination. The available sta- 
tistics are not too accurate but it appears that the so-called independent unions, 
that is to say, the unions not affiliated with AFL or CIO, have made substantial 
gains in membership during the past 6 years. These tigures give no support 
whatsoever to the charge that the Taft-Hartley Act has weakened organized 
labor. 

What of the charge that the Taft-Hartley Act is a slave-labor law? As a 
result of collective bargaining, by November 1952 the average hourly straight- 
time rate of pay in all manufacturing had increased more than 37 percent since 
the passage of the act in July 1947 while, during the same period, the cost of 
living had increased only 21 percent. In addition to this increase in rates of pay, 
collective bargaining during the past 6 years has resulted in a host of new 
fringe benefits. More paid holidays, longer vacations, improved health and 
welfare plans, and pensions are but a few of these benefits. In cost to employers 
and value to employees they represent a substantial sum. If these advances 
add up to slavery, that word has lost its former meaning. 

These facts concerning the continued growth of union membership and the 
substantial increase in rates of pay and other economic benefits, all under the 
Taft-Hartley Act, are cited solely for the purpose of dispelling the cloud of 
emotional falsehood in which that law has been enveloped by the labor bosses. 
These are facts, true facts. The problem of further legislation in the field of 
labor-management relations cannot be properly considered and solved unless 
we get down to earth and accept the fact that organized labor has continued to 
flourish under Taft-Hartley. 

While labor unions and union members have been greatly benefited during 
the past 6 years, how have the public and the individual worker fared during 
that same period? The public has been put to great inconvenience and expense 
and the individual worker has been too often deprived of his right to earn a 
living by monopolistic strikes which have crippled the economy and created na- 
tional emergencies. The public and the individual worker have been forced 
to pay tribute to the labor bosses, the public in the form of inflated prices, the 
individual worker in the form of compulsory payments to the union for the right 
to work. And the public and the individual worker have had their future se- 
curity jeopardized by the continued presence of Communists and communistic 
influences in the hierarchy of labor bossism. These evils have continued to exist 
and the public and the individual worker have continued to be hurt even under 
Taft-Hartley. It is the opinion of those in the industry which I represent that 
the Taft-Hartley Act was a constructive and timely step in the right direction, 
but that further steps must be taken to curb the evils of labor monopoly, com- 
pulsory unionism and communism in organized labor. As we see it, these are 
some of the major problems which emerge when the cloud of falsity is dispelled 
and the true facts become apparent. 

For many years the American Mining Congress, before and during its annual 
conventions, has given careful consideration to the problems of labor-manage- 
ment relations. These considerations have been based on the actual experiences 
ol men engaged in day-to-day operations. Each year they have resulted in recom- 
mendations for national policies designed to remedy recognized evils. In its 
annual convention held in Denver, Colo., in September 1952, and attended by 
more than 5,000 representative mining men, the western division of the American 
Mining Congress adopted a resolution, or declaration of policy, which included 
a statement of its views and its recommendations in the field of labor-manage- 
ment relations. That declaration of policy was subsequently approved by the 
national board of directors of the American Mining Congress. This current pro- 
gram is not one designed to make the present laws more palatable to the labor 
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3. It is one designed to continue the job of correcting abuses and evils which 
still exist and which were only partially corrected in 1947. 

The statement of our recommendations is brief and to the point. It reads as 
follows: 





“Labor relations 


“Adherence to sound fundamental principles is necessary to properly guide 
the national policy in social, political, economic, and governmental matters. 
There is increasing evidence that such paramount and essential principles as non- 
dictatorial government, security of individual rights and protection of the public 
interest are being deliberately ignored in attempts to circumvent and weaken 
the Labor-Management Relations Act. Congress should reassert and make fully 
effective those necessary principles by amending the act to— 

“1. Prohibit compulsory unionism in any form; 

“2. Prohibit labor monopolies and industrywide bargaining; 

“3. Uproot communistic influence from the internal affairs of unions; 

“4, Require the President, in threatened national emergency strike or 
lockout situations, to utilize the provisions of the act; 

“5. Prevent industrial sabotage; 

“6. Safeguard, from union encroachment, the functions of management and 
the rights of workers; 

“7, Effectively outlaw mass picketing, violence, intimidation and similar 
terroristic devices in labor disputes ; 

“8. Require that decisions of the National Labor Relations Board be based 
upon preponderance of evidence; 

“9. Restore stability to labor agreements; and to 

“10. Create a Department of Employer-Employee Relations in lieu of the 
Department of Labor. 

“The emasculation of the national emergency provisions of the Labor-Manage- 
ment Relations Act through administrative nonfeasance such as occurred dur- 
ing the recent steel crisis deserves severe censure. Measures designed to author- 
ize plant seizure, to impose terms in labor agreements, or to compel arbitration 
by governmental agencies in labor disputes inevitably promote further domina- 
tion of the public welfare by bureaucracy, and should be defeated. 

“Our problems will be solved by adherence to sound fundamental principles 
rather than through a bureaucratic or socialistic approach.” 

I have been authorized to present this statement to you and to explain in more 
detail each of those 10 points and the reasons in support of them. With your 
permission I shall proceed to do so. 


1, COMPULSORY UNIONISM 


We believe that compulsory unionism should be recognized as a major domestic 
issue facing this country today. Corruption in Government and extravagant 
governmental expenditures are also major problems, but they involve situations 
which can be corrected by proper administration without corrective legislation. 
If, however, the compulsory unionism recognized and encouraged by the Taft- 
Hartley Act and the amended Railway Labor Act is permitted to flourish and 
grow, the entire working force of the Nation will eventually become a subservient 
group dependent on labor bosses for its livelihood. Thus the way is paved to 
labor dictatorship. World history will show that wherever labor has attained 
this ascendancy, national socialism has been instituted. 

Let us first dispel the myth that those who eppose compulsory unionism are 
out to destroy organized labor. Justice Brandeis, known as a great, “liberal” 
jurist and perhaps the most able advocate of trade unions, had this to say on 
the subject: 

“The objections—legal, economic, and social—against the closed shop are so 
strong, and the ideas of the closed shop so antagonistic to the American spirit, 
that the insistence upon it has been a serious obstacle to union progress.” (A)? 

Later on he wrote: 

“But the American people should not, and will not accept unionism if it in- 
volves the closed shop. They will not consent to the exchange of the tyranny of 
the employer for the tyranny of the employee.” (B) 

There are some employers today who both practice and preach compulsory 
unionism. They believe that they are better off with a closed shop or a union 
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shop for certain obvious reasons. They are protected against the unpleasant 
and disrupting effects of contests between rival unions to represent their em- 
ployees. In many cases where the closed or union shop is linked with industry- 
wide bargaining, wages and working conditions become standardized and the 

) meet the competition of those who otherwise might 


employers do not have 


reduce costs. Such employers are, we believe, misled and shortsighted, but the 
fact that they do exist shows that there are advocates of compulsory unionism 
in the ranks of both management and labor, just as there are opponents of 


compulsory unionism in both. 

The Wagner Act permitted the closed shop. The Taft-Hartley Act outlawed 
the closed shop but permits the union shop. In our opinion this was merely 
a political compromise resulting from the successful pressure of the labor bosses 
against the movement to outlaw all forms of compulsory unionism. There is 
no difference in principle or in ultimate result between the closed shop and the 
union shop. Thirteen States now have either constitutional provisions or stat- 
utes, or both, which prohibit making union membership a condition of employ- 
ment. The fact that 11 of those States took this action after the passage of the 
Taft-Hartley Act is an emphatic rebuke to Congress on this score. 

Compulsory unionism is objectionable on two main counts. In the first place 
it results in a labor monopoly, a matter which we shall deal with later. Secondly, 
and most important of all, it infringes without justification on the freedom of 
the individual. It is one of the great paradoxes of modern times that people who 
call themselves “liberals” espouse the cause of compulsory unionism. It is not 
difficult to foretell what the reactions of such persons would be to a requirement 
that all persons who engage in business must join an association of employers 
or belong to the local chamber of commerce, or to a requirement that in order 
to vote a person must joint either the Democratic or the Republican Party, or 
to a requirement that only those may worship God who joint an organized 
church. And yet, where the right to work is concerned, which is tantamount 
to the right to live, they find no cause for alarm. They say that there is no 
difference between paying union dues under compulsory unionism and paying 
taxes to the Government. They say that compulsory unionism is merely the 
application of the principle of majority rule. These arguments are both fal- 
lacious. There is no place in our economic and political system for association 
by compulsion. We have agreed as members of society to require ourselves 
to pay taxes for the support of our Government, but we have placed restrictions 
and limitations on that Government and we elect by democratic processes those 
who are to govern for us. These are basic essentials in any free society. But 
when we go beyond that and permit one group within that society to become the 
compulsory, private government of millions of individual citizens, to exact trib- 
ute from them without their consent and to deny them the very basis of existence, 
the right to work, we are planting the seeds which will ultimately destroy that 
free society. 

This is not an imaginary fear. We have in the record the intentions of the 
labor bosses. Their spokesmen in a recent case (C) before the Supreme Court 
of the United States argued that labor monopolies through compulsory unionism 
are “indispensable.” ‘They said that “the worker becomes a member of an 
economic society when he takes employment”; that “the union is the organiza- 
tion or government of this society,’ with the “powers and responsibilities of a 
government”; and that union membership must be “compulsory upon indi- 
viduals.”” It is clear from these statements that the goal of the labor bosses 
and of the other advocates of compulsory unionism is a complete monopoly con- 
trol of all jobs and the compulsory submission of all workers to government by 
the unions. Such control over all employment would obviously carry with it 
control of all industries and, eventually, dominion over the public government 
through the voting power of unionists. Bear in mind, if you will, that this can 
come about under the Taft-Hartley provision authorizing the union shop. 

If a man can no longer earn a living except by paying dues to a private organ- 
ization and becoming without his consent subject to its laws and its discipline, 
he is forced to become the subject of a private government in order to live. If 
he voluntarily joins and remains in a union, that is “government by the 
consent of the governed.” But if he is forced to join, and forced to stay in, that 
is government without consent which the Declaration of Independence denounces 
as tryanny. 

Before leaving this subject let me say a word about the claim that compulsory 
unionism is merely the application of the principle of majority rule which governs 
our American way of life. Let us not forget that our American way of life also 
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recognizes the rights of minorities and individuals which a majority is not per- 
mitted to deny or destroy. In any of the large industrywide unions the individual 
worker is as helpless as a single citizen, Republican or Democrat, to control his 
party or its program, or to select its ruling politicians. But a citizen, although 
compelled to pay taxes and in general to support his Government, is entirely free 
to refuse to support a political party or to pay dues to it. Our Government is 
largely a party government, but a citizen can change his party and vote for whom 
he pleases without losing his ability to earn a living. There is democracy in 
“majority rule” so long as a minority or a single person is not compelled to re- 
main an unwilling but contributing supporter to the majority—so long as he is 
free to support or to organize a minority opposition that may eventually become 
a majority. There is no democracy in a labor organization which everyone is 
compelled to join and support, which no one can oppose, and from which no one 
can withdraw except by sacrificing his livelihood. Justice Brandeis recognized 
this truth when he made the following statement: 

“The union attains success when it reaches the ideal condition, and the ideal 
condition for a union is to be strong and stable, and yet to have in the trade out- 
side its own ranks an appreciable number of men who are nonunionists. In any 
free community the diversity of character, of beliefs, of taste—indeed mere 
selfishness—will insure such a supply, if the enjoyment of this privilege of indi- 
vidualism is protected by law. Such a nucleus of unorganized labor will check 
oppression by the union as the union checks oppression by the employer.” (D) 

We recommend that compulsory unionism in any form be outlawed by elim- 
inating the provisos to section 8 (a) (3) of the National Labor Relations Act. 


2. LABOR MONOPOLIES AND INDUSTRYWIDE BARGAINING 


The second item in the program recommended by the American Mining Con- 
gress is the prohibition of labor monopolies and industrywide bargaining. The 
matters of compulsory unionism, labor monopoly, industrywide bargaining, and 
uational emergency strikes are so closely interrelated as to preclude their com- 
plete separation for purposes of discussion. We have stated to you our views on 
compulsory unionism primarily from the standpoint of the un-American, un- 
democratic principle involved, but it is almost of equal importance to realize that 
compulsory unionism inevitably results in labor monopoly. Labor monopoly, in 
turn, combined with industrywide bargaining, gives rise to national emergency 
strikes. Nevertheless, it is our intention in this portion of our statement to 
high light the problems of labor monopoly and industrywide bargaining as such 
and to present to you our specific recommendations as to methods of solving those 
problems. The matter of coping with national emergency strikes will be dis- 
cussed under the fourth heading of our presentation. 

In 1947, as a result of terrific political pressure exerted by the labor bosses, 
an attempt by Congress to face up to the problems of labor monopoly and indus- 
trywide bargaining was thwarted at the last moment by a 1-vote margin in the 
Senate. Asa reintroduction to the subject, it is perhaps worthwhile to quote the 
following from House Report 245 on the Hartley bill, H. R. 3020, introduced 
during the Ist session of the SOth Congress: 

“Probably the most important clause * * * is that which limits industrywide 
bargaining * * *. Arrangements by which competing employers combine, vol- 
untarily or involuntarily, to bargain together, and arrangements by which great 
national and international labor monopolies dictate the terms upon which com- 
peting employers must operate seriously undermine our free competitive system. 
They undermine, also, the rights of the men in the mines and in the shops who 
find their terms of employment determined not according to their circumstances 
and those of their employers, but by arbitrary decisions of the national and 
international officers. 

“Such arrangements as these stifle competition among employers, and slow 
down the development of new techniques for producing more goods to sell at 
lower prices. They tend, in some cases, to reduce the resistance of employers 
to extravagant demands of the unions, and, in others, to holding down wages 
in plants where greater efficiency than prevails in others might, but for the 
group arrangements, result in better wages for the employees. The arrange- 
ments often are the foundation of shocking restraints of trade such as we find 
in the construction trades and in parts of the clothing industry. 

“It is no answer to all this to say that some employers like to combine together 
to bargain collectively. It is natural that they should dislike having their 
plants struck while the plants of employers who are competitors, or who ought 
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to be, are operating. Most employers believe that the disadvantages of industry- 
wide bargaining outweigh its advantages. Our concern, however, is not with 
its advantages and disadvantages for either employers or unions. Our concern 
is the public interest, and the public interest demands that monopolistic practices 
in collective bargaining come to an end.” [Italic added. ] 

Perhaps it would be well also to define the terms we are using, namely, the 
terms “labor monopoly” and “industrywide bargaining.” The phrase “labor 
monopoly” means the capability of the labor bosses to control and thereby to 
deny to employers, except on their, the labor bosses’ terms, the services of all 
or substantially all of the employees and prospective employees in an industry 
or substantial portion of an industry. Of course, at its maximum that capability 
to control and to deny would extend to the entire working force of the Nation. 
Labor monopoly, as so defined, results accumulatively from voluntary member- 
Ship in unions, with which we have no quarrel, compulsory unionism, and the use 
of such unlawful practices as mass picketing and violence in labor disputes. 
It is these latter practices which extend the labor bosses’ capacity of control to 
prospective employees and to nonunion workers. 

“Industrywide bargaining” is an all-inclusive term and in certain respects a 
misnomer. In its ideal or pure form it exists when one or several unions, acting 
together, bargain with an employers’ association over wages and working con- 
ditions for an entire industry. The resultant collective-bargaining agreement 
applies to all employers in the industry. In practice, industrywide bargaining 
in this extreme form has not been entirely attained. It is closely approached, 
however, in the bituminous coal and railroad industries. More common are 
regional and local systems where all the employers in a particular industry 
within a given area bargain together with the union or unions representing their 
employees. Regional collective-bargaining agreements in the construction in- 
dustry are examples of this sort of industrywide bargaining. A more recent 
form of industrywide bargaining is that which has developed in such industries 
as steel, automobile, electrical manufacturing, and, to a lesser extent, the western 
nonferrous mining industry. In those industries the practice is and has been 
for the union or unions to bargain with one employer, usually one of the larger 
employers best able financially to meet the maximum demands, and then to apply 
the wages and working conditions embodied in the resultant collective-bargaining 
agreement to all other employers in that industry. The end result of this form 
of industrywide bargaining is substantially the same as that of the purer forms. 

“Labor monopoly” combined with “industrywide bargaining” has given rise to 
a monopoly in the true sense, that is to say, in the sense that the word “monoply” 
bas been used throughout the history of this country and particularly with refer- 
ence to the combinations in restraint of trade which have been the objects of the 
antitrust laws. This is true because the goal of the labor bosses, through control 
of the working force and the technique of industrywide bargaining, is to restrain, 
reduce, or eliminate competition in wages and in anything that may be defined 
as a condition of work involving cost to employers. It cannot be denied that 
wages and conditions of employment are the largest items of business costs. 
The more employers in an industry who are bound by the terms of a collective- 
bargaining agreement fixing uniform wages and conditions of employment, the 
less those major items affect the competitive position of any one of them within 
the industry, and the easier it is to shift the added expense on to prices. We 
submit that under the laws governing labor-management relations which have 
been in effect for the past 1714 years, including the Taft-Hartley Act, the labor 
bosses have made substantial progress toward their goal, and that their success 
in eliminating competition in the matter of labor costs in some entire industries, 
and in large segments of other industries, has already reached a point which 
presents as great a threat to our system of free enterprise as existed in the heyday 
of industrial monopoly which gave rise to the antitrust laws. 

No little assistance to this development has been given by the National Labor 
Relations Board in its decisions determining the appropriatenness of bargaining 
units under section 9 of the National Labor Relations Act. Notwithstanding the 
fact that the law limits the latitude and discretion of the Board to a determina- 
tion of whether an appropriate unit “shall be the employer unit, craft unit, plant 
unit, or subdivision thereof,’ the Board has established units encompassing 
employees of several employers. Of the many examples of this unlawful abuse of 
discretion, a flagrant example can be cited in the western nonferrous mining 
industry. A union petitioned the Board for certification as the bargaining 
representative of a multiple-employer unit consisting of 22 separate and inde 
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pendent employers operating in the Coeur d’Alene Mining District in the State 
of Idaho. In the face of its, the Board’s own findings (1) that the 22 employers 
were not members of any employers’ association to which they had assigned 
their bargaining rights and obligations; (2) that, although bargaining was car- 
ried on concurrently, each employer had its own representative and reserved the 
right to insist on different provisions in any agreement which it might ultimately 
reach with the union; (3) that each employer signed its own separate agreement 
with the union; and (4) that notices for the negotiation of new contracts were 
served on each individual employer, the Board held to be appropriate the multi- 
ple-employer unit sought by the union. sy this decision the Board forced 
these 22 employers, over their objections, into a regional system of industrywide 
bargaining such as we have described above. It thereby, and without authority of 
law, created the environment sought by the union in which to remove from 
competition among these employers the major expense to them of producing 
minerals: namely, wages and conditions of employment. 

What are the effects of this system of labor monopoly and industrywide bar- 
gaining which the Federal laws have fostered so appreciably? Who is affected? 
We would answer those questions as follows: 

I. The basic element of our national economy, competition, has been drastically 
curtailed and, as a result of the fixing and standardization of the major items 
in the cost of doing business, higher prices have been inevitable. The incentive 
to enter a given field and to produce a better product at a lower cost to the 
consumer has been substantially reduced. The public is vitally affected. 

ll. Large private governments have been created with unprecedented power 
to influence and dictate the terms on which our economy shall operate and our 
lives shall be run, all in the professed interest of the union worker but actually 
in the interest of the labor bosses, the “industrial barons” of today. The public 
is vitally affected. 

Ill. A small group of persons has it in its power and has exercised that power 
to stop production in entire industries, to shut off the supply of essential goods 
and to blackmail the Government into supporting its cause. Its weapon is the 
industry-wide strike which, if that power continues unchecked, will before long 
become the general nationwide strike. The public is vitally affected. 

We submit that the time has come, and the public interest demands, that this 
“Frankenstein” which we have created be recognized for what it is, named 
for what it is, and dealt with for what it is. It should be recognized, named, 
and dealt with as an aggrandizement of unbridled, selfish power which menaces 
the continuation of our traditional economic systema and our present form of 
government. These are not idle words. Other great nations such as Great 
Britain failed to heed the signs along the way and woke up too late as Socialist 
states. It can happen here unless the Congress of the United States faces up to 
the facts and acts promptly. 

Here are some of the signs. In 1948 the United Mine Workers under the lead- 
ership of John L. Lewis called an industrywide strike in bituminous coal. This 
strike eventually affected some 330,000 coal miners to the extent of over 8 mil- 
lion idle man-days. During. 1949 and 1950 this union was at it again in both 
the anthracite and the bituminous-coal industries, and, in a series of events, 
over 400,000 workers were so manipulated as to create more than 21 million 
man-days of idleness. These indusirywide strikes had a substantial effect on 
production and employment in other industries, particularly in the steel mills and 
the automobile manufacturing plants and the railroad industry. 
crippled the national economy and caused untold 
and expense to the people of the Nation as a whole. 

In 1949 the United Steelworkers of America, under the leadership of Philip 
Murray, closed down most of the steel mills of the country for more than a 
month. It took on the aluminum industry at the same time. In all about 500,000 
workers were involved. In 1952 the steelworkers reached the peak of their ac- 
complishments to date. The details of that situation are still clear enough in 
the minds of all to make review unnecessary, but the strike lasted about 2 
months, approximately 900,000 workers were idled to the tune of about 22 


22 mil- 
lion man-days. The Nation lost over 18 million tons of steel production and 


workers in the steel industry lost over $400 million in wages. 

These recurrent industrywide strikes in coal and steel are perhaps the most 
glaring sigus along the road, but it should not be overlooked that since 1947 
there have been industrywide strikes in such vital fields as the maritime industry, 
the meatpacking industry, the communications industry, the copper industry, 
and the atomic-energy industry. For almost an entire month in 1950 the lives 


They severely 
inconvenience, hardship, 








5S TAFT-HARTLEY ACT REVISIONS 


of almost all people in the Nation were affected by the activities of Joseph 
Beirne, president of the Communications Workers of America, CIO. In this 
instance the industrywide strike weapon was employed in a series of rapier- 
like thrusts, or hit-and-run strikes. Again in 1952 CWA instituted a nation- 
wide strike which lasted for 18 days, and simultaneously 30,000 telegraph work- 
ers walked out under AFL leadership. In 1948 one-half of the Nation’s meat 
supply was cut off for more than 2 months. 

In 1951 90 percent of the Nation’s production of copper was halted for 10 
days by the International Union of Mine, Mill, and Smelter Workers. 

Also not to be overlooked is the evidence of mutual assistance between industry- 
wide unions which has appeared during the past few years. In 1950 the United 
Steelworkers of America donated $100,000 to the United Automobile Workers 
to aid the latter in its strike against Chrysler. The United Mine Workers 
offered $1 million for the same purpose. In 1952 the United Mine Workers 
offered the Steelworkers $10 million to aid them in the conduct of the nationwide 
steel strike. If mutual assistance pacts should become the pattern in the war of 
the labor bosses against free, competitive society, the day will come when a 
handful of labor bosses, having at their command vast sums of money to spend 
as they see fit, can rule our national economy. 

The remedies which we suggest for these problems are not simple. For years 
it has been the vogue for those who decry the existence of labor monopoly to 
present the simple solution of reapplying the antitrust laws to unions. Little 
attempt has been made, it seems, to examine the many facets of the problem 
and to determine whether that solution is, in fact, the panacea for eliminating 
all the evils involved. We think that it is not. We think that this situation 
calls for several specific items of legislative action only three of which consti- 
tute the antitrust approach. We think that although the restraints of trade 
and commerce which result from combinations of labor organizations are the 
same as those which result from combinations of business enterprises, the types 
of activitites are dissimilar and perhaps lend themselves to dissimilar types of 
legislation. Perhaps we should stop talking about antitrust legislation as related 
to this problem and talk about anti-labor-monopoly legislation so that our atten- 
tion can remain more fixed on the particular problems we are attempting to solve. 
Perhaps the only excuse for using the phrase “antitrust” in this connection is to 
tar the labor bosses with the same brush that tarred the big business tycoons of 
the past and thereby make the remedies more palatable, on the theory of equal 
justice under the law. 

We are aware that the problem of industrywide bargaining is complicated by 
the fact that there are some industries in which industrywide or areawide bar- 
gaining now exists and in which employers, as well as unions, desire to continue 
this type of collective bargaining. We sincerely feel, however, that dangers to 
the national security which are inherent in industrywide bargaining are so 
great that it should be prohibited. 

Specifically, we recommend the enactment of the following items of legisla- 
tion to combat the evils of labor monopoly and industrywide bargaining: 

(@) Amend the National Labor Relations Act to outlaw compulsory unionism 
in any form (as in recommendation 1, above). 

(b) Amend the National Labor Relations Act to require that collective bar- 
gaining be done on a plant or bargaining-unit basis. 

(c) Amend the National Labor Relations Act to prohibit the concerted indus- 
trywide strike by a combination of locals or by an international union. 

(@) Make the prohibitions of the antitrust laws applicable to unions. 

(e) Prohibit any collusion of management and labor having the effect of a 
monopoly to the detriment of the public. 

(f) Amend the Norris-LaGuardia Antiinjunction Act to make its provisions 
inapplicable to labor disputes involving violations of the antitrust laws. 

(gv) Amend the Norrs-LaGuardia Antiinjunction Act to remove the rule limit- 
ing the liability of labor organizations, their officers and members to cases of 
“actual participation,” “actual authorization,” or “ratification * * * after actual 
knowledge,” and restore the common-law rule of principal and agent to such 
situations. 

(4) Amend the National Labor Relations Act to prohibit mass picketing, vio- 
lence, and other disturbances in connection with labor disputes affecting com- 
merce. (This will be discussed in detail under recommendation 7.) 
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38. COMMUNISM IN LABOR UNIONS 


“Since the interest of the international union is uppermost in my mind, I have 
been confronted with the problem of resigning from the Communist Party, of 
which I have been a member, in order to make it possible for me to sign the Taft- 
Hartley aflidavit. I have decided, with the utmost reluctance and with a great 
sense of indignation, to take such a step. My resignation has now taken place 
and, as a result, | have signed the affidavit. 

“This has not been an easy step for me to take. Membership in the Communist 
Party has always meant to me, as a member and officer of the international union, 
that I could be a better trade unionist ; it has meant to me a call to greater effort 


in behalf of the union as a solemn pledge to my fellow members that I would fight 
for their interests above all other interests. 
* * * * * * - 


“Therefore, I want to make it crystal clear that my belief in communism is 
consistent with what I believe to be the best interests of the members of this 
union and the American people generally.” (E) 

That is part of the statement issued by Maurice Travis, secretary-treasurer of 
the International Union of Mine, Mill, and Smelter Workers, immediately after 
he signed the non-Communist affidavit required by the Taft-Hartley Act in order 
that his union might avail itself of the facilities of the National Labor Relations 
Board. It demonstrates, more clearly than any arguments we might advance, 
our belief that the provisions of the present law are inadequate and our recom- 
mendation that the law should be further amended to “uproot communistic influ- 
ence from the internal affairs of unions,” the third item of the American Mining 
Congress’ recommendations. In our opinion the non-Communist affidavit pro- 
visions of the Taft-Hartley Act were only a gesture toward meeting the need 
for remedial legislation. They have done some good, but despite them, many of 
the unions generally known to be dominated by Communists have continued to 
receive the support of the United States Government and the privileges and 
immunities afforded to labor unions under our present Federal laws. The state- 
ment just quoted is a clear indication that something more effective is needed. 
A Communist has no compunctions about an oath. What is more, to date only 
one person has been convicted of perjury in connection with the Taft-Hartley 
affidavit. 

There is no need to review the facts and arguments which establish the urgency 
of this problem. It is recognized by all thinking, conscientious citizens, whether 
they be labor leaders, employers, Senators, Representatives, governmental offi- 
cials, or members of the general public, that the organized labor movement re- 
ceives the paramount attention of the Communists in their effort to destroy our 
national economy and overthrow our existing form of government. <A good 
statement of that truth is found in the report of the CIO executive board com- 
mittee appointed in 1949 by Philip Murray, then president of the CIO, to in 
vestigate charges that one of its affiliated unions had pursued the program and 
purposes of the Communist Party. It reads as follows: 

“Since the charge against the UOPWA was that it pursues the program and 
the purposes of the Communist Party, the committee was necessarily required 
to give consideration to the policies of the Communist Party. Those policies, 
the committee believes, can be understood only in the light of the basic charac 
teristics of the Communist movement. The Communist movement, from its in 
ception, purported to be a movement of working people. Its basic thesis was 
that a new order of society must be created by revolution of the working classes 
and that the ‘dictatorship of the proletariat’ must be established. Because of 
this basic thesis, Communist philosophy has always been predicated upon the 
use of trade unions as an instrument of Communist policy and as a weapon by 
Which the party could organizesthe working classes and bring nearer the revolu- 
tion from which the dictatorship of the party would emerge. As Lenin said: 

“It is necessary to agree to any and every sacrifice * * to resort to all 
sorts of devices, maneuvers, and illegal methods, to evasion and subterfuge, in 
order to penetrate the trade unions, to remain in them and to carry on Com 
munist work in them at all costs.’ * 

“The Communist movement has thus always sought to operate through trade 
unions, to speak in the language of labor and as a spokesman and leader of labor, 


* Left-Wing Communism, an Infantile Disorder, International Publishers (1934), p 


88. (F) 
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and thus, by trickery and strategem, to direct labor toward the goals of com- 
munism.” 

Although these particular leaders of organized labor were able to state this 
fundamental proposition so succinctly, it cannot be said that they or others have 
accomplished any substantial job of “house cleaning.” With respect to the action 
of the CLO in 1949 and 1950 in expelling 11 of its affiliated unions, the result 
has been merely that those same unions have continued to function in the same 
manner with substantially the same leadership, but no longer under the aegis 
of the CIO. And that is all the CIO leaders intended, or could have been ex- 
pected, to accomplish. At the time of the expulsion move, this is what Walter 
Reuther, then president of the United Auto Workers and now also president of 
the CIO, had to say 

‘We don’t challenge these few people in CIO to go out and peddle the Com- 
munist Party line. What we do challenge and what this constitutional provision 
provides putting an end to is not their right to peddle the Communist Party line. 
We challenge, and we are going to put a stop to their right to peddle the Com- 
munist Party line with a CIO label on the wrapper. That’s what we are going 
to do. 

“Let them peddle the line; let them stand wherever they can get an audience 
and peddle the Communist Party line to their heart's content.” (G) 

In other words, these 11 unions were expelled from the CIO not because they 
were found to constitute a danger or threat to the country, but because they 
had refused to follow the political and other policies which had been adopted by 
Murray, Reuther, Rieve, Potofsky, Mazey, Curran, et al, and endorsed by the 
ClO. Human nature being what it is and the realities of union polities being 
what they are, it is clear that union “house cleaning” comes about only when it is 
either long overdue or politically expedient. What this country is interested in 
is the prompt exposure and elimination of Communists from positions of leader- 
ship and influence in unions, not the delayed action which results from the 
particular politics of the moment as between factions in unions or as between 
competing unions. 

The Taft-Hartley affidavit, although salutary, accomplishes little. Voluntary 
house cleaning by unions accomplishes less. And yet these are the only things 
that the country has to rely on in the face of this recognized threat to its 
basic institutions. .Every worker, every employer, in fact, every true citizen, 
is vitally concerned, and, in our opinion, the time has come when further delay 
on the part of Congress to enact affirmative legislation specifically designed to 
expose and eliminate Communist leadership and domination of trade-unions 
jeopardizes the immediate security of our Nation. We earnestly believe that 
union members and the American people in general will support the Congress 
when it is made clear to them that those who oppose such legislation do so only 
because of their own vulnerability or because of their desire to retain the issue 
of communism for private, political exploitation within the ranks of organized 
labor. 

In two year-end reports on Communist influence in labor unions, committees 
of the outgoing 82d Congress have recommended more effective legislation to 
prevent members of the Communist Party or other subversive organizations from 
exercising leadership in labor unions. The House Committee on Un-American 
Activities called for abolition of the non-Communist affidavit requirement of 
the Taft-Hartley Act on the grounds that it “is now working to the benefit of 
members of the Communist Party engaged in the field of labor.’ (H) That 
committee recommended the investigation of unions by a governmental agency, 
preferably not the NLRB, and that those organizations which are found by 
such agency to be controlled, dominated or led by members of the Communist 
Party or other subversive organizations be denied by law the use of NLRB 
facilities. ss 

The Senate Internal Security Subcommittee of the Senate Judiciary Committee, 
in a special report on the International Union of Mine, Mill and Smelter Workers, 
Travis’ union, renewed previous recommendations that members of the Com- 
munist Party be barred from holding office in unions. (1) 

These and a host of other official investigations and reports all point in the 
same direction. They point to the need of immediate, affirmative action by 
Congress. We recommend such action but we also recommend that it be taken 
after the most careful and sober consideration of the needs to be fulfilled and 
the measures required to meet them appropriately. 
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We are not advocating a “union busting” program. We realize that the vast 

njority of union members are loyal Americans, just as loyal and conscientious 
as the members of other groups in our Nation. We think that what is needed 
s legislation whereby the facts of Communist leadership, influence, and control 
an be established by an impartial, independent, governmental agency, guided 
1y precise legislative standards, and whereby those established facts can be made 

nown to union members and they, in turn, can be given reasonable opportunity 
to purge their own organizations of subversive leadership before those organiza- 
tions are denied any rights under the law. Careful safeguards must be devised 
to prevent competitive union factions and antiunion employers alike from using 
the procedures so instituted for the furtherance of their own purposes or the 
persecution of innocent individuals. Only when approached in this light is the 

roblem susceptible of a solution in keeping with the principles sought to be 

protected and preserved. 

We recommend the enactment of legislation designed to expose and eliminate 
(Communist and other subversive influence, domination, or control of labor organ- 
zations, along the lines of the Internal Security Act of 1950, and embodying the 
following features: 

(a) Outlawing Communist and other subversive influence, domination or 
control of labor organizations, 

(b) Establishing an independent governmental commission whose members 
hall be appointed by the President with the approval of the Senate and whose 
nembership shall be bipartisan. 

(c) Requiring the Attorney General of the United States to investigate the 
existence of Communist and other subversive influence, domination, or control of 
abor organizations and to file complaints with the Commission in justifiable 
cusses 

(d) Granting to this Commission the power, on its own initiative or upon a 
omplaint filed by the Attorney General, to determine whether a labor organiza- 
tion is influenced, dominated or controlled by the Communist Party or other 
subversive organization and, if so, the officers or other representatives of such 
labor organization through whom such influence, domination, or control is 
exercised, 

(e) Setting legislative standards which shall guide and control the determina- 
tions which the Commission is empowered to make. 

(f) Granting authority to subpena witnesses and documents, and to require 
attendance and testimony, enforceable by the Federal district courts. 

(g) Requiring that public hearings must be held in all cases, with right of 
representation by counsel. 

(h) Requiring that all determinations on material issues must be based on 
the preponderance of the evidence. 

(i) Providing for the entry of final findings and determinations and, if the 
charge is sustained, the issuance of an order directed to the labor organization 
requiring the removal from office, representative capacity and membership of 
the officer or other representative found to be the medium of subversive influence, 
domination, or control. 

(j) Providing for timely judicial review of final orders of the Commission by 
the United States Circuit Court of Appeals for the District of Columbia. 

(k) Providing that any labor organization failing within 3 months of an 
unappealed order, or within 1 month of the affirmation of an appealed order, to 
comply with an order of the Commission shall be thereafter, and for a period 
of 3 years after ultimate compliance, denied the protection and procedures 
afforded by the National Labor Relations Act and the right to represent em- 
ployees in the exercise of any of the rights vouchsafed to them under the pro- 
visions of section 7 of that act. 


4. NATIONAL EMERGENCY STRIKES 


Our fourth recommendation to the Congress is for amendatory legislation to 
“Require the President, in threatened national emergency strike or lockout situa- 
tions, to utilize the provisions of the act.” It is our belief that the national 
emergency provisions of the Taft-Hartley Act have not been given a fair trial. 
This is so because of the executive climate in which those provisions have existed 
since they first became available in 1947. There is no need to describe that 
climate—it is well known to all from the public utterances of President Truman. 

In a recent report (J) to the Subcommittee on Labor-Management Relations 
of the Senate Labor and Public Welfare Committee, prepared by Dr. Gustav 
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Peck, senior specialist on labor for the Library of Congress, it is concluded that, 
hecause of “the disposition to avoid invoking the emergency provisions,” ex- 
perience has been insufficient to evaluate the procedure. President Truman's 
performance in this respect can be generally characterized as “too little and 
too late.” 

It is rather difficult to say, as a matter of hindsight, how many strikes threaten- 
ng or actually causing national emergencies have occurred during the past 514 
years. The law describes them as those “affecting an entire industry or a sub- 
stantial part thereof” which “if permitted to occur or continue, imperil the 
national health or safety.” Nevertheless, when one appreciates that during a 
great portion of the period involved this nation was engaged in an all-out effort 
to bolster the national defenses, that during 2% vears of that period we were 
aged in armed conflict in Korea, and that from July 1, 1947, to January 1, 
3, there were in the United States 23,073 strikes, involving 11,706,000 workers 
and causing 213,975,000 man-days of idleness, it comes as quite a shock to know 
that during that whole period President Truman invoked the national emergency 
provisions of the Taft-Hartley Act on only 10 occasions 

Under the heading of “Labor Monopolies and Industrywide Bargaining” we 
discussed specifically some of the industrywide strikes which have occurred 
during this same period. They were the coal strikes in 1948 and 1949—50, the 
steel strikes in 1949 and 1952, the telephone strikes in 1950 and 1952, the meat 
strike in 1948 and the copper strike in 1951, eight in all, but representing only 
a portion of the strikes in the industrywide category. The emergency strike 
provisions were invoked in only 6 of those situations, and, significantly enough, 
they were not invoked in either of the 2 steel strikes. It is interesting to note 
that in all 6 instances where they were invoked settlements were reached prior 
to the expiration of the 80-day period. 

In the remaining 4 instances in which the President saw fit to act, 1 strike 
(atomic energy) was settled 4 days after the dissolution of the injunction; 1 
strike (maritime) was settled with respect to three-fourths of the operations 
involved before, and the remaining one-fourth 12 weeks after, the dissolution 
of the injunction: 1 strike (New York docks) was settled 18 days after the 
dissolution of the injunction; and 1 strike (American Locomotive Co.) is still 
pending 

In light of these facts you are obviously being misinformed and misled by 
those who tell you that, even where President Truman did use the Taft-Hartley 
emergency procedures, in most cases the strikes continued beyond the 80-day 
period, and, therefore, those procedures accomplished little. That just is not 
true. In two-thirds of the situations in which they have heen tested, the emer- 
vency procedures accomplished the purposes for which they were designed and 
resulted in settlements within the prescribed time period. What the results 
would have heen had they been used in the many other situations where the 
national health and safety were imperiled, but in which the Chief Executive 
saw fit not to act, is, of course, a matter of conjecture. Assuming, however, the 
same two-thirds ratio of successful application, we believe the national economy 
and the public interest would have been served far better in those situations 
than by any of the other methods of coping with national emergency strikes 
Which have been suggested. The benefits to the national health and safety 
vould have far outweighed any injury suffered by the parties directly involved 
in the disputes 

Failure of President Truman to observe a mandatory requirement within 
the emergency procedures, once he had invoked them, has received compara- 
tively little comment in the press or by the “experts.” The law provides that 
if the provisions are invoked and the strike continues beyond the 80-day period, 
the President shall submit to the Congress a full and comprehensive report 

with such recommendations as he may see fit to make for consideration 
and appropriate action.” In none of the three situations where the mandatory 
provision became applicable did President Truman comply with its direction. 
No one can say what action Congress would have taken if the law had been 
complied with in this respect and Congress had been afforded an opportunity 
to act. Nevertheless, in the face of these repeated failures on the part of the 
President we submit that it is an affront to Congress for anyone to contend 
that the emergency provisions which it enacted have failed to accomplish the 
purposes for which they were designed. 

Before leaving this subject, let us call your attention to the instance in the 
industry for which we speak where the President did eventually act, but delayed 
his action without justification and to the substantial detriment of the national 
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safety. Inthe summer and fal' of 1951 our Armed Forces were fighting in Korea. 
Copper was listed as the strategic metal in shortest supply. Starting in May 
the 4 major producers of copper engaged independently of each other in col- 
lective-bargaining negotiations with the International Union of Mine, Mill and 
Smelter Workers, but early in the game the union began to concentrate its efforts 
on 1 of the 4. Three weeks in advance of the time it took direct action the 
union announced publicly the date on which it was going to strike the entire 
industry if that one producer failed to meet its demands. It was obvious to 
all concerned that such a strike, if it occurred, would shut off substantially all 
of the Nation's supply not only of copper but also of other strategic metals such 
as lead, zinc, manganese, and molybdenum. All of the Defense Department 
officials and others who advised the President on such matters were fully aware 
of the nature and extent of the crisis faced by our defense and war potential 
under such circumstances. And vet the President failed to act. 

On August 27, 1951, the previously appointed and publicly announced day, 
the strike commenced. Immediately 90 percent of the Nation’s copper pro 
duetion ceased. Still the President did not act. Finally, late in the evening of 
the fourth day of the strike he issued an Executive order establishing a board of 
inquiry. All of the facts necessary to a finding that a continuation of the strike 
would “imperil the national health and safety” were known and could have been 
assembled in a few hours’ time. Nevertheless, the board did not submit its 
report to the President until 5 days after it was set up, and by then the strike 
had been in effect for 9 days. On instructions from the President and based 
upon the findings of the board of inquiry, the Attorney General sought and ob- 
tained an injunction the following day. Production was resumed immediately, 
Within a few weeks all of the negotiations had been settled and the disputes were 
over. 

The nonferrous mining industry strike of 1951 is a glaring example of the 
need for further implementation of the national emergency procedures of the 
Taft-Hartley Act by making them mandatory. The preduction of strategic 
metals in critically short supply Was paralyzed by a Communist-dominated 
union at a time when the Nation was engaged in an armed conflict with its 
Communist enemies. In the face of such a dire national emergency, the President 
of the United States failed to act. It is also a shining example of the efficacy 
of those procedures when invoked, for when the President finally did act the 
crisis was immediately averted 

We specifically recommend that sections 206 and 208 (a). title IT, of the 
Labor-Management Relations Act, 1947, be amended by substituting the word 
“shall” for the word “may” in each instance where the latter word now appears. 


EFFECTIVE PREVENTION OF INDUSTRIAL SABOTAGE 


The fifth recommendation which we made to the Congress is that legislation 
be enacted which will effectively prevent industrial sabotage. Ever since 
the inception of hostilities in Korea the American Mining Congress has urged 
that steps be taken to that end. We urge it because in spite of armed conflict, 
technically this country is not at war. We can assume that this technicality 
may continue to exist for some time, and so long as it does exist, the scope of 
the present antisabotage status will remain unrealistically limited. 

We also urge it because of the nature and tactics of the enemy we face. The 
destruction of our national economy by any and all means, without war if 
possible, is the major objective of the enemy, and, in anticipation of the possi- 
hility of war, the crippling of our ability to defend ourselves fits naturally into 
the picture. We submit that industrial operations which are potentials, though 
not now directly a part, of our defensive effort are as vulnerable to sabotage as 
are these which are encompassed by the present antisabotage laws. Sabotage 
against any phase of our economy is a natural weapon of the Communists. 

There is little need to elaborate on this obvious defect in the law. It would 
not be a Federal crime today for an enemy sympathizer to blow up or cripple 
a mine or a mill or a smelter, or an automobile manufacturing plant easily 
convertible to tank production, or a shop capable of producing proximity fuses, 
unless the particular installation affected were actually producing a metal, a 
vehicle, or a weapon “intended for the use of the United States in connection with 
the national defense” at the time the act of sabotage was committed. Failure to 
plug this loophole is obviously imprudent. 

We specifically recommend that the antisabotage laws enacted in 1948 (June 


25, 1948, ch. 645, 62 Stat. 798-800; 18 U. S. C. A., sees. 2151-2156) be amended 
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so as to include in the crimes therein defined, injury to or destruction of 
materials, facilities and premises constituting a part of the national-defense 
potential, 


6 NION ENCROACHMENT ON FUNCTIONS OF MANAGEMENT AXRD RIGHTS OF WORKERS 


The sixth item included in the recommendations of the American Mining 
Congress is that the present law be amended to safeguard, from union encroach- 
ment, the functions of management and the rights of workers. This is a two- 
fold recommendation and for purposes of clarity we shall divide our discussion 
of it into two parts. 

I. Union encroachment on functions of management 

This matter of union encroachment on the functions of management pertains 
primarily to the scope of collective bargaining and to the scope of protected 
concerted activities. Since 1935, with the full support of the Federal Govern- 
ment, labor unions have been whittling away at the right of owners to run their 
own businesses. The progress made in that direction has been so great that 
much of the incentive to engage or continue in business enterprise under a free 
competitive system has been destroyed. Persons who have had no experience 
in operating a business, and who have no qualifications as businessmen, have been 
established by governmental compulsion as equal and vociferous partners of those 
who risk the capital and have the know-how of business operaticns. This unin- 
vited, unwelcome business partner, the labor union leader, assumes no financial 
responsibility, and in most instances is motivated by purposes inimical to the 
best interests of the business. Since his activities, both good and bad, are 
fostered and protected by Federal law and by Federal agencies, the Government 
itself is, in fact, the partner, acting through its agent, the labor union leader. 

To the extent that this partner by compulsion, the Federal Government, is 
successful in controlling the fundamental functions of management, our Nation 
marches down the road to socialism. If that is not what the people of this 
Nation want as an end result of governmental activity, and they have given 
clear and rebuking evidence that it is not, then the time has come to put a 
stop to this march. 

The National Labor Relations Act, both before and since its amendment in 
1947, has required that every employer who comes within its scope must bargain 
collectively with labor unions “in respect to rates of pay, wages, hours of em- 
ployment, or other conditions of employment.” Under this broad statutory 
language the scope of collective bargaining has been extended through judicial 
and quasi-judicial interpretation to cover almost every conceivable matter per- 
taining to the operation of a business. 

Labor unions apparently cannot remain static and continue to survive, or at 
least that is the conclusion one reaches from watching the activities of their 
bosses. Just as soon as they get governmental help to put one matter “in the 
bag” they apparently have to come forward with a new one and fight vigorously 
for it with their governmental weapons, regardless of its merit. Otherwise, 
it would appear, the pot of industrial strife would simmer down and their jobs 
would be lost. In this perpetual motion they pay no heed, nor do their govern- 
mental backers, to the impact of their “causes” on the Nation and its basic 
economic system. Since all matters pertaining even remotely to rates of pay, 
wages, and hours of employment are by now “in the bag,” so to speak, it can 
be anticipated that under the guise of “other conditions of employment” the 
unions will step up their whittling on the functions of management. No board or 
court can stop them under the present language of the law. 

They will encroach more and more, we believe, on the fundamental functions 
and rights of management in matters such as the scheduling of production, the 
size of the working force, the size and duties of the supervisory force, the 
scheduling of work, the products to be produced, the type and location of plants, 
the methods and processes of production, the introduction of new equipment 
and techniques, and perhaps even the business practices and financial structures 
of employers. They have already gone a long way on some of these matters. 

Under the present law, an employer is obligated to bargain on any matter 
deemed by NLRB to be bargainable. His refusal to do so is an unfair labor 
practice. If the refusal results in a strike, the strike is an “unfair labor practice 
strike” and all strikers retain reinstatement rights. The strike itself is protected 
us a concerted activity. 
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With these weapons the Government and the unions break down the resistance 


of employers and force them to submit to so-called voluntary agreements. We 


submit that if our economic system is to survive, matters such as those just 
mentioned must be removed from the field of compulsory bargaining and elimi- 
nated as fair game for the bureaucrats and the labor bosses. For the same 
reason we submit that concerted activity to force agreement on any such matters 
must be denied a protected status under the law. In order to accomplish this 
purpose we make the following specific recommendations for amendment of the 
National Labor Relations Act. 

(a) Amend section 8 (d) by eliminating the phrase “and other terms and 
conditions of employment” and amend section 9 (a) by eliminating the phrase 
“or other conditions of employment,” or 

(a) Amend section 8 (d) by inserting after the word “concession” in the first 
naragraph the following additional language: “Provided, That the obligation 

bargain does not extend to the following subjects: (here list the subjects 

hich are deemed to be the functions of management).” 

(b) Amend section 8 (b) (4) so as to add to the present list of concerted 
activities which constitute unfair labor practices on the part of labor organiza- 
tions the following which would be a new subparagraph (E) and would he 
inserted just after the present subparagraph (1)) but before the proviso which 
concludes the subsection: “(E) forcing or requiring any employer to bargain 
or accede to a demand on a matter on which the employer is not obligated to 
bargain.” 

(ic) Amend the last sentence of section 8 (d) so that it will read as follows: 

Any employee who engages in a strike within the 60-day period specified in 
this subsection, or in a strike in support of a demand on a matter on which the 
employer is not obligated to bargain, shall lose his status as an employee of the 
employer engaged in a particular labor dispute, for the purposes of sections 8, 
¢, and 10 of this act, as amended, but such loss of status for such employee shall 
terminate if and when he is reemployed by such employer.’ [New language in 
italic. | 
II. Union encroachment on rights of workers 

We have already discussed the matter of compulsory unionism which so 
flagrantly violates the fundamental right of all persons to work without joining 
a union, if they so desire. But in addition to that encroachment on the rights 
of workers, it should be recognized that with the growth of the power of labor 
unions the individual worker, union and nonunion alike, has become the helpless 
pawn of the labor bosses in matters which directly affect his livelihood. This 
is most apparent with regard to strikes . 

You will be told over and over again by the labor bosses that their unions are 
steeped in the democratic processes of open and full discussion and decisions by 
secret ballot, particularly with respect to the matter of calling strikes. This is 
not the truth because, as a general proposition, local unions are run by small 
cliques who receive their orders from the high strategists of the national and 
international unions and faithfully carry out those order by any device or sub- 
terfuge which will accomplish the desired result. At times strike votes are taken 
at add hours to insure the absence of those who would oppose the strike. Or, 
if the meeting is well attended, the vote is taken by requiring those who oppose 
the strike to stand up and be subjected to the taunts of the militant. Very fre- 
quently the ruling clique will either fail or refuse to disclose, if they know, the 
object of the strike, or, if it is a strike arising out of negotiations, the accurate 
details of the employer’s position and last offer. 

By these and other devices, the individual union worker is foreed or hood- 
winked into going out on strike and to give up his only means of livelihood, his 
wages. The nonunion worker, even though he may be one of a group consti- 
tuting 49 percent of the working force, is, of course, just as helpless as the 
union worker to determine his economic fate. If, in spite of the union-sponsored 
strike, he attempts to work he may be effectively prevented from doing so by 
mass picketing, violence, and other terroristic tactics of the union. 

Strikes are costly for all concerned, the public, the employer, the union, and 
the employee. They are the least costly to the union and the most costly to the 
worker. It may take the worker years to make up what he loses during a strike, 
even though the strike results in an increase in his wages. And if you take into 
account the number of strikes that fail and the number of strikes that are finally 
settled on the basis of what the employer was willing to agree to at the time 
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the strike started, the whole situation :dds up to a dismal picture for the 
individual worker. 

We agree that the right to strike for lawful objectives under lawful cireum- 
stances is essential to the worker and should not be denied. We think, however, 
that the time has come to safeguard the right of the worker to participate in 
the decision of whether or not to exercise his right to strike. We, therefore, 
recommend that all workers be given the right to vote by secret ballot before they 
are forced into economic action which so drastically affects their lives. 

To this end, we specifically recommend that the National Labor Relations Act 
be amended as follows 

(a) By adding to the meaning of the duty to bargain collectively set forth in 
the first paragraph of section 8 (d) a fifth requirement to read as follows: 
“(5) abides by the outcome of a secret ballot in which all of the employees cov- 
ered by the contract are eligible to vote on accepting or rejecting the last offer 
of settlement of the employer, in an election conducted by the Federal Mediation 
and Conciliation Service for that purpose.” 

(b) By inserting in the last sentence of section 8 (d), after the phrase “with- 
in the 60-day period,” the following additional language: “or not in keeping 
with the outcome of the secret ballot on the employer's last offer of settlement.” 

To effectuate these amendments we also recommend that section 208 (c) of 
title If of the Labor-Management Relations Act, 1947, be amended to read as 
follows : 

“(c) If the Director is not able to bring the parties to agreement by concilia- 
tion within a reasonable time, he shall seek to induce the parties voluntarily to 
seek other means of settling the dispute without resort to strike, lockout, or 
other coercion, The failure or refusal of either party to agree to any 
procedure suggested by the Director shall not be deemed a violation of any 
duty or obligation imposed by this act. Jf, however, all other means of settling 
the dispute have failed, the Director shall submit to the employees in the bar- 
gaining unit the employer's last offer of settlement for approval or rejection by 
secret ballot, and, if approved, the parties shall be bound by the result.” (Aster- 
isks denote transposition and italic indicates new language. ) 

7. MASS PICKETING AND VIOLENCE IN LABOR DISPUTES 

Our seventh recommendation reads as follows: “Effectively outlaw mass 
picketing, violence, intimidation and similar terroristie devices in labor dis- 
putes.” We submit that the right to strike has been so greatly abused by some 
unions that the public and the individual worker must be afforded protection 
beyond that which local law-enforcement agencies are capable oi affording, The 
means of granting such protection will in no way affect those unions which con- 
tinue to conduct their strikes in a lawful and peaceful manner. 

With their growth of power many labor bosses and their attorneys have as- 
serted that mass picketing, when employed by organized labor in conjunction 
with a strike, is a legitimate activity. No court that we know of has agreed with 
that assertion. It represents the characteristic “I am the law” philosophy of 
dictators and tyrants. That mass picketing, violence, and intimidation in strikes 
ire practiced by many unions as a matter cf policy and standard procedure and 
have had a substantial effect on the maintenance of law and order throughout 
the Nation is a matter so well known as to require no elaboration. These tactics 
are used, not only to prevent workers from entering the premises of their em- 
ployers during a strike, but also to exclude the employers themselves, although 
the plant or property involved, and even entire communities, may be endangered 
by the inability to carry out certain maintenance and protective procedures. 
The Supreme Court of the United States had little difficulty in concluding that 
the sit-down strike constitutes an unlawful seizure of the property of another. 
We fail to see any distinction between the seizure from within and seizure from 
without. 

Unions which advocate and practice mass picketing during strikes seldom 
confine their unlawful activities to that one device. Violence on the picket line, 
threats and injuries to individual workers, their families and their homes, mali- 
cious destruction of property and general terrorism are the usual concomitants 
of the mass picketing strike. Here again, no elaboration is needed, The written 
records of the National Labor Relations Board, Federal and State courts, con- 
gressional committees and local law eniorcement agencies are replete with evi- 
dence, not only of the existence of these unlawful activities, but also of their 
dire consequences to whole communities. 
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As evidence that such activities are still occurring, we have attached as 
exhibits 1 and 2 descriptions of strikes in our industry involving mass picketing, 
violence, terrorism, and the inability of local law enforcement authorities to 
cope with the situations. These strikes were called by the International Union 
of Mine, Mill, and Smelter Workers, in the potash mining industry at Carlsbad, 
N. Mex., and at the zinc mine of the Nmpire zine division, the New Jersey Zinc 
Co., at Hanover, N. Mex. Mr. Rufus G. Poole, who represented the employers in 
the potash strike, and Mr. Richard C, Berresford, manager o. employee relations 
of the New Jersey Zine Co., have authorized us to say that they will be avail- 
able if this committee so desires, to amplify the brief descriptions appended. 

The stock answer of those who instigate and direct these anarchistic practices, 
and even of Inany who do not, is that their prevention and correction should be 
left up to local law enforcement agencies. We would have no quarrel with this 
position if, in fact, those agencies could cope with the situation. The potash 
industry strike, the Hanover strike, and many other instances in this and other 
industries demonstrate that they cannot, 

The anarchists who mastermind these and similar situations, knowing by 
experience that they can supersaturate and overwhelm the capabilities of the 
local courts and local peace officers, decry any changes in the Federal law. They 
espouse the cause of “States rights’’ and assert that any Federal remedies 
devised would be used to hurt labor and to take away the right to strike. Let 
them be reminded that it was they and other labor bosses, working with the 
“liberal” fringe in Government and out, who put across the Wagner Act osten- 
sibly to protect commerce between the several States from the obstructions 
resulting from industrial strife. Let them also be reminded that it was they 
who persuaded the Supreme Court of the United States in 1937 to set aside 
historic precedents of constitutional law in order to sustain that act as a proper 
exercise of the powers of the Federal Government under the commerce clause. 

If labor disputes invelving the lawful and peaceable use of economic weapons 
by employers and employees give rise to burdens on interstate commerce which 
must be alleviated by Federal legislation, how much more urgent must be the 
need for Federal legislation curbing unlawful and unpeaceful use of those weap- 
ons whereby not only are production and the flow of goods in commerce more 
effectively stopped, but also, in many instances, the means of future production 
are damaged or destroyed. It is high time that these two-faced utterances by 
two-faced gangsters should be exposed, and then ignored. 

As a step toward accomplishing that end we recommend that the protection 
of law be removed from any concerted activities which are not carried on in a 
lawful and peaceable manner; that mass picketing, violence, intimidation, and 
similar terroristic devices in labor disputes be designated as unfair labor prac- 
tices; that employees who engage or participate in such practices be deprived 
of their status as employees; that the National Labor Relations Board be required 
to seek injunctive relief in the Federal courts whenever it has reasonable cause 
to believe that such practices have occurred and will continue to occur unless 
enjoined ; and that labor organizations engaging in such practices to the injury 
or damage of the person or property of others be subject to actions at law for 
damages in the Federal courts. 

Specifically we recommend the following amendments to the National Labor 
Relations Act: 

(@) Amend section 7 by inserting after the phrase “concerted acitivities” the 
phrase “by lawful and peaceable means.” 

(6) Amend section 8 (b) by adding a new paragraph to read as follows: “(7) 
to engage or to cause or attempt to cause others to engage, in the course of a 
strike, in mass picketing, violence, vandalism, intimidation, or other terroristic 
activities.” 

(c¢) Amend the last sentence of section 8 (d) by inserting after the word 
“subsection” the phrase “or in activites constituting an unfair labor practice 


under subsection (b) (7) 

(d) Amend section 10 (1) by inserting in the first sentence after the phrase 
“paragraph (4) (A), (B), or (C)” the phrase “or paragraph (7)”. 

We also recommend that: 

(e) Section 308 (a), title ITI, of the Labor-Management Relations Act, 1947, 
be amended by inserting in the first sentence after the phrase “the employees of 
any employer to engage in,” the words “a strike which constitutes an unfair labor 
practice under section 8 (b) (7). ar”. 
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8. DECISIONS ON THE PREPONDERANCE OF EVIDENCE 


The Taft-Hartley Act placed in the National Labor Relations Act, for the 
first time, the requirement that opinions of the National Labor Relations Board 
as to the existence of unfair labor practices must be based “upon the preponder- 
ance of the testimony.” As its eighth recommendation to the Congress, the 
American Mining Congress recommends the enactment of further legislation to 
make that requirement fully effective. 

The phrase “preponderance of the evidence” has been defined innumerable 
times by courts and the authors of legal texts. It appears from these definitions 
to mean the presence of evidence which is more convincing to reasonable per- 
sons, as worthy of belief, than the evidence which is contrary. Wigmore fails 
to define it, but states that it “is said to be that state of mind in which there 
is felt to be a ‘preponderance of evidence’ in favor of the demandant’s proposi 
tion.” He points out that the phrase “is apt to lead the judicial discussion close 
to the danger line of the fallacious quantitative or numerical theory of testi- 
mony.” (K) It involves a degree of persuasion far less than the “beyond a 
reasonable doubt” rule, and considerably less than the rule of “clear and con- 
vincing proof ” 

When you are legislating against such subjective actions as influencing, co- 
ercing, and intimidating, it is obvious that requiring proof beyond a reasonable 
doubt would render the law almost wholly ineffectual. A requirement of clear 
and convincing proof would perhaps be somewhat onerous, but at the same time, 
salutary. We are not quarreling, however, with the presence of the “pre- 
ponderance of the evidence” rule in this law. We are merely calling to your 
attention that, in the first place, the rule requires only a slight degree of per- 
suasion, and secondly, and for that very reason, it requires truly reasonable 
persons, that is to say, persons who are of normal intelligence but, also, and 
above all, are unbiased, to produce results which are fair and equitable to all. 

We submit that the opinions of the National Labor Relations Board demon- 
strate conclusively that in its findings of facts the Board has failed to follow 
the “preponderance of the evidence” rule. Nowhere has the extreme partisan- 
ship of the Board been more sharply delineated than by its constant zeal to sus- 
tain union charges of unfair labor practices in the face of records where the 
evidence is obviously short of the preponderance requirement. It is probably 
true that few persons today are unbiased on the subject of labor management 
relations. It is certainly true, however, that the preponderance rule will con- 
tinue to be meaningless until the Board is composed of reasonable men willing 
to decide cases upon a sound judicial basis. We recommend, therefore, in order 
to make more effective the “preponderance of the evidence” rule, that the present 
National Labor Relations Board be abolished and that a new Board be created 
to consist of 7 members, not more than 4 of whom shall be members of the same 
major political party. The latter requirement would minimize the effect of 
partisan attitudes. 


9. RESTORE STABILITY TO LABOR AGREEMENTS 


Tending to confirm our assertion under the previous point that the NLRB, as 
presently constituted, is not a body of persons sufficiently unbiased to qualify as 
“reasonable men,’ there are certain decisions of that Board since the enact- 
ment of the Taft-Hartley Act which have gone a long way to upset the stability 
of labor agreements which that law was intended to provide. They have threat- 
ened to create an obligation to bargain and the right to strike during the period 
or duration of a contract, matters which most people believe to have been settled 
by section 8 (d) of the National Labor Relations Act, as amended. Hence this 
ninth point in our program, the recommendation that legislation be enacted to 
“restore stability to labor agreements.” 

It cannot be denied that one of the greatest deterrents to labor disputes, and 
resulting disruption of commerce, is the existence of labor agreements which, 
having been achieved through free discussion and collective bargaining, provide 
a modus vivendi for some reasonable period of time. In reporting the Wagner 
bill in 1935 the House Labor Committee declared: 

“As has frequently been stated, collective bargaining is not an end in itself. 
It is a means to an end, and that end is the making of collective agreements sta- 
bilizing employment relations for a period of time with results advantageous both 
to the worker and the employer.” (L) 

A recognized expert in the field, George W. Taylor, has put it in another way: 

“Continuous negotiation over the basic terms of employment doesn’t contribute 
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to a stable relationship and can seriously interfere with the main job of labor 
and management—producing goods.” (M) 

The labor agreement stabilizes relations in many ways. By establishing rates 
of pay, hours, overtime premium, shift differentials, holiday pay, vacation pay, 
and similar economic benefits for a definite period of time, it assures the em- 
ployer of relatively fixed labor costs and the employees of a definite wage so long 
as there is work to be done. The provisions which govern seniority, discipline, 
the settlement of grievances, and the like, afford the continuity of day-to-day 
conduct which is necessary to a relationship within which management and labor 
can live together and accomplish their respective tasks. In addition to the con- 
tract provisions themselves, the actual negotiations of an agreement to exist for 
a specified period tend to focus the discussion of major subjects in the initial and 
contract renewal negotiations, thus eliminating major controversies during the 
contract period, and enabling the parties to prepare for the kind of orderly and 
thorough discussion which best promotes peaceful settlements. 

These all seem to be fundamentals of labor-management relations on which all 
reasonable persons could agree. But not the NLRB. The Board held under the 
Wagner Act that the obligation to bargain was a continuing one, regardless of the 
existence of a comprehensive labor agreement. Apparently, the attainment of the 
objective of stable relations through fixed-term collective agreements failed under 
the Wagner Act, and continues to fail under Taft-Hartley, because of the Board’s 
inability or unwillingness, regardless of what Congress may say, to accept these 
fundamental concepts.. 

Congress tried to straighten the Board out when it wrote section 8 (d) of the 
present law. It said “the duties (to bargain collectively) so imposed shall not be 
construed as requiring either party to discuss or agree to any modification of the 
terms and conditions contained in a contract for a fixed period, if such modifica- 
tion is to become effective before such terms and conditions can be reopened 
under the provisions of the contract.” In discussing this particular provision, 
Senator Taft said, “It merely provides that either party to a contract may re- 
fuse to change its terms or discuss such a change to take effect during the life 
thereof without being guilty of an unfair labor practice. Parties may meet and 
discuss the meaning of the terms of their contract and may agree to modifica- 
tion or change of circumstances, but it is not mandatory that they do so.” (N) 
Notwithstanding the language of the law and this explanation by one of its au- 
thors, the Board held in the Allied Mills case (QO), where there was a com- 
prehensive labor agreement for a fixed term, that the employer was continuously 
obligated to bargain on any matter which was not covered by the agreement. 
This principle was later reiterated in the Tidewater Oil case (P). 

In 1951, in the Jacobs case (Q), the Board made a slight deviation from the 
principle when it ruled that if a matter were discussed during the course of the 
negotiations which gave rise to the fixed-period agreement, the employer is re- 
lieved of the continuing obligation to bargain on that matter, even though it was 
not finally embodied in the agreement. Two members of the Board dissented 
vigorously against this “liberalization” of the Allied Mills principle. At any 
rate, the Jacobs case accomplished one thing. It caused the Board, unwittingly 
perhaps, to declare the rationale of its Allied Mills doctrine, and thereby to 
disclose the difference between its approach and the approach of Congress to the 
matter of labor contract stability. This amazing statement should be noted: 

“The basic policy of this act to further collective bargaining is founded on the 
proposition—amply demonstrated by experience—that collective bargaining pro- 
vides an escape valve for the pressures which otherwise result in industrial 
strife. With this policy in mind, we are loath to narrow the area of mandatory 
bargaining, except where the amended statute, in the clearest terms, requires 
that we doso.” [Italics added. ] 

What a far cry that statement is from that of the proponents of the Wagner 
Act in their halcyon days when they said, with reference to collective bargain- 
ing, that it “* * * is not an end in itself. It is a means to an end, and that end 
is the making of collective agreements stabilizing employment relations for a 
period of time * * *”! We submit that Congress should once more clarify the 
law so as to prevent any further distortion of its objectives on this issue. 

We believe that Congress also intended, by the language it used in section 
8 (d), to prohibit strikes over proposals to modify the provisions of a fixed- 
period labor contract until the expiration of the 60-day notice, or until the 
expiration date or anniversary of such contract, “whichever occurs later.” In 
fact, that is precisely what Congress said. Nevertheless, the Board. in the 
United Packinghouse case (R), ruled that if the 60-doy notice is given more 
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than 60 days before the expiration date of the contract, the words “whichever 
occurs later” have no significance. It reached this conclusion in the face of 
the legislative history to the contrary which it actually recited in its decision. 

The Board declared, in effect, that if a union gives notice of its desire to modify 
at any time after the inception of a contract, but more than 60 days before the 
expiration date, it is free to strike at any time after 60 days have elapsed, but 
that if the notice is given less than 60 days before the expiration date, it may 
not strike until the 60 days are up, even though the expiration date intervenes. 
“Thus, in our view,” the Board said, ‘the phrase ‘whichever occurs later’ was 
specifically directed at a situation in which notice of a desire to modify or termi- 
nate a contract was given less than 60 days before the termination of the 
contract. Congress wished to make certain that in such a case the 60-day 
‘cooling off’ period would nonetheless be observed before a strike or a lockout 
is resorted to.” It is high time that this sort of quasi-judicial legislation was 
brought to a halt Apparently it can only be done by spelling out in language, 
which even unreasonable men cannot distort, precisely what the Congress 
means 

These are but a few of the flagrant examples of the Board’s encouragement 
of instability in labor agreements which is founded on the philosophy that, Con- 
gress to the contrary notwithstanding, the labor bosses must be permitted “to 
have their cake and eat it too.” The Board would force employers to enter 
into agreements and to abide by them, but if those agreements turn out not to 
suit the deviating purposes of the militant labor bosses, and tend to create the 
peaceful environment in which those bosses cannot survive, then it would force 
the employers to change those agreements regardless of their fixed durations! 
That is hardly a philosophy conducive to satisfactory labor-management relations. 

We submit that equality at the bargaining table and experience in collective 
bargaining have long since reached the point where employers, employees, and 
the public alike are now entitled to the industrial peace which will result from 
prohibiting strikes for the duration of collective bargaining agreements, whether 
or not the labor bosses want that peace. We submit that where a labor agree- 
ment for a fixed period covers the basic matters of wages and hours of employ- 
ment and provides a procedure for the final and binding disposition of disputes 
as to its interpretation and application, there is no longer any reason why a 
no-strike obligation should not be legally implied, whether or not the labor bosses 
are willing to assume that obligation. In no other way. we believe, will the 
legitimate fruits of collective bargaining be finally afforded to those who are 
most vitally affected by industrial strife. 

In order to restore stability to labor agreements and to bring about this end 
result, we recommend that the National Labor Relations Act be further amended 
as follows: 

(a) Amend section 8 (a) by adding a new subparagraph to read as follows: 

“(6) to lockout his employees during the term of a collective bargaining agree- 
ment which provides a procedure for the fina) and binding disposition of dis- 
putes as to its interpretation and application by arbitration.” 

(b) Amend section 8 (b) by adding a new subparagraph to read as follows: 

“(7) To engage in, or to induce or encourace the employees of any employer 
to engage in, a strike or other concerted refusal to work during the term of a 
collective bargaining agreement which provides a procedure for the final and 
binding disposition of disputes as to its interpretation and application by arbi- 
tration,” 

(c) Amend the last paragraph of section 8 (d) to read as follows: 

“The duties imposed upon employers, employees, and labor organizations by 
paragraphs (2), (3), and (4) shall become inapplicable upon an intervening 
certification of the Board, under which the labor organization or individual, which 
is a party to the contract, has been superseded as or ceased to be the repre- 
sentative of the employees subject to the provisions of section 9 (a), and the 
duties so imposed shall not be construed as requiring either party to a contract for 
a fixed period to discuss or agree to any modification of the rates of pay, wages, 
hours of employment, or other conditions of employment in effect during such 
fixed period earlied than 60 days prior to the expiration date of such contract, 
or except in accordance with a reopening provision contained therein . If a con- 
tract for a fixed period provides procedure for the final and binding disposition 
of disputes as to its interpretation and application by arbitration any employee 
who engages in a strike prior to the expiration date of such contract, except 
if such strike is conducted in accordance with a reopening provision contained 
therein, shall lose his status as an employee of the employer engaged in the 
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particular labor dispute, for the purposes of sections 8, 9, and 10 of this act, as 
amended, but such loss of status for such employee shail terminate if and when 
he is reemployed by such employer.” 


10. CREATE A DEPARTMENT OF EMPLOYER-EMPLOYEE RELATIONS 


Our final recommendation is for legislation to create a department of Employer 
Employee Relations in lieu of the Department of Labor. The Department of 
Labor was established by Congress as an independent department of the execu 
tive branch of the Government 40 years ago. The legislation by which it was 
established has never been changed We feel that the time has come for a 
careful examination of the purposes for which it was established, the current 
existence, or lack, of the needs which it was designed to meet, the manner in 
which it has functioned during recent years, and the desirability of supplanting 
it with a new department which will better serve the interests of the Nation 
as a whole 

Forty years ago the attitude of Congress, the legislatures of the several States, 
the Federal and State courts, and employers in general was generally such as to 
afford the individual wage earner little opportunity to better his lot by acting 
in coneert with his fellow workers . Organized labor, in most fields of industry, 
was still in its infancy, and its attempts to grow were, to a great extent, thwarted 
And yet, the industrialization of our national economy had progressed to the point 
where the workers in the factories, in the mines, and in the field of transporta 
tion had come to constitute a substantial portion of the Nations total population 

In 1913 the present Department of Labor was created, unique then, as it is 
now, in its legislative mandate to serve the interests of only one segment, or 
group, of the Nation’s citizenry. Its purposes were stated as follows: 

* to foster, promote, and devolop the welfare of the wage earners of 
the United States, to improve their working conditions, and to advance their 
oportunities for profitable employment.” (8S) 

Chere is no need to discuss now whether or not it was proper in 1918 to estab 
lish a department with such a limited objective from the standpoint of national 
interests We submit, however, that, with the tremendous growth of trade 
unions during the past 17 years and the present capability of the labor bosses 
with the aid of other favorable Federal legislation and partisan Federal bu 
reau—to exercise unprecedented control over the national economy, the Demurt 
ment of Labor is now a gross anachronism. If its continued existence is justified, 
then there is equal justification for the establishment of a Department of Indus 
trial Management with the following congressional mandate: 

“* * * to foster, promote, and develop the welfare of the employers of the 
United States to protect their fundamental rights against encroachment by 
organized labor, and to enhance their ability to resist exorbitant economic de 
mands by wage earners.” 

The foregoing is not an attempt at humor. It is merely an attempt, in the 
light of existing realities, to call to the attention of Congress the obvious need 
for a change. 

You will be told, no doubt, that the Department of Commerce is the counter 
part of the Department of Labor and that it was designed to serve solely the 
interests of employers. An examination of the statute which created the 
Department of Commerce and under which that Department now operates, will 
show the fallacy of that contention. Its purposes were stated as follows: 

“* * * to foster, promote, and develop the foreign and domestic commerce 
the mining, manufecturing, shipping, and fishery industries, and the transporta- 
facilities of the United States.” (T) 

From that language it can be seen that the Department of Commerce's direc 
tive involves the economy of the Nation as a whole, not just a segment, or group 
of citizens within that economy. It is populationwide in scope. So also is the 
Department of Agriculture, the purposes of which are stated as follows: 

“* * * to acquire and diffuse among the people of the United States useful 
information on subjects connected with agriculture, in the most general and 
comprehensive sense of that word, and to procure, propagate, and distribute 
among the people new and valuable seeds and plants.” (U) 

We submit that all of the departments of the executive branch of the Gov- 
ernment, the heads of which have Cabinet status, should have as their purposes 
the promotion and development of the interests of the Nation as a whole with 
respect to the various fields in which they are designed to function. This cer 
tainly is not true of the Department of Labor. 
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The bias of former Secretaries of Labor and the employees of the Department 
in problems of labor-management relations which affected the entire Nation 
lias been consistent. Perhaps this is not surprising in the light of the congres- 
sional mandate under which they have served. But in recent years this bias 
has been losing all of its subtlety and, in a rising crescendo, has become a militant 
espousal of any and all causes of the labor bosses. It reached its high point 
when former Secretary of Labor Maurice Tobin took the rostrum at the 1952 
convention of the steelworkers, and, with reference to the dispute between the 
sleelworkers and the employers in the steel industry, brought the delegates to 
their feet by his statement that “the time for impartiality was over” and that, 
since “one of the fairest men in all this land of ours sits in the chair of the 
President of the United States,’ the wage demands of the union would “be paid 
out of the fabulous profits that the steel industry has been earning.” (V) 

In our opinion, that one example is, in and of itself, sufficient evidence that 
the Department should be replaced. 

Since President Eisenhower has already instituted action which is in con- 
formity with our views on this matter, we are not making a recommendation 
for specific legislation at this time. We commend to your attention the follow- 
ing statement contained in the President’s state of the union message to Con- 
gress delivered to a joint session of the 83d Congress on February 2, 1953: 

“The administration intends to strengthen and to improve the services which 
the Department of Labor can render to the worker and to the whole national 
community. This Department was created—just 40 years ago—to serve the 
entire Nation. It must aid, for example, employers and employees alike in im- 
proving training programs that will develop skilled and competent workers, It 
inust enjoy the confidence and respect of labor and industry in order to play a 
significant role in the planning of America’s economic future. To that end, I 
um authorizing the Department of Labor to establish promptly a tripartite ad- 
visory committee consisting of representatives of employers, labor, and the 
public.” 

This statement has our wholehearted approval. 


CONCLUSION 


Concluding our presentation of the recommendations of the American Mining 
Congress on these vital issues we respectfully point out that the views expressed 
have not been just our own but the views of the mining industry. They are the 
views of the people on whom falls the responsibility for producing the minerals 
and metals required to continue the economic development of our country and 
to defend it against those who would destroy our freedom. We appreciate greatly 
this opportunity to appear before you and your courteous consideration of our 
presentation. We sincerely hope that what we have said will be given the same 
attention and weight that have been accorded our previous presentations, par- 
ticularly those in 1947. 

We are prepared to comment, if the committee so desires, on the various bills 
pending before Congress in the field of labor-management relations and to ex- 
press the views of the American Mining Congress on each of them. We would 
be glad to do this orally or to submit a supplemental statement, whichever you 
may prefer. 

In conclusion we would like to make a few brief observations. It will be said, 
no doubt, that the views of the American Mining Congress, as expressed by us, 
are too extreme, too militant. It will be said that they are the views of “super- 
reactionaries” or of “‘union busters.” We deny these statements. The American 
Mining Congress recognizes the need in our modern industrial system for strong, 
democratic labor unions. It recognizes the need for the preservation and imple- 
mentation of the right of workers to strike under lawful circumstances and for 
lawful objectives. The industry recognizes, however, its fundamental obligation 
to the Nation—the obligation to attain maximum production with maximum effi- 
ciency. It is our sincere belief that the defects in the present laws, which we 
have just discussed, are serious obstacles to the fulfillment of that obligation. 
The tremendous power placed in the hands of the labor bosses, coupled with 
governmental partisanship and governmental interference, can, unless curbed, 
sap the productive strength of American industry. As we see it, therefore, our 
duty is to press vigorously for the elimination of these abuses and to be militant 
in the face of militancy. If we and other spokesmen and representatives of a 
free nation fail to carry out that duty, control of our national economy will pass, 
by default, to the labor bosses. When that happens, free enterprise, along with 
free unions, will pass into the limbo. 
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ExHIsIT 1 


[From Engineering and Mining Journal, April 1950] 


‘THE CARLSBAD STRIKE—How A MINE, MILL Loca, Parp HEAVILY For Its 
LEADERS’ MISTAKES 


The truth about the strike called recently at Carlsbad by the Mine, Mill, and 
Smelter Workers Union makes these points crystal clear: 

1. No reasonable basis whatever existed for this costly 74-day strike. 

2. Rank-and-file members suffered needless hardship through the short- 
sightedness and divided loyalties of their leaders. 

3. The mine, mill leadership despite its disregard of the best interests of its 
Carlsbad members showed surprising power to sway and control the workers. 

4. The mining industry as well as all industry, badly needs labor statesmen, not 
labor bosses. 

Background for study of the strike at Carlsbad is set admirably by Mr. 
Gambatese’ report in these pages of the expulsion of the mine, mill union from the 
ranks of the CIO. 

The union had been under CIO’s fire for some time. There had been talk of 
expulsion long before the strike began in November. It may be that the mine, 
mill leaders thought a successful strike would strengthen their hand in the 
coming showdown with CIO. It may be, too, that there was some hope of 
hampering Buropean recovery by crippling the vital fertilizer industry. What- 
ever the reason, the strike was long, bitter, and expensive. 

Operations in the Carlsbad, N. Mex., potash area are at present conducted by 
three companies. In order of their establishment, they are United States Potash 
Co., Potash Co. of America, and International Minerals & Chemical Corp. 
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IMPORTANCE OF CARLSBAD 


These 3 companies account for over 80 percent of all the potash produced in 
this country. Although before World War II, half or more of all potash con- 
sumed in the United States was imported, in recent years virtually all of domestic 
demands have been satisfied by American potash companies. In addition, the 
needs of some countries such as Canada and Cuba, are also taken care of by 
United States producers, 

When it is considered that over 90 percent of all potash produced is used in 
agriculture, and that it is 1 of the 3 major plant foods, (with nitrogen and 
phosphorus) which are absolutely essential to plantlife, it becomes apparent that 
any sustained stoppage of Carlsbad operations would inevitably have an effect on 
the Nation out of all proportion to the actual dollars-and-cents size of the 
industry. 

At each of the 83 properties there are 3 unions representing different bargaining 
units. The International Brotherhood of Electrical Workers (AFL) represents 
the electricians, and the International Association of Machinists (independent), 
various mechanical groups at International Minerals & Potash Co. of America. 
At these two properties these two unions are very definitely minority groups. 
However, at United States Potash Co., the [AM represents all plant (refinery) 
workers, as well as a few mechanics at the mine. 

The Mine, Mill, and Smelter Workers Union, Local 415, is, or was, the majority 
group, as it represented almost all of the underground workers at all three plants, 
as well as most of the surface men at IMCC and PCA. It spoke for about 
1,600 men. 

All contracts were open for negotiation, on basic wages only, on May 31, 
1949. Two months before that time the three unions presented their demands 
and negotiations began. As usual, the mine-mill group started their “bargain- 
ing” with a strike vote from the membership. 

All three unions asked for higher wages. The companies took the position that 
earnings were already the highest in any industry ($2.05 per hour, $4,200 per 
year, average for hourly men), the cost of living was decreasing, and that no in- 
crease was justified. In addition, the employees were already enjoying pension, 
insurance, and health plans superior to those under discussion in other industries. 


OTHER UNIONS SIGN 


The IBEW and IAM unions objected to the company statement that the cost 
of living was probably going down over the next year, and said that in their 
opinion it was going up. The companies said that they would agree to a clause 
stating that every full point rise in the BLS index above 170 would call for 
a l-cent increase in basic wage rates, with no corresponding deduction in case 
of decreases in the index. The IAM and IBEW agreed that this was a fair 
arrangement, and signed contracts. May 30 and 31, respectively. 

The mine-mill union would have nothing to do with any cost-of-living adjust- 
ment, and maintained their original demand for a flat 25-cent-per-hour increase, 
rhe contract year expired May 31, and work continued with no indication of 
when a strike might come. Meetings with mine, mill continued into June, but 
got nowhere. 

An uneasy peace prevailed for some months, punctuated by attacks by mine, 
mill upon the companies, for alleged violations of contract conditions, for 
alleged company plans to reduce gains in seniority systems, and other moves 
which the union said the companies were making or planning. It was stated 
that working conditions were being worsened, that rigorous educational, age. 
and physical standards were being imposed. In general mine, mill pushed the 
idea that the men might have to strike to maintain their position against company 
encroachment. 

There was, of course, no real reason why grievances should have held any 
importance in this dispute. All the companies had well-established, simple 
grievance procedure, leading to final arbitration. Any of the issues alleged 
by the union could have been handled in this way and disposed of in a few days. 
None was, however. 

Nevertheless, the situation was most skillfully developed by the union, and 
many of the men were convinced that they were being or were about to be 
abused by the companies. No one should underestimate the ability of this type 
of union to sway and control its membership. 

On November 14, 1949, represelitatives of mine, mill met with those of the 
three companies, with Rufus G. Poole as spokesman for the latter. The union 





Sian 





oS 
/' 


TAFT-HARTLEY ACT REVISIONS io 


maintained its demand for 25-cents-per-hour increase; the companies continued 
their position that the increase was not justified. A conciliation commissioner, 
Mr. Walter White, came in and sat in sessions on the 16th and 17th. Nothing 
was accomplished at these late sessions. 

At 7 a. m., November 19, the union struck all 3 plants. The strike continued 
until January 31, 1950. The companies canceled their contracts with mine, mill 
on November 25 

Of course, various things developed quickly. One of the early moves of the 
union was to Mass men on the tracks of the Santa Fe Railway to prevent train 
movements into and out of the plants. This was stopped by a Federal court 
temporary injunction, later made permanent, which was violated and led to 
contempt proceedings, still unfinished. The railroad track picketing ceased. 


MASS PICKETING FAILS 


The union also massed men in front of the gates of the company plants, pre- 
venting all employees and other persons except salaried employees from enter- 
ing the plants. All vehicles were stopped by the pickets, and only those which 
they wished to let through were allowed to proceed. The companies brought 
unfair-labor charges for illegal picketing and other acts against the union, 
The union brought countercharges. 

In order to carry on needed repair and maintenance, the companies asked the 
machinists to report on December 12. This they tried to do, under their con 
tracts, but were blocked by mass pickets. <A similar call to the electricians on 
December 19 had the same result. 

The general policy of the National Labor Relations Board is not to interfere 
in cases where illegal picketing is charged. The Board's contention is that 
these are for the local peace organizations to handle. However, when it appears 
that a critical situation which may bring about a national emergency develops, 
the Board may take action. It was rapidly becoming evident that a prolonged 
strike in the Carlsbad potash basin could cause such a crisis in agriculture. 
Investigations of the Board convinced Robert Denham, the General Counsel, that 
this was the case. 

The question then arose, Could a substantial amount of production be resumed 
if the companies were allowed access to their plants through legal picket lines? 
The companies replied that it could, through the use of supervisors and non- 
striking employees. 

Meanwhile, the Board had been investigating the charges filed by the com- 
panies and it is clear that this investigation was done thoroughly and diligently, 
without regard to the personal comfort of the Board's representatives, who 
worked almost around the clock. They concluded that there had been violations 
of section 8 (b) (1) (A) of the Labor-Management Relations Act. and on Jan- 
uary 9, 1950, issued a complaint against the union. This was followed by re- 
quest for an injunction in Federal district court, granted January 10, 1950. 

This had the effect of permitting anyone who wished to enter the plants to 
do so, without violence from the picket lines, and subject only to the comment 
and compliments of the individuals on the lines. The Board kept its repre- 
sentatives on the spot, not only to police the union, but as was specifically stated, 
to crack down upon the companies if they committed any unfair practices. 

The nonstriking unions (machinists and electricians) were called back to work 
January 12 and reperted. On this same date all the companies made a final 
offer to the mine-mill union; essentially to reinstate the terms and conditions of 
the old contract. 

WORK IS RESUMED 


On January 13 the companies issued a call to return to work, stating that 
plants would start producing January 16, and giving strikers until January 
25 to return to work. <A comparatively small number returned the first day 
and by the 23d there were many still out. The companies meanwhile had been 
operating and producing potash. As they had announced they woul’ do, they 
started hiring permanent replacements after January 23. and had no trouble 
obtaining men. 

The union meanwhile had turned out in force on the picket lines, some over 
a mile long on each side of the roads, with women and children picketing with 
the men. Men first massed at the points where buses picked up their passengers 
for the plants and then drove out to the lines. 

On the radio, in the union hall, by mimeograph, a continuous campaign of 
vilification and misrepresentation was kept up Comparisons were drawn 
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between the company executives and Hitler, Mussolini, and Judas Escariot, at 
various times, each of these three showing up quite well by contrast. 

As to producing potash, the union said the companies could not do it. Mine, 
mill claimed the activity at the shafts, in the plants, and on the Santa Fe Rail- 
way was all phoney and staged and no ore was being mined or treated. 

The companies kept the strikers informed day by day as to what was going 
on and how many new men, permanently replacing strikers, had been hired. 

By January 31 over 300 new men had been hired by the three companies. 
It had become evident, even to the union's officers that the strike was broken. 
They capitulated on that day. The men started back to work the next day, 
after 74 days of striking, with no changes in the general terms and conditions 
of the old contract, which had been offered the union last April. 

Many old employees lost their employment. The union tried to insist that 
all be reinstated before calling off the strike, but the companies of necessity 
refused since the new men had been hired as permanent replacements. Many 
others had to start at the bottom, having lost top jobs and all seniority. This 
is in most cases very regrettable, but the companies explained in detail what 
was going to happen if the men stayed out. The union fought with every 
available weapon, and considering the complete lack of any reasonable basis 
for a strike, did a surprising job. 

The tone of their publicity is illustrated in excerpts from a speech by Orville 
Larson, vice president of the union, January 31. 

“Last night it was my job to tell the striking members of local 415 that it was 
my opinion and the opinion of their elected negotiating committee that our strike 
must come to an end today. That our strike had been broken. 

“What was it that led these companies down the path they have followed for 
the past 5 months? What was it that led them to betray their obligations to 
the Nation and endanger the whole country’s food supply? What was it that 
led them into open defiance of the laws of the United States in refusing to 
engage in collective bargaining in good faith? 

“We said before the strike ever began and we have said it ever since, that 
the thing that led these companies down this road was a burning hatred of the 
men who create their profits. It was a blind and vicious desire to smash the 
union organization which these men had built for their own protection. These 
are the things that brought about the strike. These are the things that the 
companies had constantly in mind and these are the very things that the com- 
panies have been unable to do. I said this morning and I said this to the news- 
papers and radio reporters clear across the Nation, that this strike was broken, 
not by the potash companies, but by the agents of the United States Government. 
Yes, when the potash companies saw that they could not smash this union they 
were able to enlist every agency of the local, State, and National Governments 
in one of the blackest, most scandalous conspiracies America has ever seen, 

“We could withstand everything these companies could throw at us vut we 
could not hope to cope with the full fury of the combined forces of local gov- 
ernment, armed police, and Federal Government agencies. We charged just 
a week ago that these companies in conspiracy with Government agencies would 
not hesitate to commit murder if necessary to break this strike.” 

As this is written, all companies have returned to normal operation and pro- 
duction, and evidences of resentment on the part of returning strikers toward 
the men who came back to work before the end of the strike and those newly 
hired, have decreased substantially. No doubt the resentment will persist in 
some cases, even though it may not be shown. One would think that such feeling 
would logically be directed largely toward the union. 

The companies have made their positions clear that there will be no dis- 
crimination nor hard feelings against the returned strikers, and in general the 
situation is satisfactory. 





Tue 1950-52 STRIKE AT THE HANOVER, N. Mex., MINE OF THE NEW JERSEY ZINC 
Co., EMPIRE Zinc DIVISION 


The strike started on October 17, 1950, and ended January 24, 1952. There 
were bargaining meetings, with Federal conciliators present, and other attempts 
to settle the strike, at various times in late 1950 and during 1951. The situation 
was quiet at Hanover until a back-to-work movement of employees led to the 


company’s reopening the plant on June 11, 1951. Thereafter the union, when 
and as necessary to its purposes, instituted mass picketing on the roads leading 
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into the mining property and occasionally sent its pickets into private property 
within the mining camp; rock-throwing and damaging of automobiles; intimi- 
dation in the local communities; and disturbances in the courthouse. Most of 
the pickets were not Empire Zinc employees. From June 1951 to December 1951 
employees who went to work had to confront physically or to elude (by running 
or by taking devious routes on foot) pickets who attempted to assault them and 
who threw rocks at them. Local law enforcement officials were unable to cope 
with these situations on the ground, and State police did not take over under 
clear mandate to prevent the pickets from blocking the roads until late in De- 
cember 1951. 

The back-to-work movement was under the leadership of a number of men 
who informed the company that they would like to come back to work on the 
terms the company had been offering. These men included both “Anglos” and 

Spanish-Americans” and some former unions members. 

\ temporary restraining order was soon obtained by the company in the State 
court against the blocking of the roads and the general intimidation. The 
union’s reply was to turn the picketing over to women and children, who carried 
the burden of the picketing from then on. At the end of June 1951 the tempo- 
rary restraining order was made permanent and at the end of July the first civil 
contempt proceedings resulted in fines on the international and local unions of 
$4,000 each and jail sentences on individual union leaders, which were suspended 
conditioned on good behavior. 

By this time many of the leaders of the Mine-Mill International had come to 
the area to participate in the judicial proceedings in Silver City, N. Mex., and 
to encourage the strike. These included Nathan Witt and Maurice Travis. On 
August 7, 1951, Maurice Travis, and Clinton Jencks, international representatives 
were given suspended jail sentences and the union local 890 fined $700, upon con- 
viction of criminal contempt of court by reason of derogatory remarks con- 
cerning the court. Remarks were to the effect that the company was able to 
“buy” an injunction and to “buy” the restraining order forbidding union pickets 
to block the public road leading to the company property. 

On August 23, 1951, the union caused a near-riot at the company property. 
The employees trying to come to work on that day were met with a hail of rocks. 
The car of one nonstriker was practically demolished by the pickets. Two 
women pickets were hurt after deliberately throwing themselves in front of 
moving vehicles. Another picket was shot in the leg by an unknown person from 
within the crowd of pickets, nonstrikers and deputies who were milling about 
the picket line. Within an hour, about 500 pickets had congregated on and 
about the company’s property. They, for the most part, were employees of the 
other mining companies in the area. The community was under a virtual state 
of siege so that some of the families had to be moved into the more centrally 
located houses which could be properly guarded. 

None of the residents dared to leave the company’s camp that day, even to go 
to the store for groceries, and the pickets allowed no one to enter. Large mobs 
of pickets roamed the hills surrounding the community and invaded certain 
parts of the camp. The neighboring mines of Kennecott, Peru Mining and A. §. 
& R. were closed down as the union miners left their work to reinforce the picket 
lines at Hanover. The walkout at these mines was called a protest demonstra- 
tion by the union. This walkout merged after a few days into the general 
industry strike which took place around that time. 

Despite the permanent injunction, and some convictions for contempt of court, 
the union continued its mass picket lines, carried on a campaign of abuse against 
the company and public officials, and attempted to intimidate local merchants and 
businessmen. 

There was another serious flareup on the main road leading into the mining 
property in December 1951, which ultimately led to the clearing of the roads by 
State police. Thereafter more employees were able to return to work and the 
company had resumed limited regular production before the strike was settled 
in January 1952. 

On February 3, 1952, an NLRB trial examiner released a report in which he 
found that the union had committed unfair labor practices by restraining and 
coercing nonstriking employees at Hanover. Hearings had been held in the 
latter part of 1951 on charges filed by the company, but the examiner’s report was 
not issued until after the strike was settled (case No. 33-CB-21, January 1952, 
Irving Rogosin, trial examiner). 
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Mr. Kuzev.. Mr. Chairman and gentlemen of the United States 
Senate, probably never before in the history of this country has a 
campaign designed to affect legislation assumed the proportions in 
martyred self-righteousness and irresponsible falsehood that have 
typified the campaign conducted by union bosses ever since the passage 
of the Taft-Hartley Act. 

The claim that the Taft-Hartley Act has hurt organized labor is 
not true. Since 1946 membership in labor unions has increased by 
about one million persons. 

In fact, for over 2 years before the advent of Taft-Hartley the total 
membership in unions had leveled off and it is a fact that in the 
214 years following the advent and effectiveness of ly aware 
the gain in union membership was greater than it was in the 214 
years preceding Taft-Hartley. These figures give no support wh: atso- 
ever to the charge that the Taft-Hartley Act has weakened or ganized 
labor. 

What of the charge that the Taft-Hartley Act is a slave-labor law 4 
As a result of collective bargaining, by November 1952 the average 
hourly straight-time rate of pay in all manufacturing had increased 
more than 37 percent since the passage of the act in July 1947 while, 
during the same period ,the cost of living had increased only 21 per- 
cent. In addition to this increase in rates of pay, collective bargain- 
ing during the past 6 years has resulted in a host of new fringe 
benefits. More paid holidays, longer vacations, improved health and 
welfare plans, and pensions are but a few of these benefits. In cost to 
employers and value to employees they represent a substantial sum. 
If these advances add up to slavery, that word has lost its former 
meaning. 

These are facts, true facts. The problem of further legislation in 
the field of labor-management relations cannot be properly considered 
and solved unless we get down to earth and accept the fact that organ- 
ized labor has continued to flourish under Taft-Hartley. 

While labor unions and union members have been gre: atly benefited 
during the past 6 years, how have the public and the individual 
worker fared during that same period? The public has been put 
to great inconvenience and expense and the individual worker has 
been too often deprived of his right to earn a living by monopolistic 
strikes which have crippled the economy and created national emer- 
gencies. The public and the individual worker have been forced to 
pay tribute to the labor bosses, the public in the form of inflated prices, 
the individual worker in the form of compulsory payments to the 
union for the right to work. And the public and the individual worker 
have had their future security jeopardized by the continued presence 
of Communists and communistic influences in the hierarchy of labor 
bossism. These evils have continued to exist, and the public and the 
individual worker have continued to be hurt even under Taft-Hartley. 
It is the opinion of those in the industry which we represent that the 
Taft-Hartley Act was a constructive and timely step in the right 
direction, but that further steps must be taken to curb the Cita, of 
labor monopoly, compulsory unionism, and communism in organized 
labor, As we see it, these are some of the major problems. which 
emerge when the cloud of falsity is dispelled and the true facts become 
apparent. 
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The statement of our recommendations is brief and to the point. 
It is not only set forth on pages 5 and 6 but also for your convenience 
is reprinted on this separate large yellow-colored card. 

We have been authorized to present this statement to you and to 
explain in more detail each of those 10 points and the reasons in sup- 
port of them. With your permission we shall proceed to do so. 

The first point is « saulaehione y unionism. 

We believe that compulsory unionism should be recognized as a 
major domestic issue facing this country today. Corruption in Gov- 
ernment and extravagant governmental expenditures are also major 
problems, but they involve situations which can be corrected by proper 
administration without corrective legislation. If, however, the com- 
pulsory unionism recognized and encouraged by the Taft-Hartley 
Act and the amended Railway Labor Act is permitted to flourish and 
crow, the entire working force of the Nation will eventually become a 
subservient group dependent on labor bosses for its livelihood. Thus 
the way is paved to labor dictatorship. World history will show that 
wherever labor has attained this ascendancy national socialism has 
been instituted. 

Let us first dispel the myth that those who oppose compulsory 
unionism are out to destroy organized labor. Justice Brandeis, known 
as a great, liberal jurist and perhaps the most articulate, able advo- 
cate of trade unions, had this to say on the subject: 

The objections, legal, economic, and social, against the closed shop are so 
strong, and the ideas of the closed shop so antagonistic to the American spirit, 
that the insistence upon it has been a serious obstacle to union progress, 

Later on he wrote: 

But the American people should not, and will not accept unionism if it invelves 
the closed shop. They will not consent to the exchange of the tyranny of the em- 
ployer for the tyranny of the employee. 

There are some employers today who both practice and preach 
compulsory unionism. They believe that they are better off with a 
closed shop or a union shop for certain obvious reasons. They are 
protected against the unpleasant and disrupting effects of contests 
between rival unions to represent their employees. In many cases 
where the closed or union shop is linked with industrywide bargain- 
ing, wages and working conditions become standardized and the em- 
ployers do not have to meet the competition of those who otherwise 
might reduce costs. Such employers are, we believe, misled and short- 
sighted, but the fact that they do exist shows that there are advocates 
of compulsory unionism in the ranks of both management and labor, 
just as there are opponents of compulsory unionism in both. 

The Wagner Act permitted the closed shop. The Taft-Hartley Act 
outlawed the closed shop but permits the union shop. In our opinion 
this was merely a political compromise resulting from the successful 
pressure of the labor bosses against the movement to outlaw all forms 
of compulsory unionism. There is no difference in prince iple or in 
ultimate result between the closed shop and the union shop, Thirteen 
States now have either constitutional provisions or statutes, or both, 
which prohibit making union membership a condition of employme nt. 
The fact that 11 of those States took this action after the passage of 
the Taft-Hartley Act is an emphatic rebuke to Congress on this seore. 
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Compulsory unionism is objectionable on two main counts. In the 
first place it results in a labor monopoly, a matter which we shall deal ; 
with later. Secondly, and most important of all, it infringes without ; 
justification on the freedom of the individual. It is one of the great 
paradoxes of modern times that people who call themselves liberals 
espouse the cause of compulsory unionism. It is not difficult to fore- 
tell what the reactions of such persons would be to a requirement that 
all persons who engage in business must join an association of em- 

ployers or belong to the local chamber of comme ree, or to a require- 

ment that in order to vote a person must join either the Democratic or 
the Republican Party, or to a requirement that only those may wor- 
ship God who join an organized church. And yet, where the right to 
work is concerned, which is tantamount to the right to live, they find 
no cause for alarm. They say that there is no difference between 
paying union dues under compulsory unionism and paying taxes to 
the Government. ‘They say that compulsory unionism is merely the 
application of the principle of majority rule. These arguments are 
both fallacious. There is no place in our economic and political sys- 
tem for association by compulsion. We have agreed as members of 
society to require ourselves to pay taxes for the support of our Gov- 
ernment, but we have placed restrictions and limitations on that Gov- 
ernment and we elect by democratic processes those who are to govern 
for us. These are basic essentials in any free society. But when we 
go beyond that and permit one group within that society to become 
the compulsory, private government of millions of individual citizens, 
to exact tribute from them without their consent and to deny them 
the very basis of existence, the right to work, we are planting the seeds 
which will ultimately destroy that free society. 

This is not an imaginary fear. We have in the record the intentions 
of the labor bosses. Their spokesmen in a recent case before the Su- 
preme Court of the United States argued that labor monopolies 
through compulsory unionism are “indispensable.” They said that 
“the worker becomes a member of an economic soc iety when he takes 
employment”; that “the union is the organization or government of 
this society,” with the “powers and responsibilities of a government’ ; 
and that union membership must be “compulsory upon individuals.” 
It is clear from these statements that the goal of the labor bosses and 
of the other advocates of compulsory unionism is a complete monopoly 
control of all jobs and the compulsory submission of all workers to 
government by the unions. Such control over all employment would 
obviously carry with it control of all industries and, eventually, do- 
minion over the public government through the voting power of union- 
ists. Bear in mind. if you will, that this can come about under the 
Taft-Hartley provision authorizing the union shop. 

If a man can no longer earn a living except by paying dues to a 
private organization and becoming without his consent subject to its 
laws and its discipline, he is forced to become the subject of a private 
government in order to live. If he voluntarily joins and remains in a 
union, that is “government by the consent of the governed.” But if 
he is forced to join, and forced to stay in, that is government without 
consent which the Declaration of Independence denounces as tyranny. 

Before leaving this subject let me say a word about the claim that 
compulsory unionism is merely the application of the principle of ma- 
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jority rule which governs our American way of life. Let us not for- 
get that our American way of life also recognizes the rights of minori- 
ties and individuals which a majority is not permitted to deny or 
destroy. In any of the large industry-wide unions the individual 
worker is as helpless as a single citizen, Republican or Democrat, to 
control his party or its program, or to select its ruling politicians. 
But a citizen, although compelled to pay taxes and in general to sup- 
port his government, is entirely free to refuse to support a political 
a or to pay dues to it. Our Government is largely a party govern- 
ment, but a citizen can change his party and vote for whom he pleases 
without losing his ability to earn a living. There is democracy in 
“majority rule” so long as a minority or a single person is not com- 
pelled to remain an unwilling but contr ibuting supporter to the ma- 
jority—so long as he is free to support or to organize a minority op- 
position that may eventually become a majority. There is no democ- 
racy in a labor organization which everyone is compelled to join and 
support, which no one can oppose, and from which no one can with- 
draw except by sacrificing his livelihood. Justice Brandeis recognized 


this truth when he made the following statement: 

Che union attains success when it reaches the ideal condition, and the ideal 
ondition for a union is to he streng and stable, and yet to have in the trade 
utside its own ranks an appreciable number of men who are nonunionists. In 
ny free community the diversity of character, of beliefs, of taste—-indeed mere 
elfishness—-will insure such a supply, if the enjoyment of this privilege of in- 


dividualism is protected by law. Such a nucleus of unorganized labor will check 
ppression by the union as the union checks oppression by the employer. 

We recommend that compulsory unionism in any form be outlawed 
by eliminating the provisos of section 8 (a) (3) of the National Labor 
Relations Act. 

The second item in the program recommended by the American 
Min ing C ongress is the prohibition of labor monopol! es and industry- 
wide bargaining. The matters of compulsory unionism, labor monop- 
oly, industry-wide bargaining and national emergency strikes are so 

closely interrelated as to prec clude their c omplete separation for pur- 
poses ‘of discussion. 

In 1947, as a result of terrific political pressure exerted by the labor 
bosses, an attempt by Congress to face up to the problems of labor 
monopoly and industry-wide bargaining was thwarted at the last 
moment by a one-vote margin in the Senate. 

Senator Ives. May I interrupt there. I had probably as much to 
do with what happened as anybody, and perhaps more, and I can 
assure you that no such thing occurred as you have in that statement. 
I was not pressured in any way, shape, or manner. The amendments 
that were attempted to be placed in the Senate bill at that time would 
have had no effect whatever in stopping the so-called labor monopoly 
or industry-wide bargaining. Every single one of them could have 
been avoided very simply by having one person—in the coal industry 
it is John Lewis—represent the workers in any given plant in any 
given company, in any given area, and nobody in kingdom come could 
stop it, and the only way you can stop it, if you really want to stop it, 
is by destroying collective bargaining itself, by ts aking away from the 
workers their right to choose their own representatives for that pur- 
pose. That is the only way it can be done by amending any labor- 
relations act. 
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Of course you can go at it by amending the antitrust laws. That is 
different. But those are not laws that we have anything to do with in 
this committee. I notice later on you discuss this approach. I simply 
want to point out that what you say there as far as this labor question 
is concerned had nothing whatever to do with what I did; nothing at 
all. The leaders of organized labor have been opposed to me ever 
since that day—I don’t mean that particular date when that occurred, 
but ever since that year, because I insisted on supporting a labor- 
relations statute at that time. I voted for the Taft-Hartley Act when 
it first passed. I voted to override the President’s veto. I have sus- 
tained my — ion ever since. Jam not ashamed of it. 

The great bulk of that act is a good act, but just because some of us 
disagree on some of these things, please don’t accuse us of being led 
around by the nose, if you want to call it that, by some labor monopoly 
when it is absolutely false. 

Mr. Kuzeunt. Mr. Chairman, shall we comment upon Senator Ives’ 
remarks at this time or shall we be permitted to continue reading the 
rest of the condensed statement and go back to it ¢ 

The CHairmMan. I suggest you go ahead with your statement and 
then Senator Ives may raise his point later. 

Senator Ives. I am SOrry 1 raised it at this point, but I thought I 
would hit it on the nose when it came up here. 

Mr. Kuzei.. We will comment later on what the Senator has said. 

Senator Murray. I see no objection to his commenting on it now. 

Senator Ives. I think he might as well comment now. 

The Cnairman. All right. I accept the suggestion of Senator 
Ives and Senator Murray. If you want to comment on Senator Ives’ 
remarks S, GO% ah ead. 

Mr. Kuzeui. If I were an evil genius setting about to destroy or 
overthrow the Government of America as we know it today, it 
occurs to me that I could not design anything better suited to ac- 
complish that purpose without force and violence than has been set 
up by Congress in the Wagner Act by administrators of the Wagner 
Act. as continued by the Taft-Hartley Act, administrators of the 
Taft-Hartley Act. 

I am referring to this: Those acts permit the industrywide bargain- 
ing unit. The administrators of the act have urged only too well the 
setting up of industrywide type of bargaining units to be represented 
by exclusive bargaining rights by an industrial type of union. That 
is the fundamental cornerstone of the structure which has led to creep- 
ing socialism in this country through the great growth of industrial 
tvpe unions. 

The crate \N. You do not object to the A. F. of L. type of craft 
unions, then, but you are objecting to the industrial type, which is 
more represented by the CIO, is that correct ? 

Mr. Kuzen. Yes, Mr. Chairman. When I sit before a bargain- 
ing committee of an industrial type union—I might advise the com- 
mittee for years I have been bargaining with 57 different local unions 
affiliated with all types of labor organizations—A. F. of L., CIO, in- 
dependents, railroad brotherhood. and many others. I have bar- 
gained under the National Labor Relations Act and under the Rail- 
way Labor Act and under the Taft-Hartley Act. But when I sit 
across the table from a bargaining committee representing an indus- 
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trial union, I do not observe any democracy. Every one of those 
representatives, there may be 10 or 20 of them, sits nodding their heads 
or shaking their heads at whatever the one spokesman has to say. 
There is no democracy. They do not represent any of the employees 
except the majority who happen to win the election. It might have 
been 50% percent. It is often close down to 50 percent of those 
who voted. That may mean less than 50 percent of the employees 
they are actually representing, because some did not vote. In fact, 
that is often the case. 

When I sit across the table from a bargaining committee of craft 
unions, A. F. of L.—and I do that in our total integrated operations 
of mining, milling, and smelting which are represented by A. F. of 
L. craft unions—I am sitting across a table about this size, and on 
the other side are 20 or 25 and sometimes 50 representatives of a few 
hundred men in the beraeiabite unit, perhaps a thousand. There will 
he a bricklayer representative there, but there may be only 5 brick- 


layers in that working force organization. There will be a lead 
burner, and there might be only 1 lead burner in that thousand 
emp sloyees. There will be a boilermaker. He may represent 50 em- 
ployees. There will be a machinist, electrician, carpenter, and so on 


down the line. 

When it comes to the lesser skills like the classification of miners 
there will be a Federal type of A. F. of L. chartered union represent- 
ing miners, one representing millmen, and one representing laborers 
and smeltermen. When I am sitting across a bargaining committee 
of that kind, it is like sitting here in front of you gentlemen. Fifty- 
five percent of the country voted Republican, and I am facing seven 
Republicans on this committee. Forty-five percent voted Demo- 
cratic, and I am facing six Democrats. ‘There is democracy here. 

There is democracy when I sit across the table from a bargaining 
committee of that kind, but not when I sit across the table from an 
industrial-type-union bargaining committee having representation 
given to them by our Wagner Act and by our Taft-Hartley Act as 
exclusive representatives. The mine owner has not a word to say. 
Gentlemen, that is not right and, as I said before, that is the corner- 
stone on which these union empires are being built. 

Furthermore, when we finally legislate—and that is what we are 
doing in bargaining; it is legislation of a code of rules which we call 
a labor contract which will govern our relationship in that industry— 
we finally reach an agreement and we live by it. 

The CnarrMan. Might I interrupt, Mr. Kuzell. You advocate 
proportional representation in labor representation in a given plant ? 

Mr. Kuzetn. Yes. That is possible through the medium that I 
have already outlined. 

The Cuarrman. I just wanted to make clear what you are proposing. 

Mr. Kuzewt. If you adopt representation by crafts and if you see 
to it that there are at least two unions available to represent the 
crafts, so they will have a choice of representation, then you get away 
from this evil. 

The other thing which I was about to mention: After we make the 
agreement, that agreement is not made with the employees who are 
represented. That agreement is made, if I were dealing with the 
automobile workers, which I am not, but I will use another illus- 
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tration—we have one small unit away out in Arizona represented by 
the United Steelworkers of America in a copper smelter. That deal 
is made with Mr. McDonald, the successor of Phil Murray. His 
signature is the first one. It is not with the employees. It is with 
the United Steelworkers of America, with Mr. McDonald, and for- 
merly Mr. Phil Murray’s name headed the list. 

That may be a little different from what the people think. It 
makes as much sense to me as if the deal were made in behalf of the 
company by having the company’s counsel sign it, to have a deal be- 
tween the company’s counsel and the union, which is the counsel for 
the employees. 

Senator Ives. May I interrupt, please, Mr. Kuzell, at this point. 
Without debating the point that you are making there, I simply want 
to point out that the amendment that was attempted to be put on 
or made to the Taft-Hartley Act in the Senate bill at that particular 
time, in 1947, did not deal directly with the thing you are talking 
about at all. There were two phases to that amendment as I recall. 
One would have limited bargaining to the plant or the company. The 
other one would have limited bargaining to the area, the region. 

The Cuarmman. They were both decentralizations. 

Senator Ives. In theory, but in theory only. There was nothing 
about them that could stop the workers from choosing anybody they 
wanted to bargain for them, anybody that they could get. So for 
the sake of argument, I grant what you are saying is all right, and 
let us not debate that point, but the result could not have been ‘brought 
about by any amendment I am talking about with certainty unless 
we restricted the workers in their selection of their bargaining agent. 

Mr. Kuzetu. I am inclined to believe, Senator Ives, that if that 
legislation had been adopted it would have tended to compel the bar- 

gaining rights to be awarded by the Board on a breakdown basis as 
comps ared with what is going on at the present time. 

Senator Ives. What are you going to do? Let us take the case of 
John L. Lewis, who we all know bargains for all the coal miners all 
over the country who are organized ‘at all. How are you going to 
stop him from bargaining for any plant unit or any little bit of a 
tiny unit you want to mention ? 

Mr. Kuzett. The first step would be to prohibit giving to him 
total rights of all the workers in the coal-mining establishments, 
regardless of crafts. 

Senator Ives. You are restricting, then, the right of the workers 
to choose their representatives for collective- -bargaining purposes. 
You are saying that only up to a certain point they can do so but 
beyond that point they cannot. 

Mr. Kuzexz. On the other hand, I believe I am protecting the right. 
In a coal mine, among several hundred coal miners, there may be a 
dozen electricians. If they have the opportunity to vote for only 
the industrial type of union, even though all 12 of them vote against 
it, they are nevertheless represented by it. They are submerged 
in it. They have opportunity to vote for a craft type of union. 

Senator Ives. There is nothing in the amendment or the amendments 
that we are talking about that has the remotest thing to do with what 
you are now proposing. Iam very familiar with them. 
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The Cuaimrman. I think you might proceed because our time is 
moving on. These questions are undoubtedly going to come up in 
these hearings many t!mes. 

ae Ives. I am sorry to have caused the interruption. 

The Cuarrman. That is all right. It is very desirable to bring 
that out on this important point. 

Mr. Kuzern. In 1947, as a result of terrific political pressure exerted 
by the labor bosses, an attempt by Congress to face up to the problems 
of labor monopoly and industrywide bargaining was thwarted at the 
last moment by a one-vote margin in the Senate. I apologize for 
repeating that. edeatsi 

Senator Ives. That is all right. I do not mind your repeating it, 
but I simply want to point out again that the amendments you are 
referring to did not deal with the matter you are talking about. I 
remember that one-vote margin very clearly. 

Mr. Kuzevu. Asa reintroduction to the subject, it is perhaps worth 
while to quote the following from House Report No. 245 on the 
Hartley bill, H. R. 3020, introduced during the Ist session of the 
80th Congress. I am quoting merely the last paragraph of the three 
set forth on page 14. 

It is no answer to all this to say that some employers like to combine together 
to bargain collectively. It is natural that they should dislike having their 
plants struck while the plants of employers who are competitors, or who ought 
to be, are operating. Most employers believe that the disadvantages of industry- 
wide bargaining outweigh its advantages. Our concern, however, is not with 
its advantagees and disadvantages for either employers or unions. Our concern 
is the public interest and the pablic interest demands that monopolistic practices 
in collective bargaining come to an end. 

Perhaps it would be well also to define the terms we are using, 
namely, the terms “labor monopoly” and “industrywide bargaining.” 
The phrase “labor monopoly” means the ¢ apability of the labor bosses 
to control and thereby to deny to employers, except on their, the labor 
bosses’ terms, the services of all or substantially all of the employees 
and prospective employees in an industry or substantial portion of an 
industry. Of course, at its maximum that capability to control and 
to deny would extend to the entire working force of the Nation. Labor 
monopoly, as so defined, results accumulatively from voluntary mem- 
bership in unions, with which we have no quarrel, compulsory union- 
ism and the use of such unlawful practices as mass picketing and vio- 
lence in labor disputes. It is these latter practices which extend the 
labor bosses’ capacity of control to prospective employees and to non- 
union workers. 

“Industrywide bargaining” is an all-inclusive term and in certain 
respects a misnomer. In its ideal or pure form it exists when one or 
several unions, acting together, bargain with an employers’ associa- 
tion over wages and working conditions for an entire industry. The 
resultant collective bargaining agreement applies to all employers in 
the industry. In practice, industrywide bargaining in this extreme 
form has not been entirely attained. It is closely approached, how- 
ever, in the bituminous coal and railroad industries. More common 
are regional and local systems where all the employers in a particular 
industr y within a given area bargain together with the union or unions 
representing their, employees. Regional collective-bargaining agree- 
ments in the construction industry are examples 6f this sort of in- 
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dustrywide bargaining. A more recent form of industrywide bar- 
gaining is that which has developed in such industries as steel, auto- 
mobile, electrical manufacturing, and, to a lesser extent, the western 
nonferrous mining industry. This is known as pattern bargaining. 
In those industries the practice is, and has been, for the union or 
unions to bargain with one employer, usually one of the larger em- 
ployers best able financially to meet the maximum demands, and then 
to apply the wages and working conditions embodied in the resultant 
collective-bargaining agreement to all other employers in that in- 
dustry. The end result of this form of industrywide bargaining is 
substantially the same as that of the purer forms. 

Labor monopoly combined with industrywide bargaining has given 
rise to a monopoly in the true sense, that is to say, in the sense that the 
word “monopoly” has been used throughout the history of this coun- 
try and particularly with reference to the combinations in restraint of 
trade which have been the objects of the antitrust laws. This is true 
because the goal of the labor bosses, through control of the working 
foree and the technique of industrywide bargaining, is to restrain, 
reduce, or eliminate competition in wages and in anything that may 
be defined as a condition of work involving cost to employers. It 
cannot be denied that wages and conditions of employment are the 
largest items of business costs. The more employers in an industry 
who are bound by the terms of a collective-bargaining agreement fix- 
ing uniform wages and conditions of employment, the less those major 
items affect the competitive position of any one of them within the 
industry, and the easier it is to shift the added expense on to prices. 
We submit that under the laws governing labor-management relations 
which have been in effect for the past 1714 years, including the Taft- 
Hartley Act, the labor bosses have made substantial progress toward 
their goal, and that their success in eliminating competition in the 
matter of labor costs in some ae ladeaiieh and in large segments 
of other industries, has already reached a point which presents as 
great a threat to our system of free enterprise as existed in the heyday 
of industrial monopoly which gave rise to the antitrust laws. 

No little assistance to this development has been given by the 
National Labor Relations Board in its decisions determining the 
appropriateness of bargaining units under section 9 of the National 
Labor Relations Act. Notwithstanding the fact that the law limits 
the latitude and discretion of the Board to a determination of whether 
an appropriate unit “shall be the employer unit, craft unit, plant unit, 
or subdivision thereof,” the Board has established units encompassing 
employees of several employers. Of the many examples of this un- 
lawful abuse of discretion, a flagrant example can be cited in the 
western nonferrous mining industry. A union petitioned the Board 
for certification as the bargaining representative of a multiple-em- 
ployer unit consisting of 22 separate and independent employers 
operating in the Coeur d’Alene mining district in the State of Idaho. 
In the face of its, the Board’s, own findings: (1) that the 22 em- 
ployers were not members of any employers’ association to which 
they had assigned their bargaining rights and obligations; (2) that, 
although bargaining was ct arried on concurrently, each employer had 
its own representative and reserved the right to insist on different 
provisions in any agreement which it might ultimately reach with 
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the union; (3) that each employer signed its own separate agreeemnt 
with the union; and (4) that notices for the negotiation of new con- 
tracts were served on each individual employer, the Board held t« 
be appropriate the multiple-employer unit sought by the union. By 
this decision the Board forced these 22 employers, over their objec- 
tions, into a regional system of industrywide bargaining such as we 
have described above. It thereby, and without authority of law, 
created the environment sought by the union in which to remove from 
competition among these employers the major expense to them of 
producing minerals, namely, wages and conditions of employment. 

What are the effects of this system of labor monopoly and in- 
dustrywide bargaining which the Federal laws have fostered so ap- 
preciably? Who is affected? We would answer those questions as 
follows: 

I. The basic element of our national economy, competition, has been 
drastically curtailed and, as a result of the fixing and standardization 
of the major items in the cost of doing business, higher prices have 
been inevitable. The incentive to enter a given field and to produce 
a better product at a lower cost to the consumer has been substantially 
reduced. The public is vitally affected. 

i]. Large private vovernments have been created with unprece- 
dented power to influence and dictate the terms on which our economy 
shall operate and our lives shall be run, all in the professed interest 
of the union worker but actually in the interest of the labor bosses, 
the “industrial barons” of today. The public is vitally affected. 

Ill. A small group of persons has it in its power and has exercised 
that power to stop production in entire industries, to shut off the 
supply of essential goods and to blackmail the Government into 
supporting its cause. Its weapon is the industrywide strike which, 
if that power continues unchecked, will before long become the gen- 
eral, nationwide strike. The public is vitally affected. 

We submit that the time has come, and the public interest demands, 
that this “Frankenstein” which we have created be recognized for 
what it is, named for what it is, and dealt with for what it is. It 
should be recognized, named, and dealt with as an aggrandizement of 
unbridled, selfish power which menaces the continuation of our tradi- 
tional economic system and our present form of government. These 
ire not idle words. Other great nations such as Great Britain failed 
to heed the signs along the way and woke up too late as Socialist 
states. It can happen here unless the Congress of the United States 
faces up to the facts and acts promptly. 

The remedies which we suggest for these problems are not simple. 

We are aware that the problem of industry-wide bargaining is 
complicated by the fact that there are some industries in which in- 
dustry-wide or area-wide bargaining now exists and in which em- 
ployers, as well as unions, desire to continue this type of collective 
bargaining. We sincerely feel, however, that dangers to the national 
security which are inherent in industry-wide bargaining are so great 
that it should be prohibited. 

Specifically, we recommend the enactment of the 8 items of legis- 
iation set forth on pages 22 and 23, in order to combat the evils of 
labor monopoly and industry-wide bargaining. 
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The Cuarrman. Mr. Kuzell, I notice it is nearly 12:30. We plan 
to recess at 12:30 until 2 o’clock. Would you prefer to take up this 
next topic of communism now and perhaps not cover it all and come 
back at 2 o’clock and continue your testimony ¢ 

Mr. Kuze.x. There is so much to be said on that subject, Mr. Chair- 
man, perhaps it would be better after recess. 

The Cuarrman. I did not feel you could cover it in 5 minutes. 

I suggest the committee recess until 2 o’clock when we will con- 
tinue with Mr. Kuzell’s testimony. 

(Whereupon, at 12:30 p. m., a recess was taken until 2 o’clock 
». m., of the same day.) 

AFTER RECESS 


The Cuarrman. The committee will please come to order. 
Mr. Kuzell, will you continue with your testimony’ I think we 
were on page 24, on the topic “Communism in Labor Unions.” 


TESTIMONY OF CHARLES R. KUZELL, MINING ENGINEER, DOUGLAS, 
ARIZ., AND DENISON KITCHEL, ATTORNEY AT LAW, PHOENIX, 
ARIZ., ON BEHALF OF THE AMERICAN MINING CONGRESS— 


Resumed 


Mr. Kuzety. Yes, Mr. Chairman. The third point of our recom- 
mendations is to uproot communistic influence from the internal af- 
fairs of unions. 

First I would like your permission to quote from a statement by a 
Commie himself, just what he thinks about the importance of com- 
munistic influence in unions. 

The CHarrman. Who did you say made this quotation? From 
whom are you quoting / 

Mr. Kuze.u. Maurice Travis, secretary-treasurer of the Interna- 
tional Union of Mine, Mill, and Smelter Workers, immediately after 
he signed the non-Communist affidavit required by the Taft-Hartley 
Act in order that his union might avail itself of the facilities of the 
National Labor Relations Board. 

Senator Neery. Do you mean that in this case the affidavit required 
by the Taft-Hartley Act was not efficacious ¢ 

Mr. Kuzeuu. Yes, sir. 

The quotation from Mr. Travis is as follows: 

Since the interest of the international union is uppermost in my mind, I have 
been confronted with the problem of resigning from the Communist Party, of 
which I have been a member, in order to make it possible for me to sign the 
Taft-Hartley affidavit. I have decided, with the utmost reluctance and with 
a great sense of indignation, to take such a step. My resignation has now taken 
place and, as a result, I have signed the affidavit. 

This has not been an easy step for me to take. Membership in the Communist 
Party has always meant to me, as a member and officer of the international 
union, that I could be a better trade unionist: it has meant to me a call to greater 
effort in behalf of the union as a solemn pledge to my fellow members that I 
would fight for their interests above all other interests. 

* * af ° A a * 

Therefore, I want to make it crystal clear that my belief in communism is 
consistent with what I believe to be the best interests of the members of this 
union and the American people generally. 


The CHamman. Do you know what the date of that statement 
was 
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Mr. Kuzevt. We have an appendix attached to the statement. That 
is item E. The quotation is from a newspaper called The Union, and 
it is the official organ of the International Union of Mine, Mill and 
Smelter Workers, and appeared in the issue of August 15, 1949. 

This statement demonstrates, more clearly than any arguments we 
might advance, our belief that the provisions of the present law are 
nadequate and our recommendation that the law should be further 
amended to “uproot communistic influence from the internal affairs 
of unions. 

Senator Neery. Do you know whether this man, after making the 
idavit, rejoined the Communist Party / 

Mr. Kuzetu. No. I do not. Senator. 

Senator Nee.y. Of course, a Communist affidavit is worthless ex- 
cept as a basis for a prosecutiol for false swearing. 

Mr. Kuzevi. You are quite right. 

Senator Neery. He simply complied with the letter of the law in 
order to continue to be an officer of his communistic union. 

Mr. Kuzetxi. You are correct. 

Senator Neety. Do you see anything in the law that would prevent 


afl 


a Communist from resigning, then swearing thereafter he was not a 


member of the Communist Party, and immediately rejoining the 
union ¢ 

Mr. Kuzetu. I am inclined to believe that under the law he could 
do that. 

Senator Nrery. I do not think that there is any doubt about that. 
What is your general opinion of the 9 (h) Taft-Hartley affidavit? 

Mr. Kuzetu. In our opinion the non-Communist affidavit provisions 
of the Taft-Hartley Act were only a gesture toward meeting the need 
for remedial legislation. They have done some good, but despite 
them, many of the unions generally known to be dominated by Com- 
munists have continued to receive the support of the United States 
Government and the privileges and immunities afforded to labor 
unions under our present Federal laws. The statement just quoted 
is a clear indication that something more effective is needed. A Com- 
munist has no compunctions about an oath. What is more, to date 
only one person has been convicted of perjury in connection with the 
Taft-Hartley affidavit. 

The organized-labor movement receives the paramount attention of 
the Communists in their effort to destroy our national economy and 
overthrow our existing form of government. 

It cannot be said that organized labor has accomplished any sub- 
stantial job of “house cleaning.” With respect to the action of the 
CIO in 1949 and 1950 in expelling 11 of its affiliated unions, the result 
has been merely that those same unions have continued to function in 
the same manner with substantially the same leadership, but no longer 
under the aegis of the CIO. And that is all the CIO leaders intended, 
or could have been expected, to accomplish. At the time of the 
expulsion move, this is what Water Reuther, then president of the 
United Auto Workers and now also president of the CIO, had to say: 

We don’t challenge these few people in CIO to go out and peddle the Com- 
munist Party line. What we do challenge and what this constitutional provision 
provides putting an end to is not their right to peddle the Communist Party 
line. We challenge, and we are going to put a stop to their right to peddle the 
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Communist Party line with a CIO label on the wrapper. That's what we are 
going to do 

Let them peddie the line; let them stand wherever they can get an audience 
and peddle the Communist Party line to their heart’s content. 

The Cnamman. If I may interrupt you, I would like to pay a 
tribute to the CIO in my State of New Jersey. In the case of the 
United Electrical Workers, they did a bang-up job there. They 
e mins ited the Communists, who went out and set up their own IUE, 
and they set up the CIO legitimate IUE with the Communists entirely 
kicked out. It is a matter of litigation today before our courts in 
New Jersey whether the Communist-dominated independents of the 
UE whie ch ‘they kicked out have any property rights under our laws. 
That is a very interesting case which oe will be before our 
courts. 

Senator Lenman. May I ask a question? 

The CHairman. Yes, indeed. 

Senator Lenuman. It seems to me that your statement, instead of 
being an indictment of the CIO, should be an indictment of the 
companies, the great companies that still do business with these unions 
even though they know they are Communist-controlled. The CIO 
has thrown them out, has no dealings with them, has fought against 
their being maintained in the plants of some of our great companies, 
and has been vilified by the officials of those great companies for their 
action. 

I would think, if I may say so, that your remarks should be 
addressed to criticism of the companies rather than in criticism of 
the CIO, which took every possible means to rid the organization of 
Communist influence. 

Mr. Kuzeiu. I think, Senator Lehman, you are quite correct. The 
companies have continued to deal with unions which have been kicked 
out, as you say, from the ClO. But that is because they were only 
kicked out of the CIO. They are still doing business at the old stand 
and with the same Communists in control. Sometimes the control 
takes the form of a staff line of Commie officers behind the operating 
line of officers. 

sut so far as the employer is concerned, the employer is helpless. 
Under the Taft-Hartley law, just as was the case under the Wagner 
Act, an employer must bargain with such unions if they have certifi- 

‘ation. In my own case, I find it very humiliating to have to sit and 
biti ain before a man who I know very well is a Communist, although 
he has signed a non-Communist affidavit. I know he is a Communist, 
not only because he looks like one and acts like one, but I know that 
the FBI has a very thick dossier on him, many instances. Yet I am 
compelled to sit there in that humiliating, intolerable condition and 
baragain with that fellow. 

There is nothing that the employer can do to avoid that under the 
present law. That is the principal basis of this recommendation 
which we are making, that the Congress correct that. situation so that 
the Communist influence will really be uprooted. 

Senator Leuman. I realize that, of course, but what I want to em- 
phasize is that many of the employers—and I am not going to mention 
particular employers—have made a strong drive against the CIO in 
spite of the fact. that the CIO is trying to root out communism from 
their unions and went so far as to expel them 
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I would think that where a great labor organization has shown 
courage and has shown resourcefulness and determination in trying 
to root out communism from its ranks, the employers should bac kk up 
that organization rather than be critical and against them, as has been 
the case, we all know, with regard to a great many of the large em 
ploying companies. ' 

The CuarrmMan. I may say we are endeavoring in these hearings to 
find the formula by which we can determine what are Communist 
dominated unions in order that they may be made ineligible for any 
of the benefits of the National Labor Relations Board. 

Mr. Kuzetu. The American Mining Congress has what we think 
is the formula to correct that situation. 

The CuarrmMan. I want to hear you on that. Please continue. 

Senator Nery. Is it not a fact that the CLO expelled the Mine, 
Mill and Smelter Union—the very communistic organization of which 
you have been speaking ¢ 
Mr. Kuzevu. That is correct. 

Senator Nreiy. I take it from what you have said that you would 
have ceased to do business with them if you had been free under the 
law to choose your own course. 

Mr. Kuzevi. Senator Neeley, it is not our position to seek to wreck 

International Union of Mine, Mill and Smelter Workers, only to 
uproot the communistic influence in that union. We are not re 
luctant to bargain with the International Union of Mine, Mill and 
Smelter Workers and its locals, but we are 

Senator Neety. Have you a specific formula for ridding that union 
of its communistic traitors ¢ 

Mr. Kuzeiu. Yes, sir. 

Senator Dove.as. Pages 30 and 31? 

Mr. Kuzenx. It is outlined on pages 30 and 31. 

Senator Nee.y. Is it a proposal to amend the Taft-Hartley law 
or to enact new legislation ¢ 

Mr. Kuzeui. By new legislation. We feel that the 11 unions which 

vere expe ‘lled from the CIO were expelled not because they consti- 
tuted a danger or threat to the country, primarily, but because they 
had refused to follow the political and other policies which had been 
on a d by Murray, Reuther, Rieve, Potofsky, Mazey, Curran, et al., 
ind endorsed by the CLO. Human nature being what it is and the 
realities of union politics being what they are, it is clear that union 
“house cleaning” comes about only when it is either long overdue or 
politically expedient. What this country is interested in is the prompt 
exposure and elimination of Communists from positions of leader- 

ship and influence in unions, not the delayed action which results 
from the particular politics of the moment as between factions in 
uUnIOnS Or as bet ween competing unions. 

Senator LenmMan. I think that paragraph pretty well typifies what 
I implied a little while ago, or what I said, that here is an organiza 
tion, a great organization, headed by men who are as patriotic as any 
that I have known, that has gone all-out to rid itself of Communist 
influence to the extent of expelling unions that I believe had a mem- 
bership of nearly 800,000. Instead of receiving commendation and 
support for that action, they are accused of resorting to expediency 
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and doing things merely for political purposes. I mean political 
purposes within their organization. 

I think it is a very unfortunate thing, if I may say so, that when 
men like Murray and Reuther, Potofsky, Carey, and others have made 
that great and courageous effort successfully to rid their organization 
of the taint of communism, that they are pilloried and accused of 
being merely opportunists and seeking the line of expediency. I do 
not think that is the way to encourage the elimination of communism, 
which I deplore just as much as you do. I do not think the weakening 
of the hands of responsible labor leaders, instead of strengthening 
them, is the way to succeed in this common effort of all of us to get rid 
of communism, 

Mr. Kuzeti. Senator Lehman, whatever may be the difference in 
our opinions as to the motives for this expulsion, the fact remains 
that long after the expulsion, those expelled unions are still doing 
business at the same old stand, and in most cases with the same com- 
munistic influence. And there is nothing the employer can do about it. 

Senator Nee.y. But they are not under the same banner. The ClO 
has expelled them. 

Mr. Kuzerx. But the Taft-Hartley Act did not provide any ma- 
chinery through which the employer could avoid bargaining with 
those same expelled unions. 

Senator Nrery. If you are attacking the Taft-Hartley Act, you may 
go as far as you like, without any opposition from me. I have long 
i‘hought that it ought to be repealed. But if you are talking about the 
CIO, I concur in what Senator Lehman has said in its defense, and 
that goes for every other legitimate labor union, the United Mine 
Workers of America, the A. F. of L., and the Railroad Brotherhoods. 
I think they all should be commended for the efforts they are making 
to exterminate communism wherever it rears its infamous head. 

Mr. Krrcnen. May I further amplify Mr. Kuzell’s answer to Sen- 
ator Lehman ? 

The Cuarrman. This is Mr. Kitchel ? 

Mr. Kitcnen. Yes. 

The CuatrmMan. All right, Mr. Kitchel. 

Mr. Krrenen. It seems to me that what the Senator would like us to 
say is that because the CIO has come out against communism, which is, 
of course, very laudable, we must support them in everything they do. 

Senator Nreery. Not at all. 

Mr. Krrene.. And accept them for all purposes. We have a situa- 
tion in this Congress at the present time where one man, I believe, is 
very active against the Communists, and I do not think that means that 
everybody in the Senate, at least, is going to pat him on the back. 
Everybody is interested in combating communism, but we feel very 
strongly and the reason we have said what we have is that you cannot 
rely on union house cleaning to get at this problem. 

Senator Leman. In answer to your statement, may I just read from 
the statement that has been made by Mr. Kuzell: 


In other words, these 11 unions— 


which had a membership of nearly 800,000— 


were expelled from the CIO not because they were found to constitute a danger 
or threat to the country but because they had refused to follow the political and 
other policies which had been adopted by Murray, Reuther, Rieve, Potofsky, 
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Mazey, Curran, et al., and endorsed by the CIO. Human nature being what it is 
and the realities of union politics being what they are, it is clear that union 
“house cleaning” comes about only when it is either lorg overdue or politically 
expedient. 

I want to say if there is any way of tightening up the provisions of 
the Taft- Hartle y Act so as to have more control over these Communist- 
controlled unions, I am all for it. But I think a statement of that sort 
is an insulting statement to a responsible labor organization which 
has been seeking for years, and with very great success, in my Opinion, 
to clean house, to rid itself of Communists, and I believe and am con- 
vinced that they have done that in the interests of the country, not in 
the interests of expediency. 

Mr. Kircnuen. Senator, we believe the record will show that, in addi- 
tion to the issue of communism, there was a great deal of internecine 
warfare between the 11 unions and the high command of the CIO ona 
very great many issues, and they were not able to sont them. Of 
course, the communism issue was the most important. I do not think 
necessarily we have to pin medals on them because they did the right 
thing in this respect. 

The Cnarrman. Will you continue, Mr. Kuzell ? 

Mr. Kuzect. We are not advocating a union-busting program. We 
realize that the vast majority of union members are loyal Americans, 
just as loyal and conscientious as the members of other groups in our 
Nation. We think that what is needed is legislation whereby the 
facts of Communist leadership, influence, and control can be estab- 
iished by an impartial, independent governmental agency, guided by 
precise legislative standards, and whe reby those esti ablished facts can 
be made known to union members and they, in turn, can be given rea- 
sonable opportunity to purge their own organizations of subversive 
leadership before those organizations are denied any rights under the 
law. Careful safeguards must be devised to prevent competitive 
union factions and antiunion employers alike from using the pro- 
cedures so instituted for the furtherance of their own purposes or the 
persecution of innocent individuals. Only when approached in this 
light is the problem susceptible of a solution in keeping with the prin- 
ciples sought to be protected and preserved. 

We recommend the enactment of legislation designed to expose and 
eliminate Communist and other subversive influence, domination, or 
control of labor organizations, along the lines of the Internal Security 
Act of 1950, and embodying the features outlined in (a) to (%) on 
pages 30 and 31 of our statement. 

The Cuarman. May I interrupt to ask Senator Goldwater if he 
has not introduced a bill along the lines of this recommendation which 
will be before our committee later for consideration ¢ 

Senator Gotpwater. Yes. Bill S. 1254, with some minor differ 
ences, I think is very close. Do you agree with that, Mr. Kuzell? 

Mr. Kuzei.. I will let Mr. Kitchel answer that question. 

Mr. Kircne.. We have read your bill, Senator, and it is substan- 
tially the same as the recommendations we are making. I notice that 
in-your bill you have selected the Subversive Activities Control Board 
as the agency through which these matters will be processed. You 
have added something that we do not have in our recommendations, 
authorizing that Board to employ a panel of retired Federal jurists 
to act as the hearing officers, which I think is very good. 

81846—53—pt. 1 7 
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There is one feature of your bill which is not only not contained in 
our recommendation but with respect to which I think I personally 
might differ. You have a provision there that these labor organiza- 
tions that are brought in and their representatives, particularly a 
representatives, may be granted immunity for anything they may sa 
with respect to their membership i in the Communist Party. The ives 
of law that we have in mind and the type of bill that you have intro- 
duced, we believe provides sufficient means and legislative standards 
whereby a determination can be made that these individuals are exert- 
ing communistic influence without offering them the haven of this 
grant of immunity. I believe that some further consideration should 
be given to that portion of your bill. Otherwise, the bill is substan- 
tially in accord with the approach that we have taken to the problem. 

Senator Nee.y. If the immunity mentioned should be eliminated, 
could you suggest a constitutional method of obtaining the testimony 
which the immunity is de ee to produce ? 

Mr. Krrcnen. No, sir. Ido not think you could get them to answer 
the specific question if they claimed the immunity, but as I understand 
Senator Goldwater’s bill, it provides, as did the Subversive Activities 
Control Act of 1950, certain legislative standards to determine whether 
or not an organization is Communist-dominated or a Communist front, 
and if these individuals are shown to be members of such organiza- 
tions—and there are a whole series of criteria set forth—then this 
Board would be empowered to find that they are exerting communistic 
influence. They do not have actually to establish that a man is a 
member of the Communist Party. Therefore, I feel that it would not 
be necessary to let them rush in and take their hair down and then be 
protected against all sorts of prosecution. 

Senator Gotpwater. I would like to say that when this bill was 
finally submitted, I recognized there probably would have to be 
changes in it. It isa very involved bill, and it covers a very important 
part of the legislative program related to the Taft-Hartley Act that 
we should consider this year. If you have not read this bill, I might 
just quickly tell you what it proposes to do. It subjects labor organ- 
izations to the general techniques of the McCarran Internal Security 
Act. The latter statute creates a Subversive Activities Control Board 
which has the duty of passing upon the subversive character of various 
political organizations and societies. I believe you are acquainted 
with that act. 

The proposed bill would authorize the Attorney General, after in- 
vestigation, to bring any labor organization which he believed to be 
Communist-influenced before the Board and present evidence of its 
character before that Board. A labor organization aggrieved by the 
finding of the Board is given the same right of review in the circuit 
court of appeals which is given to litigants before the National Labor 
Relations Board. If an adverse finding is made against the labor 
organization and the labor organization fails within 30 days to purge 
itself by expelling its Communist officers, the labor organization loses 
whatever rights and privileges it has under the Federal and common 
law. Thus, all its collective- bargaining agreements become void. It 
no longer is entitled to exclusive recognition as the representative of 
the employees. It does not have the right to initiate or participate in 
any Labor Board proceedings, and the. immunity which labor unions 
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enjoy from injunctions under section 20 of the Clayton Act and sections 
1 and 7 of the Norris-LaGuardia Act, is taken away from them. 

That, very briefly, is what the bill that I introduced intends to do. 
As I say, I expect when it comes to discussion here there will possibly 
be some slight adjustments that have to be made, but substantially that 
is what we want to get at. 

In other words, it is very evident to the people of this country that 
the present section of the Taft-Hartley Act that deals with Com- 
munists is of no effect, and we would be much better off without it than 
having it in. It is pretty much a joke. 

You gentlemen who come from sections of the country where you do 
not have possibly Communist-dominated unions do not realize what 
these gentlemen are talking about, but I can tell you, coming from 
the same State where Communists admit they are Communists and 
flaunt their Communist ideals in the face of the decent citizenry of 
our State, and are protected under the Taft-Hartley Act, I as an 
American citizen feel rather disgusted that the Congresses that have 

receded this one have not seen fit to provide legislation by which 
we who abhor communism do not have to live with it. 

The CuatrmMan. I assume, Mr. Kuzell, that you are advocating the 
entire repeal of the present Communist oath procedure in favor of 
substituting this other procedure; is that correct? 

Mr. Kuze... Not necessarily. The non-Communist affidavit could 
remain in the act, but there is other legislation that is necessary. That 
is my opinion. 

Senator Gotpwarrr. I wanted to ask him that question, Senator 
Smith, if they felt that, should S. 1254 be enacted into law, it should 
replace the present provision. You will notice in the bill that I sub- 
mitted, it is not submitted as an amendment to the Taft-Hartley Act. 
| felt that was something that we might discuss in the committee, 
whether it should be an amendment or whether it should be an unre- 
lated act. I would like to have your opinion on that, Mr. Kitchel. 

Mr. Kircuret. Supplementing Mr. Kuzell’s answer, as I understand 
it your bill would set up an entirely different law and a new way of 
getting at this thing; and that, we believe, is the proper approach. 

It is quite possible, because of their ability to do so, that the Com- 
munist-dominated unions would tie that act up in the courts for 
several years. That cannot be avoided. Certainly until this new 
vehicle that you are suggesting has been cleared for action, so to 
speak, it would be a mistake to take the affidavit provision out of the 
Taft-Hartley Act. In fact, I think because of that very thing it 
would be wise to strengthen the affidavit provision wherever it can be 
strengthened. 

In that connection, we might point out that in our experience— 
and this is true, I think, throughout the country—these Communist- 
dominated unions have a facile way of moving their leading Commu- 
nists out of office and putting them in other responsible positions 
where they do not fall under the affidavit requirement. We feel that 
the affidavit requirement, if it is to be continued as a stopgap, so to 
speak, should be broadened to get all people who are in a policy- 
making position, and particularly those who carry the title of inter- 
national representative, so that the group that is required to file the 
affidavit is not so restricted as it is now, and these others can run 
out from under the cover. 
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The Cuamoan. Mr. Kitchel, do you propose what has been sug- 
gested heretofore, that we have management sign the affidavit as well 
as labor? 

Mr. Krircne.. We have not proposed that, Senator. We do not 
believe it serves any purpose. We have no objection to it at all. 

The Cuairman. I do not see that very much would be accomplished 
by that mere act of balancing the thing. J think we have to go deeper. 
I am rather impressed by the proposal Senator Goldwater m: ade to re- 
vise the whole procedure for determining a Communist-dominated 
union. I believe all of us are thinking in those terms now. 

Mr. Krrenen. I think a lot of people have become confused by those 
who say the one thing we need as an amendment is a requirement that 
the employers sign this affidavit. That means nothing one way or 
the other. It still is ignoring the fundamental problem | that faces us. 

The Cuarrman. You still would retain the non-Communist affidavit 
for the labor unions as an ad interim measure until the other legisla- 
tion is jelled, you might say, or processed and in effect ? 

Mr. Kircnen. That is right, sir. 

The Cuarrman. Would it not be proper, if you did that, to balance 
the thing for the satisfaction of everybody concerned? We certainly 
do not want to prejudice one side or the other. We want to get com- 
munism out wherever it is, whether on the management side or labor 
side. Perhaps there is not as much danger on the management side, 
but certainly we do not want to ignore it if it is there. 

Mr. Krrcenen. As I say, we can see no objection to that. I do not 
see that it would serve any purpose whatsoever. 

The Cuarrman. Neither do I, but I do think we ought not to appear 
prejudiced against one side or the other in labor-management rela- 
tions. That is the thing we are working toward in these matters. 

Senator Gotpwatrer. Mr. Chairman, as long as we are on this sub- 
ject, may I ask one more question. 

You have already testified to the fact that you have, to put it plainly, 
to do business with Communists. Do you want to elaborate any on 
that in connection with this discussion that is occurring ? 

Mr. Kuzerz. Both the Wagner Act and the Taft-Hartley Act make 
it an unfair labor practice for an employer to refuse to bargain with 
the committee of the union which is the certified representative. If 
the union sees fit to nominate and elect a Communist to serve on its 
bargaining committee, there is nothing that the employer can do about 
it. He hasto sit there and bargain with that fellow. 

Senator Neery. If all the representatives at the bargaining counter 
and all the officers of a union should be notorious Communists, you 
would have no protection against them under existing law ¢ 

Mr. Kuzety. That is correct. Not long ago an FBI man came into 
my office, as they frequently do, or into the offices of other or ganiza- 
tions concerned with labor relations, and he wanted to know, “Where 
is this Commie and where is that Commie now, and this other 
Commie?” 

I got mad, and I said, “What in the —, what is the use of my giving 
you all this information? You have a whole briefcase full of it 
right now, and you don’t doa thing about it.’ 

He said, “We can’t. There is no law that permits us to do anything 
with the information that we have.” 
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Senator Nerry. It is my hope that Senator Goldw: ater’s bill or 
come other bill will provide a constitutional method of iddinaamaen 
union and every other organization in the land of communistic dom- 
ination or influence. 

Mr. Kuzert. Have I answered your question, Senator Goldwater ¢ 

Senator Gorpwater. Yes, I believe you have. I believe if it ever 
hecomes necessary for us to know the names of the individuals that 
vou and I know exist, we can get them for this committee. 

KUzELL. I believe there is no question about that. The FBI 
already has them. 

Senator Gotpwater. That is all. 

Phe CuarrmMan. Will you continue, Mr. Kuzell ¢ 

Mr. KK UZELL. Our fourth recommendation to the Congress is for 


rmendatory legislation to “requil » the President, in threatened 
il eme re hey en or lockout situations, to utilize the prov islons 
of the act.” It is our belief that the national emergency provisions of 
Caft-H hate ‘Act have not been given a fair trial. This is so 
because of the executive climate in which those provisions have ex 
isted since they first became available in 1947. There is no need to 
describe that climate—it is well known to all from the public utter- 


ances of President Truman. 

It is rather difficult to say, as a matter of hindsight, how many 
trikes threatening or actually causing national emergencies have oc 
curred during the past 5% years. The law describes them as those 
“affecting an entire industry or a substantial part thereof” which 
“if permitted to occur or continue, imperil the national health or 
safety.” Nevertheless, when one appreciates that during a great por- 
tion of the period involved this Nation was engaged in an all-out 
effort to bolster the national defenses, that during 24 years of that 
period we were engaged in armed conflict in Korea, ‘and that from 
July 1, 1947, to January 1, 1953, there were in the United States 
23.073 strikes, involving 11,706,000 workers and causing 213.975.000 
man-days of idleness, it comes as quite a shock to know that during 
that whole period President Truman invoked the national emerge ncy 
provisions of the Taft-Hartley Act on only 10 occasions. 

Senator Neety. During what period, please ? 

Mr. Kuzet.. That was 5% years. 

Senator Neety. How m: ny strikes were there? 

Mr. Kuzetn. 23.073 

Senator Nrerety. H: id there ever been that many in any other simi- 
lar period in the history of the country ? 

Mr. Kuzetx. I am not prepared to answer that question. 

Senator Nrery. I am under the impression that there never had 
been; and if that impression is correct, the Taft-Hartley Act has 
apparently been a cause of strife instead of peace between capital and 
labor. 

Mr. Kuzetu. I think I could correc ‘tly say, though, that the number 
of man-days of idleness were increased largely bec ause the President 
did not act. The most recent instance was in the steelworkers strike 
of last year, when he did not invoke the emergency procedure, and 
a strike with hundreds of thousands of persons involv red—primary, 
secondary, and tertiary—ran on for from 55 days to in some cases, a 
later period where tertiary and sec ondary people were involved, and 
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that that failure of the President to act and to use the Taft-Hartley 
emergency procedures and measures actually built up the loss of man- 
days that were involved, and the loss of tremendous tonnages of steel. 

Senator Nery. But the enforcement which you would have ap- 
proved might have caused still more trouble. 

Mr. Kuzeix. All of which, Senator Neely, tends to prove our con- 
tention that union monopoly and indus trywide bargaining have got- 
ten out of hand. 

The Cuarrman. Mr. Kuzell, you would not maintain that the emer- 
gency provisions of Taft-Hartley would apply to all of these 23,000 
strikes? It would be only to the national emergencies that it would 
apply. I think you would have to break that figure down to deter- 
mine how many of these were national emergencies in the sense of 
the definition, before we could tell whether the use of those provisions 
would have been effective. 

Mr. Kuzeu. You are correct. 

Under the heading “Labor Monopolies and Industrywide Bargain- 
ing,” we discussed, on pages 19 to 21, spec ifically, some of the industry- 
wide strikes which have occurred during this same period. They 
were the coal strikes in 1948 and 1949-50, the steel strikes in 1949 and 
1952, the telephone strikes in 1950 and 1952, the meat strike in 1948, 
and the copper strike in 1951, eight in all, but representing only a 
portion of the strikes in the industrywide category. The emergency 
strike provisions were invoked in only 6 of those situations, and, sig- 
nificantly enough, they were not invoked in either of the 2 steel strikes. 
It is interesting to note that, in all six instances where they were 
invoked, settlements were reached prior to the expiration of the 
80-day period. 

In the remaining four instances in which the President saw fit to 
act one strike (atomic energy) was settled 4 days after the dissolution 
of the injunction; one strike (maritime) was settled with respect to 
three-fourths of the operations involved before, and the remaining 
one-fourth 12 weeks after the dissolution of the injunction; one strike 
(New York docks) was settled 18 days after the dissolution of the 
injunction; and one strike (American Locomotive Co.) was recently 
settled since this brief was written, during the 80-day period. 

In light of these facts you are obviously being misinformed and 
misled ‘by those who tell you that, even where “President Truman 
did use the Taft-Hartley emergency procedures, in most cases the 
strikes continued beyond the 80-day period; and, therefore, those 
procedures ace omplished little. That just is not true. In two-thirds 
of the situations in which they have been tested, the emergency pro- 
cedures accomplished the purposes for which they were designed and 
resulted in settlements within the prescribed time period. 

Senator Nreety. Are you familiar with the Typographical Union’s 
strike or series of strikes? 

Mr. Kuzritu. Only by reading of it. We were not directly involved. 

Senator Neety. Do you happen to know whether the Taft-Hartley 
law was enforced under the Truman administration in those cases? 

Mr. Krrcnev. Our answer to that, Senator, would be yes. Of 
course, the ITU strikes were never treated as national-emergency 
strikes. I think I am correct in that. There were attempts to en- 
force the Taft-Hartley law with respect to particularly the closed- 
shop provisions, and the refusal-to-bargain provision, and that has 
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not been too successful because that particular union has proceeded 
to fight the provisions of the law every inch of the way. 

Senator Nrety. Do you know how much it has cost the Typ- 
graphical Union to fight its Taft-Hartley battles? 

Mr. Krrenen. I do not, sir, but I know in the House hearings the 
ITU was lauded as being a very nonstriking union. The figures and 
facts will show that there have been more strikes instituted by the ITU 
since the passage of the Taft-Hartley Act than by any other union in 
the United States. 

Senator Neery. In the course of a hearing held in this room 2 
years ago, it was proved that it had ce - the ITU $11,000,000 to defend 
itself against Tat. Hartley persecutions. At a meeting recently held 
in a Washington hotel a spokesman for this outstanding union stated 
that it has cost the ITU to date more than $25 million to save its life 
under the operation of the Taft-Hartley Act. 

Mr. Krrenen. I can invoke no sympathy for a labor organization 
nor an employer which spends that much money to evade the law. 

Senator Neety. Or to defend its constitutional rights to life, liberty, 
and the pursuit of happiness? The union’s proc edings have all been 
in Courts or before boards created by the law of the land. 

Mr. Krrcne. In every instance so far, with respect to the closed- 
shop issue, they have been found to be in violation of the Taft-Hartley 
Act by both the court and the Board. 

Senator NeeLy. The ITU evidently believes that, regardless of cost, 
no important question should ever be considered settled with finality 
until it is settled right. 

The Carman. Proceed. 

Mr. Kuzetx. Before leaving this subject, let us call your attention 
to the instance in the industry for which we speak where the President 
did eventually act but delayed his action without justification and to 
the substantial detriment of the national safety. In the summer and 
fall of 1951, our Armed Forces were fighting in Korea. Copper was 
listed as the strategic metal in shortest ‘supply. Starting in May, the 
four major producers of copper engaged independetly of each other 
in collective-bargaining negotiations with the International Union of 
Mine, Mill, and Smelter W orkers, but early in the game the union 
began to concentrate its efforts on one of the four. "Three weeks in 
advance of the time it took direct action the union announced publicly 
the date on which it was going to strike the entire industry if that one 
producer failed to meet its demands. It was obvious to all concerned 
that such a strike, if it occurred, would shut off substantially all of 
the Nation’s supply not only of copper but also of other strategic 
metals, such as lead, zinc, manganese, and molybdenum. All of the 
Defense Department officials and others who advised the President. on 
such matters were fully aware of the nature and extent of the crisis 
faced by our defense and war potential under such circumstances. 
And yet the President failed to act. 

On August 27, 1951, the previously appointed and publicly an- 
nounced day, the strike commenced. Immediately 90 percent of the 
Nation’s copper production ceased. Still the President did not act. 
Finally, late in the evening of the fourth day of the strike he issued 
an Executive order establishing a board of inquiry. All of the facts 
necessary to a finding that a continuation of the strike would “imperil 
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the national health and safety” were known and could have been 
assembled in a few hours’ time. Nevertheless, the board did not submit 
its report to the President until 5 days after it was set up, and by 
then the strike had been in effect for 9 days. On instructions from 
the President and based upon the findings of the board of inquiry, 
the Attorney General sought and obtained an injunction the following 
day. Production was resumed immediately. Within a few weeks all 
of the negotiations had been settled and the disputes were over. 

The nonferrous-mining-industry strike of 1951 is a glaring example 

of the need for further implementation of the national-emergency 
procedures of the Taft-Hartley Act by making them mandatory. The 
production of strategic metals in critically short supply was paralyzed 
by a Communist-dominated union at a time when the Nation was 
engaged in an armed conflict with its Communist enemies. In the 
face of such a dire national emergency, the President of the United 
States failed to act. It is also a shining example of the efficacy of 
those procedures when invoked, for when the President finally did 
act the crisis was immediately averted. 
' We specifically recommend that sections 206 and 208 (a), title II, 
of the Labor-Management Relations Act, 1947, be amended by sub- 
stituting the word “shall” for the word “may” in each instance where 
the latter word now appears. 

Mr. Chairman, there are 10 points to our recommendations. We 
shall skip the discussion of the fifth one because of the limited time 
allotted. It deals with industrial sabotage. Although it is a related 
subject, it does not directly involve the Taft-Hartley Act. 

The Cuamman. That is taken care of fundamentally by State law, 
is it not? 

Mr. Kircnen. There was a Federal enactment in 1948, sir, covering 
industrial sabotage, with respect to which we think there is a decided 
loophole because of this situation where we now are and may be for 
some time technically not at war. That is the point that we make in 
that particular presentation. 

The Cuarmrman. That will appear in your brief? 

Mr. Kircuet. It is in the statement; yes, sir. 

The Cuatrman. Continue, Mr. Kuzell. 

Mr. Kuze.x. The sixth item included in the recommendations of 
the American Mining Congress is that the present law be amended 
to “safeguard, from union encroachment, the functions of manage- 
ment and the rights of workers.” This is a twofold recommendation, 
and for purposes of clarity we shall divide our discussion of it into 
two parts. 

First. union encroachment on functions of management. 

The National Labor Relations Act, both before and since its amend- 
ment in 1947, has required that every employer who comes within its 
scope must bargain collectively with labor unions “in respect to rates 
of pay, wages, hours of employment, or other conditions of employ- 
ment.” Under this broad statutory language the scope of collective 
bargaining has been extended through judicial and quasijudicial 
interpretation to cover almost every conceivable matter pertaining 
to the operation of a business. 

Labor unions apparently cannot remain static and continue to 
survive, or at least that is the conclusion one reaches from watching 
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the activities of their bosses. Just as soon as they get governmental 
help to put one matter “in the bag,” they apparently have to come 
forward with a new one and fight vigorously for it with their govern- 
mental weapons, regardless of its merit. Otherwise, it would appear, 
the pot of industrial strife would simmer down and their jobs would 
be lost. In this perpetual motion they pay no heed, nor do their 
governmental alae to the impact of their “causes” on the Nation 
and its basic economic system. Since all matters pertaining even 
remotely to rates of pay, wages, and hours of employment are by now 
“in the bag,” so to speak, it can be anticipated that under the guise 
of “other conditions of employment” the unions will step up their 
whittling away on the functions of management. No board or court 
can stop them under the present language of the law. 

They will encroach more and more, we believe, on the fundamental 
functions and rights of management in matters such as the scheduling 
of production, the size of the working force, the size and duties of the 
supervisory force, the scheduling of work, the products to be produced, 
the type and location of plants, the methods and processes of produc- 
tion, the introduction of new equipment and techniques, and perhaps 
even the business practices and financial structures of employers. 
They have already gone a long way on some of these matters. 

Matters such as those just mentioned must be removed from the field 
of compulsory bargaining and eliminated as fair game for the bureau- 
erats and the labor bosses. For the same reason we submit that con- 
certed activity to force agreement on any such matters must be denied 
a protected status under the law. In order to accomplish this purpose 
we make the specific recommendations set forth on pages 43 and 44 
of this written statement. 

Senator Doveras. May I ask a question on that. If you eliminate 
the phrase “or other conditions of employment,” then that would 
require collective bargaining only on rates of pay, wages, and hours 
of employment, is that not true? 

Mr. Kuzetu. I believe that is correct. 

Senator Doverias. That would rule out collective bargaining, there- 
fore, on welfare funds and so-called fringe benefits which the unions 
say constitute really a part of the labor contract. 

Mr. Kuzett.. I think the exceptions which you suggested would still 
be bargainable, because they are part of the wages. 

Senator Doveras. I am not certain of that. I am not at all certain 
of that. There are a lot of fringe conditions which are not managerial 
in character, but which do affect working conditions and which, if you 
accept the principle of collective bargaining, would seem to be as much 
subject to collective bargaining as rates of pay, wages, and hours of 
employment. 

Mr. Kuzerx. Anything that has a monetary consequence is part 
of wages. I believe the courts have even decided that pensions are 
involved in wages. 

Senator Doveras. I have not followed the recent decisions of the 
courts, but up until some years ago the courts always held that pen- 
sions were gratuities and not legally enforceable upon employers. 
There was the famous case in my city of the Morris Packing Co., which 
held in that direction. Was that Morris Packing precedent over- 
ruled ¢ 
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Mr. Krrcener. Senator, in the Inland Steel case—I do not recall the 
vear, but it was at the time of the initial drive by the steelworkers’ 
union for a pension—that case went up through the circuit court 
of appeals, and the circuit court of appeals held that pensions were 
within the phrase “wages,” and certiorari was denied by the Supreme 
Court of the United States. 

The same has been held on other fringe matters such as welfare 
funds, health and benefit funds, and as Mr. Kuzell has said, almost 
everything—in fact, everything that has any monetary value or cost 
to the employer and monetary value to the employee. So our rec- 
ommendation, we feel, would not exclude any of those so-called fringe 
benefits. 

Senator Doveias. Would you be willing to make your language so 
explicit so as to make it clear that it did not exclude these other 
matters ¢ 

Mr. Krrener. If you will look on page 43 of our statement, at 
this particular point we have made an alternative suggestion with 
respect to the very point which you have raised. You might con- 
sider either eliminating the phrase, “or other conditions of em- 
ployment” or, in the alternative, list the subjects which are deemed to 
be the functions of management as excluded from the scope and obli- 
gation of collective bargaining. 

Senator Dovenas. I think that the second would be preferable to 
the first. 

The CHamrman. Would you contemplate there, Mr. Kitchel, mak- 
ing a catalog of things to be excluded from the area of bargaining, 
as opposed to making a catalog of things that were within the area 
of bargaining? It would make quite a difference, I should think, in 
the way the law would work, which position you took. Apparently 
you are providing here that the obligation to bargain does not extend 
to the following subjects. That would seem to imply that it extends 
to every other subject except those. 

Mr. Krrcner. That is true. Of course, that is dealing with section 
8 (d), sir, which was put in the Taft-Hartley Act, which is the defini- 
tion of collective bargaining. It does not go to the same provision as 
that, for instance, in section 9 (a) which uses rates of pay, wages, 
hours of employment, and other conditions of employment. If you 
left that phraseology just as it is, so that the obligation to bargain 
covered just as broad a field as it does under the present law, and yet 
came down in.section 8 (d) and specifically enumerated the functions 
of management which the Congress deemed should be taken out of 
that field, then, of course, you would leave everything that was not 
specifically excluded. You would have the same situation you have 
now, but you would have certain exclusions. 

The Cuarrman. I think that might be a very practical approach. 
I was just raising the question as to just what was your intention. 

Mr. Kuze.u. Senator Douglas, when you asked whether bargaining 
on the fringes would be eliminated, we said that would be considered 
part of the wages. There are, nevertheless, other matters which are 
not fringes and which perhaps have no monetary value, and which 
are properly in the category of “other conditions of employment.” I 
refer to such things as grievance procedure for the settlement of 
grievances, and seniority provisions, and such matters as those. 
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It is not our purpose to exclude bargaining on such matters. It 
would either be necessary to set forth the things which are bargain- 
able or those which are not, to clarify the point, instead of leaving it 
nder the broad language “other conditions of employment.” 
Senator Neevy. Mr. Kuzell, do you intend to spell out the latter 
part of the alternative paragraph (a) on page 43: 


Provided, That the obligation to bargain does not extend to the following sub- 


jects (here list the subjects which are deemed to be the functions of manage 


ment). 

Mr. Krrener. Senator Neely, we would be glad to do that. Back 
on the preceding page, page 42, we did set forth, and Mr. Kuzell read, 
a number of matters which we believe would come within that list, 
but we have not actually 

Senator Nrrry. Is that all-inclusive, or are there others? 

Mr. Krrcnen. No; it is not all-inclusive, but I think we would be 
happy to attempt to prepare a list for your consideration, if the com- 
mittee would like to have it. 

Senator Douatas. I may be not in touch with the situation, and very 
likely I am not, but I have never known many unions which tried 
to make demands on these points that you mention in the second para- 
graph on page 42. I had always thought these were admittedly the 
functions of management. 

Mr. Kircenen. I think, Senator, there are many instances with 
respect to the scheduling of work, the scheduling of production, the 
size of the work force, the size of the supervisory force—in fact, every 
one of those can be established, I believe, by a concrete example of 
demands made by unions. 

Senator Gotpwater. I might point out, Mr. Chairman, that I have 
knowledge of a strike that is either called or is pending on the matter 
of speed-up, which is the scheduling of production. In fact, I think 
that is one of the bases for a lot of strikes which is being considered 
in Indiana right today. 

Senator Dovatas. I agree on that issue, that that is included in 
scheduling of production, and that unions are concerned to bargain 
about it. 

The Cuatrman. Go ahead, Mr. Kuzell. 

Mr. Kuzetu. The other phase of our sixth recommendation pertains 
to the union encroachment on rights of workers. 

It should be recognized that with the growth of the power of labor 
unions the individual worker, union and nonunion alike, has become 
the helpless pawn of the labor bosses in matters which directly affect 
his livelihood. This is most apparent with regard to strikes. 

Strikes are costly for all concerned, the public, the employer, the 
union, and the employee. They are the least costly to the union and 
the most costly to the worker. It may take the worker years to make 
up what he loses during a strike, even though the strike results in an 
increase in his wages. And if you take into account the number of 
strikes that fail and the number of strikes that are finally settled on 
the basis of what the employer was willing to agree to at the timo 
the strike started, the whole situation adds up to a dismal picture for 
the individual worker. 

We agree that the right to strike for lawful objectives under lawful 
circumstances is essential to the worker and should not be denied. We 
think, however, that the time has come to safeguard the right of the 
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worker to participate in the decision of whether or not to exercise 
his right to strike. We, therefore, recommend that all workers be 
given the right to vote by secret ballot before they are forced into 
economic action which so drastically affects their lives. 

The Cuarrman. Would you apply that to any strike, then? Would 
you make the law universal ? 

Mr. Kuze.u. Before the strike occurs. 

The Cuarrman. They have always had that right to a secret ballot 
to strike in the national emergency provisions of the Taft- Hartley 
Act. I ask if you suggest that it apply to all strikes at any time? 

Mr. Kuze.u. Yes. 

The CHatrmMan. I was interested in that suggestion, because recently 
when in Pittsburgh I was waited upon by a group of workers in the 
C1O steel mills. They said in their local, where they had 9,000 mem- 
bers, that there would be a meeting called of the union, and that pos- 
sibly 25 or 30 would turn up. The others would be told that the deci- 
ion had been made to strike or not to strike, whatever the case might 
be. They were asking whether we could not develop some kind of 
legislation that would give the right of secret ballot to the workers in 
industry generally to decide whether or not a recommendation of 
their leaders to stri ike should be followed ! They wanted the right 
to vote “yes “or “no” ona propos: il to strike 

I am interested in your suggestion, because it seems to be along the 
line of this question raised with me by the steelworkers, who told me 
that had a strike vote been taken in the Pittsburgh area in the recent 
steel strike, 85 percent would have voted against the strike. Whether 
that is true or not, I do not know. I am just giving you the opinion 
of these men who came to see me, who were very much troubled about 
the fact that there was no real way to get participation by the workers 
in the union. 

They were very good unionmen. They said they believed in unions, 
and believed in strengthening unions, but that union workers often 
did not have a chance to participate in the major decisions that were 
made 

Mr. Kuzeix. Senator Smith, we believe that frequently that would 
be the result, that there would be no strike. Many people will say it 
doesn’t really make much difference, and they will cite the experience 
under the Smith-Connally Act, the emergency war-disputes measure 
during World War II. But I do not think that that is a proper 
ground for asserting that such a secret ballot would be of no avail. 

If you will recall, the World War II War Labor Board was set 
up after there had been a no-strike agreement made by labor organiza- 
tions, and therefore cases went to the War Labor Board for settle- 
ment. In more recent years, under the Wage Stabilization Board— 
I believe it was the World War Labor Board—the Smith-Connally 
Act was set up to require vote by secret ballot, but Will Davis him- 
self, the chairman of the Board, referred to that as a cushion type of 
vote. All it did was get a decision to strike, and the Government 
would not permit the ‘strike, and therefore the dispute was imme- 
diately certified to the Board for settlement. So naturally, everybody 
voted for the strike because they knew there would not be a strike any- 
how. That is why Mr. Davis used the word “cushion” vote. The 
case immediately went to the Board. 
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We believe that the situation would be entirely different if there 
was no cushioning situation involved whenever the union members 
were permitted to vote individually and by secret ballot on whether 
or not there should be a strike. 

Senator Doveras. Mr. Kuzell, may I ask a question? Do you think 
that this vote should be on the last offer of the employer, or upon the 
demands of the union? Your phrase is that they shall vote on “the 
last offer of the employer.” One of the objections of the unions is 
that this makes the referendum on the employer’s terms and not on 
the terms which the union is requesting, and that therefore it gives to 
the employers the chance to break up the fellow feeling of the workers 
for each other and their common cause. 

Mr. Kuzeiu. I think the ballots should carry the issue accurately 
set forth, and that can be done through the functions of the Concilia- 
tion Service. 

Senator Dovenas. You express it here as “the last offer of the em- 
ployer,” whereas what the union would claim is that the issue is not 
just the last offer of the employer, but also the terms which the union 
is requesting as an alternative to the strike. 

Mr. Kuze.u. Under 8 (d) of the act, the bargaining procedure is 
set forth in the Taft-Hartley Act. The parties are bound by the law 
to notify the Conciliation Service 30 days before the expiration or the 
anniversary date of the contract. The Conciliation Service steps into 
the picture, or should, and usually they do. The prime function of 
the Commissioner of Conciliation in these disputes is to sit at the 
head of the table between the parties and ferret out the real issues be- 
tween the parties; and then, by his skill and suggested remedies, to cut 
down that list of issues to a minimum, which is reached when the 
parties are apparently deadlocked. That procedure serves to crystal- 
lize the issues, and therefore the Commissioner of Conciliation is 
equipped to write out exactly what the issue is and put it on the ballot. 

Senator Doveras. Then what you are suggesting is something dif- 
ferent from what is contained in your text, because what you are pro- 
posing now is that the ballot shall be on the terms suggested by the 
Director of Mediation and Conciliation. 

Many of us have felt in the case of national emergency strikes 
that the emergency board should not be foreclosed from recommen- 
dations, and that if any ballot is taken it should be on the recommen- 
dations of the board rather than on the last offer of the employer. 

What you have just stated orally is that the terms should be stated 
by the Director of Conciliation, and that the vote should be on them. 
As you are well aware, there will be a difference between the last 
offer of the employer and the last demand of the union. The men 
go out, presumably, not merely because the last offer of the employer 
was unsatisfactory, but because they believe in the last demand of 
the union. 

Mr. Kuzer1. It would seem to me, Senator Douglas, that if there 
appeared on the ballot the last offer of the union and the vote was, 
“Yes” for a strike, of course there would be a strike. If the vote 
were “No,” what would be the effect of the “No” vote? 

Senator Doveras. I was simply for the moment raising the ques- 
tion of whether they should vote on accepting or rejecting the last 
offer of settlement of the employer, or on something else. I am not 
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trying to manipulate you into a different position at all, but I take 
it that now you think possibly there might be some other terms than 
the last offer of the employer which should be the subject matter of 
the vote. 

Mr. Kuze... Some people may think that the last offer of the em- 
ployer may not possibly be his final offer. Is that the point that 
you are endeavoring to develop? 

Senator Dove.as. That is right. 

Mr. Kuzex. In my own personal experience—and I have been up 
to this point a number of times—the last offer of the employer, as 
we use the term here, is the final offer of the employer. 

Senator Doveias. That may be true of you, but it is not always 
true of other employers or other bargaining representatives. 

Mr. Kuzext. Still, I fail to see 

Senator Doveras. There is a good deal of poker playing in these 
negotiations, 

Mr. Kuze.zi. The union’s last offer or position on the ballot—— 

Senator Doveias. You do not think that should be the one? 

Mr. Kuzetu. I do not think that that is practical. 

Senator Doveras. Then what about “terms suggested by the Direc- 
tor of Mediation and Conciliation” ? 

Mr. Kuzeiu. Suppose that they vote for the last offer of the union, 
that is not binding on the company or should not be binding on the 
company. 

Senator Doveras. That is true. It then becomes a bargaining 
struggle but not a surrender. 

Mr. Kuzextxi. That would not be a gain. 

Senator Doveras. May I point out that, after all, it is not the mem- 
bers of the company who are striking. It is the members of the union 
who are striking. The question is, On what terms? 

Mr. Krrcnen. It seems to me, Senator, as a practical matter, let’s 
take the issue of wages or an increase in rates of pay, and assume that 
the union’s initial demand was for 25 cents an hour and the employer 
came back with a counterproposal of 5 cents an hour, and they bargain 
back and forth. 

Senator Doveras. I hope those days are gone forever. 

Mr. Krrenet. I hope so, too. But assume that as a hypothetical 
ease. After bargaining back and forth and in good faith, with 
counterproposals, they got down to the point where the union lowered 
its demands to 20 cents and the employer had come up to 15 cents, 
and that was as far as the employer indicated, anyway, that he would 
be willing to go. It seems to me that that is the issue that you want 
to give these individual workers the right to vote on: Do they want to 
accept 15 cents, or do they want to go out on strike? t 

It may be true that the employer is still bluffing a little bit, but 
at any rate, you should give the individual worker the right to make 
some determination. 

If the union is absolutely adamant and will not budge off that 20 
cents, they should have a chance to say whether or not they want to 
go out and hit the bricks and not take the 15 cents. 

Senator Doveras. I do not want to elaborate the point, but I would 
like to suggest the men are going out, if they decide to do so, not 
merely because 15 cents is unsatisfactory, but also because they want 
to get 20 cents. 
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Mr. Krrcne.. They probably would like to have 30 cents. 

Senator Dovatas. They are willing to make a sacrifice in order to 
get 20 cents, let’s put it that way. They are willing to make a 
sacrifice. 

Mr. Krreuen. Presumably the union leaders will tell them what 
the union’s position is, and when they vote on the 15 cents they can 
vote on whether or not they are going to make the sacrifice. If they 
turn dewn the 15 cents, they are making that decision. 

Senator Murray. Mr. Kuzell, in some of these cases where it has 
been suggested that the employer may be bluffing a little, would it 
not be proper for the union then to call upon the employer and have 
the stockholders of the company vote to see whether or not they would 
consent to settle on the basis of the union’s demands? What do you 
think of that ? 

Mr. Kuzew. I have not thought of that, Senator. 

Senator Murray. Do you thing that would be unreasonable? 

Mr. Kuzeuw. I do not think it would be very practical. 

Senator Murray. No; but at the same time if the union is going to 
be compelled to take a vote, why would it not be fair, if it is suspected 
that the management is demanding something that it is not entitled 
to, or that the stockholders may not want, to have a vote of the stock- 
holders of the corporation in order to avoid a strike? 

Mr. Kuzetu. I would like to think that one over. 

Senator Doveras. Mr. Kuzell, I do not want to add to your diffi- 
culties at the moment, but the same issue emerges at this point that 
you raised earlier in the day when you thought that in an industrial 
union the union representatives did not necessarily represent all 
shades of opinion among the men, and that therefore you did not 
want to deal with these men because they did not represent fully 
the differences of opinion within the working group. 

I thought of asking you at the time, if you make these demands, 
perhaps the unions might say management does not represent all shades 
of opinion within the stockholders, and therefore we should ask that 
the bargaining committee of management should represent the minor- 
ity groups among the stockholders, either through some system of 
cumulative voting for the minority stockholder representative, which 
Mr. Gilbert, of New York, has urged, or through proportional repre- 
sentation. 

I am sure you are proceeding in good faith, but what you are 
saying is, “We question whether the representatives of labor are 
really representatives of labor.” 

If you do that, what are you going to say when they come in and 
assert, “We question whether the representatives of management are 
really the true representatives of all shades of ownership”? 

You get into a very difficult position when you go behind majority 
vote and majority representation. 

Mr. Kuzevzt. It has been my experience, Senator, that boards of 
directors usually represent minority groups as well as majority groups. 
Perhaps to correct that situation we should have a Wagner Act for 
getting at monopoly among the boards of directors. } 

Senator Doveras. Or an act to provide cumulative voting for 
directors. Now, I am just carrying this argument out to see whither 
it leads. Suppose the union men, in response to your claims about 
them, say that the board of directors in turn has overriden minority 
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opinions within the board, and chosen their general manager to act 
for them with one voice; whereas management is not in fact entirely 
united or perhaps ownership is not entire sly united. Iam saying there 
is a natural tendency of management to want to present a united 
front to labor, and that is thoroughly understandable. I do not 
blame you for it. But at the same time, you insist that labor shall 
not present a united front to management, so that in effect manage- 
ment can then have a whole diversity of opinion to deal with and 
play off one group against the other, under the old military tacties of 
“divide and conquer. 

Senator Arken. It is a fact, is it not, Mr. Kuzell, that stockholders 
do question the acts of the management of corporations? Almost 
every day you go to court and 20 through other procedures to prevent 
the management from taking steps. Have I not read about those 
things being done? 

Mr. Kuzeii. Yes; I am sure you have. That is quite correct. 

Senator Aiken. The stockholders do question the acts of manage- 
ment. They may be safer in doing it than some of the union members 
would be in questioning the acts of their management. I am not sure 
about that. 

Senator Doveras. It would be a very interesting field of inquiry, 
the comparative power of minority stockholders in an annual stock- 
holders’ meeting, and of minority representatives of labor in the union. 
I think that due to Mr. Gilbert and the representative of the women 
shareholders, Mrs. Soss, corporation meetings have been made a little 
bit more democratic, but I have read accounts of corporation meetings 
where dissenters were not physically manhandled, but they were not 
treated with complete friendship. 

Senator ArkeN. Do you not agree, Senator Douglas, that as organi- 
zations increase in size, whether they are labor unions, corporations, 
or cooperatives, inevitably the management grows away from the 
membership ¢ 

Senator Doveras. That is right. 

Senator Arken. It becomes more and more difficult for membership 
to control the management. 

Senator Doveras. That is correct. 

Senator Aiken. That applies to all these groups, whether employees 
ore mploye rs or cooperatives. 

Senator Dovetas. I was trying to suggest to our good friend here, 
the witness, that these same defects which he complains about in labor 
could be reversed on thanagement, and if you urge this principle that 
all shades of opinion should be represented on the bargaining com- 
mittee of labor, you lay yourself open, I think, to a similar demand on 
the part of labor which could be very embarrassing. 

Senator Purrein. May I ask a question ? 

As I understand it, this interruption in your presentation had to do 
with the question of whether or not the workers should be given the 
right to secret ballot, is that not correct ? 

Mr. Kuzein. That is correct. 

Senator Purret.. It would seem to me that the question is not how 
much could the worker get if he held out, but whether or not he should 
be given the right to exercise the right of secret ballot to determine 
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whether he is willing to accept what is offered at the time. I think 
that perhaps that should be explored before we go into other aspects 
of it, such as whether or not the unions in effect are making these 
demands. The amount that the employer is willing to give is deter- 
mined or presented to the union. Whether or not it is satisfactory to 
the union, or satisfactory to the management of the union, is not the 
question. The question is whether it will be satisfactory to the 
worker. That is your point, is it not / 

Mr. Kuzev.. That is correct. 

Senator Purreti. Then he should be given the opportunity of either 
accepting or rejecting at that time by secret ballot, a perfectly demo- 
cratic way of doing it, I should think. 

Mr. Kuzevu. That is right. 

Senator Dovge.as. Since this has now turned into a colloquy be- 
tween Senators as well as between Senators and the witness, may I 
idd my 2 cents’ worth on that. One of the most puzzling things we 
have to deal with, and in a sense one of the most unfair things, is that 
those who disturb an existing situation are inevitably labeled in the 

public mind as the troublemakers; whereas the maintenance of an un- 
ia st status quo may be the real trouble. And those who hold onto an 
unjust set of conditions may be the ones who are really causing the 
trouble, not those who protest against it and are willing to go out on 
strike. 

That, I think, is one of the great disadvantages under which unions 
work. Inevitably when you come to the showdown, in order to present 
their case they are forced either to strike or to threaten to strike, and 
that involves either an interruption or a threat to interrupt produc- 
tion, which no one including the union likes, I assure you. There- 
fore, the union men are cast, in the nature of the case, as the disturbers 
of the peace, and you say that they should not disturb the peace unless 
they vote on the last offer of the employer or upon terms suggested by 
an arbitrator, and so on. 

But in the hypothetical situation which your counsel introduced, 
and which certainly does describe some existing conditions, suppose 
the last offer of the employer is on such unfair conditions that those 
conditions should not continue permanently, and the men protest 
against it, try to reach an adjustment, but find there is no possibility 
of agreement, and as a last resort they go out on strike. Are they 
acting wrongly’ Are they wrong because they try, through the one 
remedy which is open to them, to change something which is itself 
unjust? Yet the community tends to regard them as such. 

Senator Purrett. If you do not mind, Senator Douglas, I think this 
is simply a question of whether or not the workers should have a 
right to determine whether or not they will go on str ike by secret ballot. 
I think that is the extent ta which you at least hav » attemped, to the 
best of my knowledge, to cover in this particular paragraph. 

Mr. Kuzewn. We have finally stated that “We agree that the right 
to strike for lawful objectives under lawful circumstances is essential 
to the worker and should not be denied.” 

So if, in the illustration you gave, there is an unjust working con- 
dition, the right to strike to correct that should be preserved for the 
worker and the union. 
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Senator Purreti. I would like to go on record as seconding that. 
Of course, the worker should have the right to use the right to strike. 
I want that completely and distinctly understood. 

Senator Aiken, Senator Goldwater has been trying to get a ques- 
tion in here somewhere. 

Senator Gotpwater. Not a question. I would just like to comment 
on Senator Murray’s and Senator Douglas’ proposition, which is quite 
interesting. What we forget, or rather, I should say, what evidently 
you two Senators have forgotten, is that there are far more stock- 
holders in this country than there are members of labor unions, and 
most of these stockholders belong to labor unions. So in effect, what 
you are going to be asking them to do is to vote on their own situation. 

I might extend your suggestion that stockholders be consulted in 
matters of management down to the point that maybe we should allow 
the ultimate consumer to have something to say in this price increase, 
because he is the boy who pays the freight, if you want to go clear 
on through with it. 

Mr. Kuzetx. I am reminded by your remarks of a secret resolve I 
have personally made. I am due to retire at the age of 65 from 
active management. I am getting a little tired of this every-day job 
of being responsible for operations of taking over a quarter of 
million tons of rock every day, and that is over 200 tons a minute. So 
when I retire at the age of 65, I am going out and be an organizer 
myself, and I am going to organize this big pool of the millions of 
shareholders, insurance policyholders, into one great big organization, 
and if lobbies are continuing to influence legislation down here in 
Washington, I am going to come down here to Washington with the 
biggest ‘backing behind me to make John L’s 600,000 and Walter 
Reuther’s 1,350,000, look like pretty small affairs. 

Senator Dove.ias. You will be very welcome here, I assure you. 
| Laughter. | 

To touch on the point of our good friend, the Senator from Arizona, 
we sometimes exaggerate the total number of shareholders, I think, 
because we count the number of shareholders in specific companies and 
add them up together, disregarding the fact of duplicate shareholding. 
The Brookings Institution has just published a study, the abstract of 
which I have seen, which estimates that the number of shareholders in 
the country is 6 million, whereas the total number of members in 
unions is approximately 14 million. 

I do not mention that as definitive at all, but this idea that everyone 
is a stockholder is not quite right. 

Senator Gotpwarer. The Brookings findings are confined to listed 
stocks. There are far more corporations not listed on the stock ex- 
changes than there are listed on the stock exchanges. I merely brought 
my point out to bring up one thing: that we constantly talk here about 
labor and management when they are the same one solid thing. The 
laboring man is just as interested in the problems of management as 

management is in the problems of labor. 

The thing we have constantly to guard against in these hearings and 
in our consideration of legislation is that one fact. I think that one 
fact alone has held back real constructive thinking on labor relations 
in this country more than anything else. That is, that there are in this 
country—and I think you will have to admit—groups of people who 
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want to split labor from management. I made those remarks merely 
to show that the laboring man “today is actually the capitalist today 
le is the stockholder; he is the owner of small properties. He is as 
interested in what we are doing right here as management is, and 
management likewise should retain a similar interest. 

[ only mentioned that, Senator Douglas, to bring out the fact that 
we are speaking about stockholders when we spe ak about labor. We 
are not speaking about two different classes of people. 

Senator Doveias. I have great respect for you, Senator, and I have 
no desire to prolong this disy yute. I merely say that, of course, there 
are areas of common interest ann management and labor. I quite 
agree with you that frequently those are disregarded and not suffi- 

iently emphasized, and that we should try to increase them. We 
should try to make people conscious of them. 

There are, however, also areas of difference, very real areas of dif- 
ference—on the amount of the wage, on the length of the working day, 
or the length of the working week, on a series of other matters. These 
differences are real. I think we should try to adjust them as peaceably 
as possible and as justly as possible, but I do not think that any good is 
served by saying that there are no differences and that you have a com- 

plete identity of interest between the parties. If we had a complete 
identity of interest, it would be very simple. Our troubles come from 
the fact that we do not have a complete identity of interest. 

Senator Gotpwarer. I certainly did not mean to infer that they 
were complete, but I think they are far more complete than a lot of 
members of this committee realize. 

Senator Dovenas. If you refer to me, let me say that I fully be- 
lieve that the area of common interest between the employees and em- 
ployers is very large and that we should seek to increase it, if you 
refer to me. 

Senator GoLpwaTeR. We agree on that. 

Senator Purrett. I might say a little facetiously that one way to 
reduce the number of stockholders is to have them come down here 
and take administrative jobs. 

The CuatrMan. I was out for a minute when this last discussion 
began. I want to make it clear that I am entirely in accord with Mr. 
(roldwater’s position that the areas of agreement between manage 
ment and labor are much wider than the public generally assumes. I 
do not thoroughly agree with Senator Douglas when he says that 
there are real differences over w ages. It is to the advantage of any 
company to pay adequate wages ‘and it is to the advantage of any 
company to have the consuming power that comes from the wages 
that can be paid, and it is of advantage to any company, in my judg- 
ment, to have the workers happy in their jobs so that they are working 
with an not against management. 

If those are not common interests, I do not know what common in 
terests are. I have been working since I have had this chairmanship 
to try to work out the areas of common interest first before we go into 
the matters of disagreement. The areas of common interest between 
management and labor should be stressed and emphasized, if we are 
going to have a sound economy and if we are going to have the produc- 
tion necessary to meet the demands of the present world situation. 

Senator Arken. We can say, Mr. Chairman, that labor and manage- 
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ment are complementary to each other, spelled with an “e.” ——. 
tunately, they are not complimentary to each other, spelled with an “ 

The CHamman. That is a good point made by the Senator vet 
Vermont. 

Will you continue / 

Mr. Kuzevu. Our seventh recommendation reads as follows: “Ef- 
fectively outlaw mass picketing, violence, intimidation, and similar 
terroristic devices in labor disputes.” We submit that the right to 
strike has been so greatly abused by some unions that the public and 
the individual worker must be afforded protection beyond that which 
local law-enforcing agencies are capable of affording. The means 
of granting such protection will in no way affect those unions which 
continue to conduct their strikes in a lawful and peaceable manner. 

As a step toward accomplishing that end we recommend that the 
protection of law be removed from any “concerted activities” which 
are not carried on ina lawful and peaceable manner; that mass picket- 
ing, violence, intimidation, and similar terroristic devices in labor 
disputes be designated as unfair labor practices; that employees who 
engage or participate in such practices be deprived of their status 
as employees; that the National Labor Relations Board be required 
to seek injunctive relief in the Federal courts whenever it has reason- 
able cause to believe that such practices have occurred and will con- 
tinue to occur unless enjoined; and that labor organizations engaging 
in such practices to the injury or damage of the person or property 
of others be subject to actions at law for damages in the Federal courts. 

Specifically, we recommend amendments to the National Labor Re- 
lations Act as set forth on pages 51 and 52 of our written statement. 

The CuatrMan. I might comment here that in our hearings a few 
years ago on the Taft-Hartley Act, this question, of course, was dis- 
cussed at great length, including the whole basic issue of whether 
there should be a Federal law or whether these matters should be 
handled by State and local law-enforcement agencies. You are going 
pretty far to bring your Federal enforcement agencies into the States 
under these conditions, unless they are clear-cut nationwide affairs. 
I think the decision was that we ought to leave it as far as possible 
to State jurisdiction. 

Mr. Kircuen. Senator, if I may comment on that, we have elab- 
orated on this subject in our statement. We have cut down consider- 
ably our oral presentation. It seems to me that more and more with 
certain unions—and this applies only to a certain number of unions— 
when they use this devise of mass picketing and violence, one of their 
primary objectives is to saturate the local law-enforcement agencies. 
They get the situation in such a condition that nobody can stop them 
from terrorism. 

The theory of the Wagner Act and the theory of the Taft-Hartley 
Act, that is, not only the theory but the basis for it, is the commerce 
clause. Congress felt that it was appropriate to use the commerce 
clause to try to prevent the disruption to commerce resulting from 
labor disputes. 

We feel that certainly mass picketing and violence which result in 
curtailing production are just as much of interest to Congress as peace- 
ful strikes, as to which they have legislated. 

It certainly is true that there is even a greater distinction, because 
mass picketing and violence often results in the destruction of the 
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instrumentality which produces the commerce. If the Federal Govern- 
ment is going to go as far as it has, then we feel it should go the whole 
way to protect the public and commerce against this particular evil. 

The CuatrMAN. There are a great many who agree with that, of 
course. 

Senator DoveLas. Let me say, first, that I do not believe in mass 
picketing; that I regard the streets as the property belonging to the 
anaemia as a whole, which everyone has the right to travel, ‘and 
that they should not be closed off by private parties, which is the 
essence of mass picketing. 

Of course, I do not believe in violence practiced by either side. But 
I am struck by the fact that on these matters you say they should be 
brought under the regulatory power of the Federal Government be- 
cause of the commerce clause. Yet, on the question of the union shop, 
where the present Federal law permits the union shop—and I think 
some 10 or 13 States prohibit union shops—most people who think 
as you do say that the State law should be supreme; that is, you deny 
the supremacy of the commerce clause on the question of the union 
shop, and would relegate those matters to the States where the State 
laws are more severe on labor or more adverse to labor, and yet assert 
the power of the Federal Government for the policing of the streets 
and really the policing of strikes. Is there not an inconsistency in 
your position there? I do not want to phrase a question-segging 
term, but is it not a question of “heads we win and tails the union 
loses” ¢ 

Mr. Kirenen. I think you will find there is no inconsistency in our 
position. As far as compulsory unionism is concerned, we feel the 
time has come that all forms of compulsory unionism should be 
abolished to protect the individual’s right to work. 

Senator Doveras. Then you would abolish it by Federal statute, 
not by State statute / 

Mr. Krrcnen. You can do it either way. 

Senator Dougtas. Suppose we do not abolish it by Federal statute. 
As a matter of fact, the general rules on the union shop have been 
loosened since the Taft-Hartley law was passed. As you know, Sen- 
ator Taft himself, with Senator Humphrey, sponsored a further 
amendment which would have facilitated the union shop for building- 
trades unions. 

Yet there are, I think, 18 States which outlaw the union shop as 
such, and most employers’ groups are coming in and urging that the 
State laws should be supreme on these matters where there is a con- 
flict of legislation. 

Mr. Krrcne.. There would be no conflict if the present section of 
the law eliminated the provision of the antidiscrimination clause. 

Senator Doveras. If you take the position that the Taft-Hartley 
law should be amended so as to outlaw the union shop under all condi- 
tions, you are consistent, I agree. I think you are wrong, but you 
are consistent. A good many people are urging that we should have 
Federal control of the conduct of strikes, such as matters of mass 
picketing and violence, but State control on the union shop. 

Mr. Krrenen. We are not taking that position. On mass picketing 
and violence, we see no reason why the Congress, which takes care 
of these other things which tend to disrupt commerce, should not also 
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provide machinery whereby the Federal Government could get at 
these more violent things, but at the same time put language in the 
law to indicate that they are not trying to preempt the field ‘and that 
the State laws and police control are also operating. I see no reason 
why there should be any conflict. 

Senator Doueias. You would then have double jurisdiction. 

Mr. Kircueit. Where you have this supersaturation of local law 
enforcement, then I see no reason why the Federal Government 
should not step in, so long as it continues to operate in this field. 

Senator Doveias. Of course, in times past, in Colorado and in 
your own State, and not so many miles away from Douglas, there 
were complaints that local law-enforcing agencies were controlled by 
the employers and that in time of strike the weight of the law was 
thrown against the unions. It depends pretty largely on the local 
balance of political power. 

Mr. Kircner. We have set forth in our statement two specific 
examples in the States neighboring Mr. Kuzell’s and my own. I 
believe we can give you the details on those. 

Senator Doveias. Of course, there are localities where the em- 
ployer does not control the police forces. There are also localities 
where the employer has controlled the police force and still does. 

One of the difficult problems is to get justice and equity in these 
economic struggles where a community splits down the center. It is 
one of the most difficult things one can imagine. 

Mr. Kircuet. No matter who controls the police force, nobody 
should condone mass picketing or violence. 

Senator Dovetas. That is correct. I want to make this clear. I 
quite agree on that point. 

Mr. Krrener. To me, there is no difference between seizure from 
within, which is the sitdown strike, and seizure from without, which 
is mass picketing. 

Senator Dove.as. I want to say I think mass picketing is imprope1 
I want to make that perfectly clear. 

The CuarrMan. Will you continue, Mr. Kuzell. 

Mr. Kuzeri. The Taft-Hartley Act placed in the National Labor 
Relations Act, for the first time, the requirement that opinions of the 
National Labor Relations Board as to the existence of unfair labor 
practices must be based “upon the preponderance of the testimony.” 
As its eighth recommendation to the Congress, the American Mining 
Congress recommends the enactment of further legislation to make 
that requirement fully effective. 

The preponderance rule will continue to be meaningless until the 
Board is composed of reasonable men willing to decided cases upon 
a sound judicial basis. We recommend, therefore, in order to make 
more effective the preponderance of the evidence rule, that the present 
National Labor Relations Board be abolished and that a new Board 
be created to consist of 7 members, not more than 4 of whom shall be 
members of the same major political party. The latter requirement 
would minimize the effect of partisan attitudes. 

Tending to confirm our assertion under the previous point that the 
NLRB, as presently constituted, is not a body of persons sufficiently 
unbiased to qualify as reasonable men, there are certain decisions of 
that Board since the enactment of the Taft-Hartley Act which have 
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gone a long way to upset the stability of labor agreements which that 
law was intended to provide. They have threatened to create an obli- 
gation to bargain and the right to strike during the period or duration 
of a contract, matters which most people believe to have been settled by 
section 8 (d) of the National Labor Relations Act, asamended. Hence 
this ninth point in our program, the recommendation that legislation 
be enacted to restore stability to labor agreements. 

It cannot be denied that one of the greatest deterrents to labor dis- 
putes, and resulting disruption of commerce, is the existence of labor 
agreements which, having been achieved through free discussion and 
collective bargaining, provide a modus vivendi for some reasonable 
period of time. 
~ The labor agreement stabilizes relations in many ways. By estab- 
lishing rates of pay, hours, overtime premium, shift differentials, 
holiday pay, vacation pay, and similar economic benefits for a definite 
period of time, it assures the employer of relatively fixed labor costs 
and thee mployees of a definite wage so long as there is work to be done. 
lhe provisions which govern seniority, discipline, the settlement of 
grievances, and the like, afford the continuity of day-to-day conduct 
which is necessary to a relationship within which management and 
labor can live together and accomplish their respective tasks. In addi- 
tion to the contract provisions themselves, the actual negotiations of 
an agreement to exist for a spec ified period tend to focus the dis- 
cussion of major subjects in the initial and contract renewal negotia- 
tions, thus eliminating major controversies during the contract period, 
and enabling the parties to prepare for the kind of orderly and 
thorough discussion which best promotes peaceful settlements. 

These all seem to be fundamentals of labor-management relations 
on which all reasonable persons could agree, but not the NLRB. The 
Board held under the Wagner Act that the obligation to bargain was 
a continuing one, regardless of the existence of a comprehensive labor 
agreement. Apparently the attainment of the objective of stable 
relations through fixed-term collective agreements failed under the 
Wagner Act, and continues to fail under Taft-Hartley, because of the 
Board’s inability or unwillingness, regardless of what Congress may 
say, to accept these fundamental concepts. 

Congress tried to straighten the Board out when it wrote section 8 
(d) of the present law. It said: 
the duties (to bargain collectively) so imposed shall not be construed as re- 
quiring either party to discuss or agree to any modification of the terms and 
conditions contained in a contract for a fixed period, if such modification is to 
become effective before such terms and conditions can be reopened under the 
provisions of the contract. 

In discussing this particular provision, Senator Taft said: 

It merely provides that either party to a contract may refuse to change its 
terms or discuss such a change to take effect during the life thereof without 
being guilty of an unfair labor practice. Parties may meet and discuss the 
meaning of the terms of their contract and may agree to modification or change 
of circumstances, but it is not mandatory that they do so. 

Notwithstanding the language of the law and this explanation by 
one of its authors, the Board held in the Allied Mills case, where there 
was a comprehensive labor agreement for a fixed term, that the em- 
ployer was continuously obligated to bargain on any matter which 
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was not covered by the agreement. This principle was later reiterated 
in the Tidewater Oil case. 

In 1951 in the Jacobs case, the Board made a slight deviation from 
the principle when it ruled that, if a matter were discussed during the 
course of the negotiations which gave rise to the fixed-period agree- 
ment, tae employer is relieved of the continuing obligation to bargain 
on that matter, even though it was not finally embodied in the agree- 
ment. ‘Two members of the Board dissented vigorously against this 
“liberalization” of the Allied Mills principle. At any rate, the 
Jacobs case accomplished one thing. It caused the Board, unwit- 
tingly perhaps, to declare the rationale of its Allied Mills doctrine, 
and thereby to disclose the difference between its approach and the 
approach of Congress to the matter of labor-contract stability. 

We believe that Congress also intended, by the language it used 
in section 8 (d), to prohibit strikes over proposals to modify the pro- 
visions of a fixed-period labor contract until the expiration of the 
60-day notice, or until the expiration date or anniversary of such con- 
tract, “whichever occurs later.” In fact, that is precisely what Con- 
cress said. Nevertheless, the Board, in the United Packinghouse case, 
ruled that if the 60-day notice is given more than 60 days before the 
expiration date of the contract, the words “whichever occurs later” 
have no significance. It reached this conclusion in the face of the 
legislative history to the contrary which it actually recited in its 
decision. 

it is high time that this sort of quasi-judicial legislation was 
brought toa halt. Apparently it can only be done by spelling out in 
language, which even unreasonable men cannot distort, precisely what 
the Congress means. 

We submit that equality at the bargaining table and experience in 
collective bargaining have long since reached the point where em- 
ployers, employees, and the public alike are now entitled to the indus- 
trial peace which will result from prohibiting strikes for the duration 
of collective-bargaining agreements. We submit that where a labor 
agreement for a fixed period covers the basic matters of wages and 
hours of employment and provides a procedure for the final and 
binding dispositi on of disputes as to its interpretation and applica 
tion, there is no longer any reason why a no-strike obligation should 
not be legally implied. 

In order to restore stability to labor agreements, we recommend the 
specific amendments set forth on pages 60 to 62 of our written state- 
ment. 

In further interest of saving time, we shall omit discussion of the 
10th recommendation, which concerns the Department of Labor. 

In conclusion, we would like to make a few brief observations. It 
will be said, no doubt, that the views of the American Mining Con- 
gress, as expressed by us, are too extreme, too militant. It will be 
said that they are the views of superreactionaries or of union busters. 
We deny these statements. The American Mining Congress recognizes 
the need in our modern industrial system for strong, democratic labor 
unions. It recognizes the need for the preservation and implementa- 
tion of the right of workers to strike under lawful circumstances and 
for lawful objectives. The industry recognizes, however, its funda- 
mental obligation to the Nation—the obligation to attain maximum 
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production with maximum efficiency. It is our sincere belief that 
the defects in the present laws, which we have just discussed, are 
serious obstacles to the fulfillment of that obligation. The tremendous 
power placed in the hands of the labor bosses, coupled with govern- 
mental partisanship and governmental interference, can, unless curbed, 
sap the productive strength of American industry. As we see it, 
therefore, our duty is to press \ igorously for the elimination of these 
abuses and to be militant in the face of militancy. If we and other 
spokesmen and representatives of a free Nation fail to carry out that 
duty, control of our national economy will pass, by default, to the 
labor bosses. When that happens, free enterprise, along with free 
unions, W ill pass into the limbo. 

We greatly appreciate this opportunity to appear before you and 
the courteous consideration of our presentation. We hope that what 
we have said will be given the same attention and weight that has 
been affored to our previous presentations, particularly those in 1947. 

The Cuatrman. I am going to request my colleagues to ask any 
questions they may have. I assume you are prepared to answer any 
questions. I have one or two myself with which I will start off. 
Obyv iously, you are not recommending the abolition of trade union- 
ism, but I am not quite clear as to how far you would go with this. 
You are not in favor of industrywide unions. You are in favor of 
craft unions, apparently, and you want to break down bargaining to 
the local level. Is that correct ¢ 

Mr. Kuzetx. That is correct, Mr. Chairman. 

The CuarrmMan. Then you suggest that we repeal the union-shop 
provisions in the Taft-Hartley Act, leaving in the prohibitions against 
closed shop. 

Mr. Kuzetnt. We would favor the abolition of all forms of com- 
pulsory unionism. That is particularly important as long as we have 
the industrial type of union and the awarding of exclusive bargaining 
rights to such unions in industrial-type bargaining units. 

That accelerates the growth of these union empires, and the Taft- 
Hartley law has done nothing whatsoever to retard that growth. 

The CHamman. Would you favor the decentralized craft type 
of union, and permit elections under the Taft-Hartley law to choose 
the person to bargain collectively for the members of such a union ? 

Mr. Kuzet.. For the people that such union represents, whether 
they are members or not, in bargaining units chosen according to the 
arts and skills of the workers. 

The CuatrMan. In that case, where some workers are not members 
of the union which does the bargaining, would you feel it was proper 
for there to be some sort of arrangement for the nonmembers to share 
the expense of carrying on that bargaining? In other words, the 
argument that comes to us is that objection is made to the freeriders, 
the nonmembers of the union. 

Let me put it this way: Is it fair for a man to be in an industry 
where he is getting the benefit of the bargaining that is being done in 
his behalf through the collective-bargaining process—is it fair for him 
to participate in the benefits of that without being a part of the group 
that is obtaining those benefits or paying his share of the expenses ? 

Mr. Kircnet. May I answer that, Senator? 

The Cuarrman. Yes. I am trying to explore here the argument for 
abolishing either the union shop or the closed shop. I am troubled 
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when they argue that a fellow does not belong to the union but wants 
to get the benefits of bargaining. 

Mr. Kircuev. Mr. Shroyer this morning mentioned his opinion that 
the principal argument for the union-shop provision of the Taft- 
Hartley Act was to take care of the so-called free rider. 

The Cnamman. That is one of the reasons we had. 

Mr. Krrenen. The individual that you are talking about, who is a 
member of the bargaining unit, and who receives the benefits of union 
representation, but makes no contribution toward that effort—we feel 
that there is no validity to that free-rider argument. It comes down 
almost to the same thing as the matter of compulsory unionism itself. 
I do not think that many people, for instance, even though they ad 
mitted that chambers of commerce do fine things for local communi- 
ties, would tolerate an agreement between the chamber of commerce 
and the majority of the residents that no one could any longer reside 
in that community unless they paid dues to the chamber of commerce. 
That is just one example. 

Another example that comes to—— 

The CuatmrmMan. Pardon me, I do not think that is a parallel case 
at all. 

Mr. Krrcnet. Those residents are receiving the benefits of the 
efforts of the chamber of commerce, which is building up the com- 
munity, and making it a finer place in which to live. If you require 
them to contribute to the chamber of commerce, it is just exactly, I 
believe, the same as requiring a nonunion man to contribute to a rep- 
resentative that is doing something for him. 

Maybe a stronger example is this—— 

The Carman. Just a minute. I am thinking now that we have 
legalized the principle of collective bargaining, and that the workers 
in industry can choose representatives by their own action to do the 
bargaining for them. That is the collective process in that particular 
industry. It would seem that all those who benefit from it should 
participate in the cost. 

I am not speaking now of union membership. I am suggesting now 
either union membership or some kind of participation by contribu- 
tion. That would not be unreasonable. 

Mr. Kircner. That is the very point Iam making. That would be 
enforced contribution. This individual does accept the benefits, but 
he does not believe in the union. He has to accept the benefits because 
he is in the unit. 

I think the analogies I am attempting to make are proper. For 
example, the American Legion and other veterans’ organizations have 
done a great deal to bring about Federal pensions for veterans, dis- 
ability payments, hospital benefits. Certainly the American Legion 
would be the last organization in this country to tolerate any rule or 
requirement that anybody who accepted those benefits under the laws 
which they had been successful in obtaining the enactment of, had to 
pay tribute to the American Legion or any other organization. 

It is the same principle which is involved in this matter of com- 
pulsory unionism. If you make them join the union, I do not see 
any difference in that from making them pay, the suggestion is, usu- 
ally an amount equivalent to the dues, but they do not have to have 
the stigma, if that is what they feel it is, of being a union member. 
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But the same thing applies. It is compulsory association, compulsory 
contribution, which gives the minority henlaaie no rights. 

That is why we feel that this free-rider argument has no validity. 
s sounds awfully good, but it comes down to the same fundamental 

sue as that of compulsory unionism. 

The Cuarrman. On what theory, then, would you justify the or- 
ganization of the workers in any event ? 

Mr. Krreuet. I think we agree and everybody here agrees that col- 
lective bargaining and strong ‘democratic unions are an essential thing 
in our modern economy. 

The Cuatrrman. You want them all voluntary ? 

Mr. Kircue.. We want them voluntary, and we believe that unions 
that get out and really do a thorough job of representing the people 
whom they are authorized to represent, and who do it in a fair, demo- 
cratic way, are going to attract members; and that you are just going 
to get a resentment within the working force itself by forcing people 
into organizations that they do not yet feel they want to join. 

The Cuairrman. The strength of the union under your philosophy 
would be the effectiveness of its work for the people that it aims to 
represent. 

Mr. Krrcnet That is true, sir. 

The Cruatrman. If a fellow does not want to go along, there is no 
reason why they should feel compelled to go along. 

Mr. Kircnet. That is true. I feel the philosophy of trade unionism 
has advanced considerably over, say, 1935. The Federal Government, 
through the laws that it has passed and the administration of those 
laws, has built labor organizations into a tremendous industry in it- 
self. Weno longer have a situation where employers, generally speak- 
ing, say “I will not have anything to do with these unions.” They 
are here. They are here to stay, and they are good things. 

Why, when you have built that thing up, are you going to carry it 
further and force everybody to go into them if they do not want to? 

The Cuarrman. Under your philosophy, would you permit an em- 
ployer and the union to agree on a closed shop? You would not per- 
mit that. 

Mr. Kircnex. Certainly not. 

The CHarrman. Even if the employer wanted to? 

Mr. Krrenen. That is right. As we have pointed out, there are a 
lot of employers who do want it or think they want it. 

The Cuarrman. There are certain industries in which the appren- 
ticeship system is involved, as in the building trades, the printing 
trade, and so on, where they have developed the apprenticeship system 
and train their workers so when they go out they doa good job. They 
do not let just anyone go out on a job. 

Some defense can be made for that kind of training to prepare those 
workers when the job opportunity comes. 

Mr. Krrcenet. I do not think you need a closed shop to protect them. 

The Crarrman. I agree with you on that. I do not think you need 
a closed shop, but I am very sympathetic with the union that aims to 
train its people to do a first-class job so the union takes some pride in 
the mark of a man who is doing a first-class job. The thing has been 
abused, but there is a good deal to be said of the union idea of the 
workers getting together to do an effective job and to take pride in it. 
Mr. Kircnen. I think everyone would agree with that. 
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The Cuairman. Let me make sure I understand you. Your insist- 
ence is that people ought to want to join because of the merit nes that 
union and what it is accomplishing, and not because they are told 
by law they have to join or because they are told by agreement isebibedil 
the union leaders and the employer ths at they have to join ?¢ 

Mr. Krreven. That is right. 

The Cuarrman. You are advocating free Americanism. 

Mr. Kirenen. No element of compulsion. 

The CHairman. I am going to give my colleagues a chance to ask 
questions. 

Senator Purtell ¢ 

Senator Purretit. No questions. 

The CuarrMan. Senator Murray ¢ 

Senator Murray. You feel, then, that the labor unions have become 
Loo powerful, too strong in this count ry, and should be curtailed some ¢ 

Mr. Krrcner. To a certain extent; yes, sir. On compulsory union- 

sm, that does not necessarily follow. Under our recommendations 
with respect to industrywide bargaining, I think the combination of 
these large unions and large employer groups getting together has 
votten to the point now where, even though the unions want it and 
the employers want it, the Congress has got to begin to consider the 
publie and the consumer 

Senator Murray. When we had the Taft-Hartley Act up for con- 
sideration here, I remember a discussion going on before the committee 
to the effect that the Taft-Hartley Act would have the effect of weaken- 
ing the unions and therefore would be a great injury to the country. 

Do you think there is any legitimacy to that kind of argument? 

Mr. Krrene. I think the proof is in the fact that the Taft-Hartley 
Act has not weakened the unions. If I get your point, the Taft- 
Hartley Act has not done w hat some people say has hs appened. 

Senator Murray. From complaints you hear from the various 
unions, the Taft-Hartley Act has been very hard on the unions; for 
example, some unions have to spend large sums of money to defend in 
litigation that has developed. 

Mr. Krrenex. I think that is true, and I think history will show 
that a lot of employers spent a lot of money fighting the original anti- 
trust laws, and yet we all think they are good. 

Senator Murray. Before the Taft-Hartley Act was enacted, the 
country was getting along very well under the Wagner Labor Rela- 
tions Act, was it not? 

Mr. Kirener. That is an opinion, Senator. 

Senator Murray. Is it not a fact that as a result of the Wagner 
Labor Relations Act, the country witnessed a huge expansion of 
industry in this country and a high purchasing power in the hands 
of the people, which made the United States one of the strongest in- 
dustrial powers in the world ? 

Mr. Krrcnex. I would be the last to attribute that growth to the 
Wagner Act. 

Senator Murray. It arose from the fact that labor was enabled 
under the Wagner Labor Relations Act to get better wages, better 
working conditions; and it is a fact that while it was in operation, 
the country grew and prospered. 
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Mr. Kirenen. I cannot answer the question whether or not the 
country would have grown or prospered without the Wagner Act. I 
do not ‘think anybody can. 

Senator Murray. I remember hearing a discussion once about the 
Federal Deposit Insurance System. <A big banker in this country 
criticized it. I said to him, “As a result of that act, you do not heat 
about any bank failures any longer.” He said, “I don’t know whether 
you can attribute that to the act or the improved conditions of the 
country that brought about that result.” 

Your argument is comparable with his, it seems to me. 

Mr. Krrcenen. 1 think you could pick out almost any law that you 
happen to favor and say, “Look how the country has prospered under 
this law.” Nobody can directly attribute a general economic growth 
of this country to one particular law. 

Senator Murray. Prior to the Wagner Labor Relations Act, labor 
could not compel management to bargain with them for better wages 
and working conditions, could they ? 

Mr. Kircnen. That is right. 

Senator Murray. Therefore, prior to the Wagner Act, labor had 
to work at low wages, under very evil conditions in many sections of 
the country. And it was only after the Wagner Labor Relations Act 
that they began to bri ing about a change in those conditions. 

My understanding is that at the recent convention in Chicago, 
Eisenhower made the statement that we have arrived at the point in 
this country where the United States has become the greatest indus- 
trial power in the world. If it has gotten to that stage, it has gotten 
to it under the conditions that we have worked under, strong labor 
unions that were able to insist on good wages and good working con- 
ditions and these other things that have developed as a result of the 
influence of labor. 

Mr. Kircner. You wish to pick a particular law, and you take the 
Wagner Act. Somebody else could just as well say that under the 
Taft-Hartley Act that has been accomplished, too. 

I think probably that is just as sound. I would not argue against 
t, either way, under the Wagner Act or the Taft-Hartley Act. 

Senator Murray. These conditions all grew under the Wagner 
Labor Relations Act, and not under the Taft-Hartley Act. After the 
Taft-Hartley Act came into effect, we began to find very serious con- 
troversies in the country, and disturbed relations between organized 
labor and management. 

Mr. Krrcnet. I believe not due to the Taft-Hartley Act, Sir, but to 
the tremendous growth of unbridled power of the unions which grew 

up under the Wagner Act. 

Senator Murray. You say that you think the present National 
Labor Relations Board should be abolished, and that a new Board 
should be set up in its place which would give effect to the rule of 
preponderance of evidence. Is that your idea? 

Mr. Krrenex. That is right. 

Senator Murray. What do you mean by the “preponderance of 
evidence”? Where have they refused to abide by the rule of pre 
ponderance of evidence? 

Mr. Krrenew. I think if anybody analyzes the decisions of the 
Board and tries to apply, as reasonable men would, the so-called 
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preponderance of the evidence rule, they would find the present 
National Labor Relations Board falling far short of the mark. Of 
course, that is a matter of opinion. But being active in this field 
myself, and reading the decisions of the Board as they come out, I 
cannot help but feel that the present membership is biased and that 
the preponderance of the evidence rule requires such a slight degree 


of persuasion that if they are biased, they can bring about almost 


any decision they want on the facts. 

Senator Murray. You can say that with reference to any court or 
any tribunal in the country. 

Mr. Krrene.. There are other rules of evidence that could be ap- 
plied, such as substantial evidence, or clear and convincing proof, 
and other things that we have in other laws. We are not recom- 
mending that the preponderance of evidence rule be changed; but we 
do think that because the subject of labor-management relations is one 
on which everybody seems to be a little bit on one side or the other, 
something should be done to take care of the natural partisan atti- 
tudes that develop. That could be done best by making this a bipar- 
tisan board. 

Senator Murray. When you say “bipartisan board,” how would 
that be set up? Would that not have to be set up the same as the 
present board is set up? 

Mr. Krrene.. That is right; yes. 

Senator Murray. Except that it would have different members on 
it, in whom you would have more confidence, is that it? 

Mr. Krrcue.. The same members might be reappointed. We have 
suggested here that not more than four members be members of the 
same major political party. 

Senator Murray. That would give you 4 Republicans and 3 Demo- 
erats. 

Mr. Kircue.. It probably would at the present time; yes. 

Senator Murray. That is all. 

Senator Go_tpwarter. I have several questions I would like to ask 
Mr. Kitchel. 

I have introduced another bill, a very small one of one sentence, 
S. 1161, that intends to protect States that have enacted legis- 
lation to control picketing and prevent certain types of strikes and 
picketing. Do you hink that the Federal Government has preempted 
the field so as to render inoperative the State laws that govern second- 
ary boycotts and picketing ? 

Just for the record, I might say that Arizona is one of the 13 
States that have these laws. The secondary boycott ban was passed 
in the last election in 1952, and the right-to-work bill was passed, 
as I recall, in 1946, by an overwhelming majority, and have since 
been sustained on the books despite two very, very strong attempts to 
remove them. I think it speaks pretty well the feeling of union 
membership as a whole. 

The Carman. Senator Goldwater, does Arizona ban all second- 
ary boycotts? 

Senator Gotpwater. Yes, under the new law. 

The CuarrMan. Does it define what they are? 

Senator Gotpwarerr. Yes. It is a very simple law. If you are 
interested in that law, I believe Mr. Kitchel could explain it to you 
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much better than I could. I was merely out pushing it. I did not 
write it. 

Would you answer that question that I asked you? 

Mr. Krrcuex. Your question, Senator, was whether or not J thought 
the Federal Government had so preempted the field that the State 
laws, such as the ones we now have in Arizona governing secondary 
boyeotts and picketing, would be rendered inoperative. Was that 
your question ¢ 
' Senator Gotpwarer. Yes. 

Mr. Krrenen. It is my opinion that that will very likely be the 
decision of the United States Supreme Court when these various State 
laws get up there. They have not passed on the point directly, but 
since the enactment of the Taft-H: irtley law with the secondary boy- 
cott provisions, and certain provisions that have to do with strikes, 
in view of decisions that the Supreme Court rendered involving 
Michigan and Wisconsin cases, I think it is almost inevitable that 
unless Congress manifests an intention not to deny the States the right 
to legislate in that field, the Court will hold that these State laws are 
inoperative. 

Therefore, I think that your bill—and there is a similar one in the 
House, I understand—is a very salutary proposal from the standpoint 
of those States which wish to exercise their normal police powers 
on these subjects. 

Senator Gotpwater. Paragraph (b) of section 14, I believe, al- 
ready does that for the States that have right-to-work legislation. 

Mr. Krrenen. That is true. 

Senator Gotpwater. There is one other question that I wanted to 
ask you. You covered very thoroughly this morning this matter of 
ndustrywide bargaining, and because the question came up, particu- 
larly since the chairman has asked the question, before you leave 
I would like to ask you if it is possible to prohibit industrywide bar- 
gaining by amending the present law, without restricting the em- 
ployees in their right to bargain through representatives of their 
own choosing ¢ 

Mr. Krrcne. I take it, Senator Goldwater, that is what Senator 
Ives had in mind when he said you just cannot do this thing under 
the National Labor Relations Act; that it is all right to consider it 
under the antitrust laws, but if you do it under the National Labor 
Relations Act, then you are denying employees complete freedom of 
their right to select their representatives. I think that was his 
point. 

The answer to your question is that you cannot do it without placing 
some restrictions on the employees’ right to choose their representa- 
tives, but the law already does that. The law provides that the Na- 
tional Labor Relations Board shall determine in every instance just 
what it believes is the appropriate bargaining unit, and if a group of 
employees acting through a union come in and on" greg the Board for 
certification as the bargaining representative of a unit which the 
Labor Board deems to be inappropriate, they will be aanied that right. 
So we already have that in the law. 

The point we are making with respect to industrywide bargaining, 
the scope of bargaining units, is that the time has come when you not 
only must curt: Lil the ‘employer’ s right to band together with other 
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employers and create these industrywide situations, but you also are 
going to have to curtail the rights of unions and employees who also 
like that, because it has gotten to the point now where the public is the 
one that is suffering, and both sides to the controversy must be curbed. 

Senator Gotpwarer. Thank you very much. 

This next one is nota question. I merely wanted to comment briefly 
on Senator Murray’s suggestion that the Wagner Labor Act was a 
contributing factor to our prosperity from the end of the 1929 depres- 
sion through the 1937-38 depression, and on up to the present time. 

I would like to make this comment, and I think that it is substan- 
tially true: That there was more real growth, if you are going to base 
srowth on the dollar, between 1909 and 1929 than there has been 
between 1930 and 1950, in relation to what the dollar will buy. 
Population is something that we overlook in these economic factors. 
The population is up in this country over 30 percent since 1929, and 
it just takes more food and it takes more shoes and coats and dresses— 
I mention those because that is my business—it takes more of those 
things to clothe and feed nearly 160 aL people. 

I just want to go on record as being against any credit being given 
any law or combination of laws or any party or combination of parties 
taking credit for what our free-enterprise system has accomplished 
in this country. I might say it has accomplished it in spite of laws 
and parties. 

Senator Nee.y. Senator, would your observation also apply to dis- 
credit for a panic such as occurred during the Hoover administration / 

Senator Gotpwarer. If you would like to attribute the same to those 
which occurred during the Democratic regime, I would go right along 
with you. 

Senator Neevy. I am very much in favor of crediting the party in 
ower with all its beneficial achievements and also holding it responsi- 

le for its failures and its disservice to the people regardless of politics. 

If there is no objection, Mr. Chairman, I shall now interrogate 
the witness. 

Mr. Kitchel, are you a member of the Arizona State bar ? 

Mr. Krrcenen, Yes, I am. 

Senator Nreery. Is it what is commonly called the integrated bar; 
an agency to which you, as an attorney, are compelled to ‘belong and 
to pay dues before you can practice in any court of record in the 
State ? 

Mr. Krrenev. I do not know whether you are compelled to belong 
to the bar association, but we have to be licensed to practice by a 
board of bar examiners; yes. 

Senator Nee.y. Of course, that is true in every State in the Union. 
But do you not also have the bar association which I have identified 
and which compels every lawyer in Arizona to join it and pay 
dues to it as a condition precedent to the exercise of his right to con- 
tinue to practice his profession, although he may have been a distin- 
guished, praiseworthy practitioner in the highest courts of your 
State for : quarter of a century before the lawye ers’ integrated closed 
shop law was placed upon your statute book ? 

Mr. Krrenen. I cannot answer that. I know what you mean, but 
I am not sure that that is the law. 

Senator Nee.y. You doubtless know that many States do have this 
law? 
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Mr. Kirenet. Yes. 

Senator Neery. Mr. Kitchel, the Arizona Code before me shows 
that your State is unfortunately one of those that has this airtight, 
closed shop, compulsory dues-paying lawyers’ union. Your statute 
seems to be identical, in substance, with the provisions of the so-called 
integrated bar bill which was passed by the Legislature of West Vir- 
ginia while I was the Governor of that State. I promptly vetoed 
the bill because it was designed to produce many intolerable conse- 
quences, including that of disbarring every lawyer in the State who 
failed to become a dues-paying member of the organization which the 
bill. if enacted, would have created. To my regret. what I vetoed was 
eventually made a part of the law of West Virginia, and under its 
operation I have for many years been compelled to pay dues to this 
itterly superfluous association in order to preserve my privilege 
of practicing my profession, which had been unconditionally granted 
me by the State more than 30 years before the expression “lawyers’ 

closed shop” had been heard in West Virginia. 

Senator Doveias. Does that law compel or require the payment of 


/ 
dues ¢ 


Senator Nrery. It certainly does, and any lawyer who refused to 
“stand and deliver” is immediately robbed of his right to earn a 
living by practicing his profession in West Virginia. 

Senator Purretn. May I ask Senator Neely a question / 

The fact that you vetoed the bill indicated that you were in disagree 

nent with the principle, is that correct ¢ 

Senator NeeLy. Senator, that is a hundred percent correct. Let me 
corroborate that assurance with the following quotation from my 


vat a0 
eto message. 


In my opinion, this measure is undemocratic, un-American, unsound, and un 
ust. It would, if enacted, subject more than 700 West Virginia lawyers to the 
yranny of taxation without representation—to escape which our forefathers 

iged and won the Revolutionary War. 

If the bill should become a law, it would, sooner or later, be invoked as a 
recedent for the enactment of legislation designed to compel the people to join 
hurches, labor organizations, fraternal orders, and other associations, and pay 
ues for memberships which many of them might consider detrimental to their 
economic, social, or spiritual welfare. 

Logically, the next step would be for the legislature, agreeably with the 
jleasure, prejudice, or hatred of a majority of its members, to specify which 
churches, which labor organizations, and which fraternities the people should 
oin and to which of these they should contribute. Further than this it would 
e difficult for nazism itself to go. 

Iam unalterably opposed to the governmental usurpation of the liberty of the 
people of any profession, calling, class, color, or creed. Therefore, with genuine 
pleasure, I veto the bill. 

Mr. Chairman, in my opinion, the members of the legal profession 
are the only ones for whom no justification for a closed shop could be 
demonstrated, or at least persuasively argued. A lawyer’s training 
and experience preeminently qualify him to defend and preserve all 
his rights, privileges, and immunities against all comers in every walk 
of life. A competent lawyer has no more need of a closed shop than 
2 wagon has for a fifth wheel. 

Mr. Krrene.. If I may answer that comment, Senator, I think the 
laws dealing with the practice of the legal profession and the medical 
profession are perfectly legitimate subjects for the exercise of the po- 
lice powers of the State to protect the public from the type of lawyer 
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who does not want to submit to any judgme nt of his peers as to his 
qualifications to go out and hold himself out as a professional expert 
with proper experience and training. I see no relationship between 
that and the problem that we are discussing. 

Senator Nrery. I vigorously dissent to your charge or insinuation 
that lawyers and doctors are so lawless or unethical that they, above 
all others, require to be generally restrained by the police power of the 
State exerted through the instrumentality of a closed shop. And if 
you cannot see any relationship between the compulsory closed shop 
for lawyers, which you apparently approve, and the closed shop for 
toiling men and women, which you disapprove, I seriously fear that 
you are suffering from defective eyesight. To my mind, the incon 
sistency ofa lawyer’s approving a closed union shop for his profession 
while condemning a union shop for labor surpasseth all understanding. 

Mr. Krrever. At least, Senator, we still have the right to choose 
between joining the Lawyers’ Guild or the American Bar Association. 

Senator Nreety. That is true. Happily, there is no stupidly enacted 
law that compels us to join either the one or the other. 

Mr. Kirene. Myla is right. 

Senator Neety. But both Arizona and West Virginia have statutes 
th: it compel thei r lawyers to join closed-shop unions and pay closed 
shop dues in Sead r to obtain the privilege of earning their living by 
practicing their chosen profession. 

Mr. Krrenen. I still think the fundamental difference is the exercise 
of the State police power as distinet from the Federal Government’s 
vetting into this type of field. 

Senator Neety. Why do you think that the Government should “get 
into” the closed-shop field for lawyers and should not “get into” it for 
those who work with their hands? If the Government empowers a few 
officials of a bar association to compel lawyers to join a certain closed- 
shop union, how can that Government consistently refuse to vest sim- 
ilar power in duly recognized union labor leaders in similar matters 
pertaining to those who earn their living by manual labor ? 

Mr. Krrenen. It depends on who is running the business nowadays. 

Senator Nee.y. If we have sunk to the low level on which the en- 
actment of laws and the administration of justice depend upon the 
business status, the color, or the creed of the governed, then the long- 
cherished theory that all men are created equal and that they are 
equally endowed with the right to life, liberty, and the pursuit of 
happiness has become “As” useless “as a pi \inted ship upon a painted 
ocean. 

What difference in principle is there between the application of 
a closed-shop law to attorneys who work with tongue and pen and 
the vast army of men and women who work with their hands? 

Mr. Krrenev. I think there is all the difference in the world 
protecting the public. 

Senator Nrery. You presumably do not think that it would serve 
any public purpose for an official of a union that was operating a 
gaseous coal mine in West Virginia or Illinois, or a dangerous explo- 
sive factory in Pennsylvania to refuse to permit an uninformed or 
notoriously careless person to work in the lnawes mine or factory 
until he had been taught how to protect himself and his fellow work- 
men against every known peril to life, limb, and property ! 
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Mr. Krrenen. You are overlooking the fact that management and 
employers have some interest in running their business property. 

Senator Neery. I am certainly not overlooking that fact or the 
other highly important fact that the workers have a most intense 
nterest in preserving their lives. 

Mr. Krrcnexn. That is right. 

Senator Nrety. I still contend that anyone who knows the differ- 
ence between a hawk and a handsaw should know that the closed-shop 
principle for lawyers is as closely related to the closed-shop principles 
for labor as the Siamese twins were related to each other. 

Mr. Krrenen. I take it, then, by your condemnation of the inte- 
grated State bar and the reason for it, you also are opposed to all 
forms of compulsory unionism, is that correct ¢ 

Senator Nrrety. That is completely incorrect. I am unalterably 
opposed to the closed shop for lawyers because it should be as clear 
as crystal to anyone who knows his ABC’s that no lawyer needs the 

yrotection of a closed shop. Iam not opposed to it for labor becaus» 

millions of toilers do need it in order to protect themselves against 
such abominations as the 12-hour day and 7-day week in steel mills 
which the American Iron and Steel Institute solemnly reported in 
1922 could not be feasibly eliminated. 

You, Mr. Kitchel, have typically shown that no lawyer needs closec- 
shop protection. You have demonstrated the fact that you are quite 
capable of protecting yourself. [Laughter] 

Mr. Krrenen. But, sir, the public needs protection against me, but 
not against the man who is just going to work in a nonprofession 1) 
capacity. 

Senator Nrety. Please let me protest that you are not a greater 
menace to the public or to the life or property of the Nation than a 
reckless laboring man would be if he walked into a dangerous, gaseous 
coal mine with a lighted match in his hand. There is no reason why 
closed-shop protection should be provided a lawyer of your manifest 
ability. 

Mr. Krrcnen. Thank you. 

Senator Doveas. I have a few questions, Mr. Kuzell. Do you feel 
that you can go on? 

Mr. Kuzeni. As I have stated, I have to bargain with 57 different 
labor unions. They speak all kinds of language and some of it is 
not very complimentary, spelled with an “i” instead of an “e” and 
sometimes we talk all night. So I am accustomed to long sessions. 

Senator Doveras. I did not want to trespass on your energy. 

Mr. Kuzeii. Go ahead. 

Senator Dovaeias. May I ask some questions on industrywide bar- 
gaining to see what your position is. I take it you are opposed to one 
agreement applying to an industry as a whole signed with an em- 
ployer’s association or group of companies for that industry. 

Mr. Kuzeti. That is correct. . 

Senator Doveras. And you are opposed to regional agreements. 

Mr. Kuzeixi. That is correct. 

Senator Doucias. Would you have the agreement for an individual 
company applying to all the plants of an individual company ? 

Mr. Kuzety. Only if they run in the same geographical or labor 
market setup, but not if the plants are scattered, one in Montana, 
another, a mining plant, in Arizona. 
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Senator Doveias. You would say in that case the unit of bargaining 
should be the plant, not the company ¢ 

Mr. Kuzevu. That is correct. 

Senator Dovucias. Suppose the union presented identical contracts 
to all the plants of a given company and to various employers, would 
you say that that should be allowed? 

Mr. Kuzrtzu. Would you mind repeating that? 

Senator DovuG.Las. Sup pose you have the union, as is the case in 
the steel industry, if I am informed correctly, presenting an identical 
contract to various employers, the bargaining being on a company basis 
or on a plant basis but the contract being ide ntical. Would you say 
that that was industrywide bargaining or is that plant bargaining? 

Mr. Kuzey. It is plantwide if it is done on separate occasions 
If the union is acting as counsel for the No. 1 local and also for No. 2 
local in some other locality, there is no reason why the same counsel 
should not be given to both locals from the international union. 

Senator Dovetas. That leads to a second point IT make. Would 
you permit, if you were able to wr ite the law. one set of representa- 
tives for labor in the different plants or would you say that the local 
representatives of labor in ath plant alone can represent the union 
in that plant ? 

Mr. Kuzetx. I would say the local representatives, but with the 
advice of the international such as it might be available to give them. 

Senator Doveias. You would permit full advice. You would not 
limit them in the advice that they could get ? 

Mr. Kuzewu. No, sir. 

Senator Doveras. I think that is what Senator Ives had in mind 
when he said that you could ostensibly forbid industrywide bargain- 
ing throught the front door, but that it could come back through the 
back door in the form of identical contracts which might be presented. 
I was trying to see whether you would object to the identical contracts. 
I take it you do not. 

Mr. Kuzeuu. I would object to them if the circumstances, geo- 
graphical, labor market, and other such things, did not justify iden- 
tical terms, rates of pay, and working conditions. 

Senator Doveras. In your view that would be a choice for the em- 
ployer to make, not a choice for the law. Would you say that was 
something that should be outlawed by statute or is it something to 
which the employer simply would not have to acquiesce ? 

Mr. Kuzeu.. I think it would be largely up to the employer to bar- 
gain it out. 

Senator Doveras. So you would not outlaw it by Federal statute? 

Mr. Kuzexz. Mr. Kitchel has a suggestion with further reference 
to that. 

Senator Doveras. I think that is exactly what Senator Ives meant 
earlier this afternoon. 

Mr. Krrenex. I think what you said is correct. I think we would 
recommend the outlawing of the industrywide strike as a means of 
ace omplishing that uniform result. 

Senator Doverias. You mean that the strike should be confined 
simply to the plant where there was a dispute? 

Mr. Krrcnen. We would say there should not be concerted activi- 
ties against competing employers, which is the way these end results 
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usually come about, strikes may not occur, but the pressure is there. 

Senator Doveias. You would not outlaw a strike where there was 
failure to agree upon a uniform contract ? 

Mr. Krrenen. No; we would not. 

Senator Doue.as. Of course you recognize or you should recog- 
nize, | think—and probably do—that when labor asks uniformity or 
ipproximate uniformity within an industry, labor is afraid that if 
there are competing firms in an indus stry one of which is either non- 
union or has a low wage rate, it will be able to undersell the employer 
with the higher wage rate or with unions. The union, therefore, 
fears that the pressure will continuously be put upon the conditions 
of work in the more advantageous plants, and that it will be difficult 
for these rates and conditions to stand wp under competition with 
the nonunion or low wage plant. They, therefore, feel that the work- 
ers W ho have be ‘tter conditions have to unionize and get approximately 
the same conditions in other plants in order to protect themselves from 
this competitive pressure. It is that, I think, which has led the 

inions to want a substantial uniformity of conditions in competing 
Dp ants within an indus try. That is the big force, really, behind the 
inion’s desire for as wide an area of collective bargaining as possible. 

Mr. Kircurn. We understand that objective and we also understand 
that there are many employers who like that situation because then 
they are not worried about a competitor who can produce at lower 
cost. 

Senator Doveias. You mean that the low-wage employer is not 
worried about it / 

Mr. Krrcnen. No, some of the higher-wage employers may prefer 
this system where the largest single item of cost-—— 

Senator Doucias. You mean the costs of his competitors? 

Mr. Kircnet. They are all the same, so he does not have to worry 
about competition from somebody who is reducing prices. 

Senator Dovenas. Of course, that situation does not necessarily 
mean uniformity of labor costs, because you have differences in efli- 
ciency. A uniform hour ly rate does not mean a uniform tonnage labor 
cost, due to differences in efficienc yamong mines. You could still have 
competition on the basis of efficiency. What the great mass of work- 
ers tends to be afraid of is that the competition will be on the basis 
of low wage rates as among firms, or rather that the low-wage-rate firm 

r firms will tend to drag down the high-w: ige-rate firms, that the com- 
a tition will not be on the basis of efici ency, but on the basis of the 
ability to drive a sharp labor bargain. I think that is not a sinister 
desire to expand the area of labor agreements, as you imply in your 
brief. It is a very natural human desire which has a sound basis. 
I wonder if you adequately considered that ? 

Mr. Kircur.., I think we have, sir. The difficulty with the prob- 
lem as we see it is that labor costs—that is, wages and other condi 
tions of employment insofar as they are monetary items—are the 
largest single items in the cost of doing business. Where you have 
large industr ywide bargaining setups and everything is m: ide uniform 
and that one big item is standardized, there is not an awful lot of 
room left for this element of efficiency that you have mentioned to 
play much part in protecting the consumer against the fixed price, 
and fixed on the basis of combination between employers and em 
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ployers, and employers and unions. That is the situation we have 
now arrived at. It is fraught with all sorts of complications. We 
believe, regardless of the desires of employers or unions, the time 
has come to reevaluate this situation and to try to protect the publi 
against the very thing that the antitrust laws were designed to prevent. 

The Cuamrman. Does that suggest that you are asking the workers 
to pay the price of protecting the public from such combinations? 

Mr. Krrcnet. To a certain extent, maybe that is so. 

The Cuamman. That is the thing that troubles all of us with that 
particular argument. I know I feel that if there were ways to com- 
pete in efliciency without making the workers pay for it, that is the 
line we should take. If your competition is going to be in what you 
pay the workers, I think we have to rethink that through. 

Senator Dove.as. That is just the point I was trying to make. 

May I ask this: I am unfamiliar with the wage system in the copper- 
mining industry. I had assumed that in the main people were paid 
on the basis of an hourly rate. Is that not true? 

Mr. Krrcnen. That is correct. 

Senator Dovenas. Not a tonnage rate, but an hourly rate. 

Mr. Kircenen. That is right. 

Senator Dovueias. Then firms by efficiency can increase volume, 
tonnage, so as to reduce the tonnage labor costs. What I am trying 
to point out is that you still can have competition and efficiency under 
these industrywide agreements, but that to the degree to which labor 
can establish a more or less uniform minimum they are protected from 
the tendency of the low-wage firm to drag down the high-wage firm. 
That is the point I was trying to make. 

Mr. Krrener. I think as a general principle, that is certainly 
correct. 

Senator Doveras. This explains why labor wants industrywide 
collective bargaining and the reason why many of us who do not wish 
to outlaw it sre intellectually and morally more creditable than would 
be implied in your brief. Put it that way. You imply industrywide 
bargaining is‘an unmixed evil. It certainly creates further problems, 
particularly in an industry which is vital to national security. I am 
quite well aware of that. But I hope that the parties by bargaining 
together can get to respect each other. And that leads me to another 
point. 

You said you thought you should be “militant in the face of mili- 
taney.” I think you have a very bad union to deal with out there. 
But suppose you had a better union. Would you then feel that you 
had to be as militant yourself? 

Mr. Krrcue.. We were not referring to the International Union 
of Mine, Mill, and Smelter Workers in that phrase we used. There 
are already several bills pending in this-session of Congress to repeal 
the Taft-Hartley law and to go back to the Wagner Act. They are 
espoused either directly or indirectly. by the major labor organizations 
such as the CIO and the American Federation of Labor. We oq 
listened to the testimony of Mr. Meany, president of the Americar 
Federation of Labor, and Mr. Reuther before the House Labor o 
mittee, and our militancy is very dull compared to theirs. That is 
the type of thing we had in mind. 
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Senator Doveras. I do not know the conditions in the Arizona 
mines very well, and [ do not pretend to be an expert on the Montana 
mines, but sometimes it seems to me this process is a vicious circle. 
I do not know which starts it, the hen or the egg, but you get a set 
of militant employers and you then develop a militant union. Then 
because the union is militant it makes the employers more militant 
and that in turn makes the union more militant and then you go on 
multiplying militancy. If the vicious circle could be broken, condi- 
tions would be much hi appier. 

I wondered, listening to your testimony, which frankly I thought 
was pretty severe on unions, whether perhaps it was not caused by 
your experiences in dealing with this union which I am very frank 
to say I do not think has behaved itself properly. I wondered, if you 
had a different union, whether you might see greater merit in the 
union’s cause than you seem to see on the ‘24th of March at 4:25 in the 
afternoon. 

Mr. Kiroven. Let me ask Mr. Kuzell as an operator to answer that. 

The Cuarrman. At 4:55 in the afternoon. 

Senator Doueras. I stand corrected. 

Mr. Kuzetn. Mr. Kitchel, you have correctly stated that we had in 
mind these hearings when we said we are militant in the face of mili- 
tancy, because we have already had the evidence that the A. F. of L. 
was very frankly offering you some 16 or 18 suggestions, all of which 
will repeal what Taft-Hartley did. 

Senator Doveras. Senator Taft had 29 amendments. They are 
short of Senator Taft on that. 

Mr. Kuzerzt. And Mr. Reuther came right out and said frankly 
that— 

We are for the ultimate repeal of the Taft-Hartley Act. That is what these 
recommendations of ours, the CIO, add up to. 

The militant tone of our presentation with respect to being anti- 
closed shop, anti any form of union compulsion, results from our ob- 
servance out in the field of this creeping socialistic power that is de- 
veloping in these ever-growing labor empires, which is accelerating 
into a brisk walk and might any time break out into an uncontrolled 
runaway and we will wake up some morning to find that we have a 
dictatorial labor government.. That all results from the elements 
which have been built into our Federal legislation, some of which I 
have dwelled on today, and I will repeat that they are, first, the setting 
up of industrial-type unions and the tendency to give them exclusive 
bargaining rights so that when the bargaining committee meets there 
is no democracy. They tell you how democratic they are, but that 
democracy does not exist when the representatives of 5,000 people in 
a single bargaining unit are there to the exclusion of pretty nearly 
half, in some cases actually more than half, of the people they pur- 
port to represent. Then when that contract is executed, it is not made 
with the employees, it is made with the head of that particular union. 

Another point which I believe we did not mention today but of 
which T am now reminded is that all the national emergency strike 
situs itions which have plagued us in recent years, some of which we 
recited in our earlier testimony, are situations in which the union 
was an industrial-type union and in an industrial type and industry- 
wide bargaining situation. That is true even if you consider the long- 
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shoremen’s strike on the east coast. Although it isan A. F. of L. union, 
it is not a true craft union; it is an industrial type of union, 

The only possible exception to what I have said, namely, that all of 
these national emergencies were created by industrial- -type unions in 
industrywide situations, is the atomic energy one, where it was A. F. 
of L, plumbers, I believe, but that was in a superduper secret Gov- 
ernment project and that in itself created a national emergency. With 
that exception, you will find the national emergencies were in indus- 

trial-type setups. So if you knock out the industrial- -type union and 

compel the Board to certify only on the basis of units for bargaining 
which are appropriate with the skills and arts of the workmen in 
volved, I think you will have eliminated considerable of the troubles 
that we have had. 

This thing is growing by leaps and bounds. Yesterday or this morn 
ing I read in the paper that Mr. Reuther has 1,350,000 in his empire 


now. The steelworkers have the steel industry thoroughly organized, 
ine a se the 1 iron mines and last week Mr. McDonald, the new presi 
dent, said he is going to step out and take in the nonferrous meta! 


industry. That is us. So we will be part of his growing empire. 

Senator Doveias. Would you not rather have him to deal with thar 
the International Union of Mine, Mill and Smelter Workers? 

Mr. Kuzrux. Is this on the record / 

Senator Doveias. It does not have to be. 

Mr. Kuzevz. I would sooner have the Mine, Mill and Smelter Work 
ers if the communistic influence was removed from that union. It was 
a good, loyal union, and I belonged to it myself 40 years ago in Mon 
tana, and in Deadwood, 8. Dak., when they were known as the West 
ern Federation of Miners. 

Senator Doveias. That was reputed to be quite a militant union. 
It became the backbone of the IWW. It was once headed by “Big” 
Bill Haywood, by Mayer, and by Pettibone. 

Mr. Kuzetx. It needs to uproot the communistic influence. We 
said in our statement that “We believe that compulsory unionism 
should be regarded as a major domestic issue facing this country 
today.” The more I talk on this subject, the more I regret that we 
did not say “We believe that compulsory unionism should be regarded 
as the major domestic issue facing this country today.” 

I think the time is coming, and it is probably here, when we are all 
going to have to stand up and be counted on whether or not we are 
going to continue to permit the rapid and accelerating growth of these 
labor empires. 

Senator Doverias. Mr. Kuzell, you are afraid of their advancing 
power. Have you ever thought that they might be afraid of you and 
the other concerns? What you apparently want to do is to say that 
agreement should be with crafts, which would mean a large number 
of agreements in a given plant or mine, and that the agr eement should 
be confined in the main to the plant. So, you would divide labor 
geographically and on a craft basis, as good bargainers try to divide 
their opponents and play one off against the other. Is there not reason 
for them to be afraid that you would morselize them and take them 
one by one, and for them, feeling individually weak, to want to become 
collectively strong in self-protection? W hat is the answer to this? 

Mr. Kuzewx. I certainly believe, Senator Douglas, that the labor 
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boss is afraid of me and what I am saying, but I doubt whether the 
rank-and-file workers want to be slaves to these new industrial barons. 
We have heard a lot of talk about the Taft-Hartley law being a slave- 
labor law. That is not true. 

Senator Doveras. I want to say I have never called it such. Even 
when I was campaigning for the Senate, I neve . used that term, 
because I then that was an exagger ated term, but that does not 
necessarily mean that it is beneficial in its main features. 

Mr. Kuzeitz. Unless the Taft-Hartley law is so amended to prevent 
this continuing growth, it can well be a slave-labor law, but in a much 
different sense, the worker being the slave of the new industrial labor 
baron of the day. 

The Cuarrman. Anything further? 

Senator Dovenas. I think it would be cruel both to the Senators 
and to the witnesses for me to continue the questioning. 

Thank you very much. 

The Cuatrman. Mr. Kuzell and Mr. Kitchel, we appreciate your 
contribution to the hearing. If there are no further questions, the 
committee will stand in recess nntil 10 o’clock tomorrow morning. 

The first witness tomorrow will be from the United States Chamber 
of Commerce. 

Mr. Kuzeti. We thank you very much. 

Phe CHamRMAN. = hank you, ge ntlemen. 

(Whereupon, at 5 p. m., a recess was taken until Wednesday, March 

», 19538, at 10 a. m.) 
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WEDNESDAY, MARCH 25, 1953 


CoMMITTEE ON LABOR AND Pupiic WELFARE, 
Untrep States SENATE, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to recess, in room 318 of 
the Senate Office Building, Senator H. Alexander Smith (chairman) 
presiding. 

Present: Senators Smith (chairman), Taft, Ives, Griswold, Purtell, 
Murray, Neely, Douglas, and Kennedy. 

Senator Tarr (presiding). The committee will come to order. 

The first witness this morning is Mr. Powell C. Groner, on behalf 
of the Chamber of Commerce of the United States. 


TESTIMONY OF POWELL C. GRONER, IN BEHALF OF THE CHAMBER 
OF COMMERCE OF THE UNITED STATES 


Senator Tarr. Mr. Groner, you seem to have two statements. One 

a summary. I understand that we have assigned about an hour 
for your testimony, but it might be extended if the questioning be- 
comes unduly prolonged. 

Mr. Groner. I will try to keep it within that limit, Senator. 

We have two statements here. The first is our so-called main state- 
ment which is 35 pages in length, and which sets forth the chamber’s 
position somewhat in detail. The other, 15 pages, is a summation of 
the former statement and is virtually identical with the first fourteen 
anda fraction pages. With your permission I will read the summary 
statement with various interpolations, and then to the extent that your 
time permits will point up briefly some of the other issues. 

I do hope that the committee will give consideration, whether or 
not I am able to get through all of it or not, to all of the points made 
In our main statement. 

Both of these statements have been prepared by me personally in 
collaboration with the staff of the labor relations department of the 
national chamber. My collaborators in that were primarily Mr. Wil- 
liam Barton, manager of the department, and Mr. Anthony P. Alfino, 
the assistant manager. Those gentlemen are here with me, available 
if you get over my head on some technical points. 

I am appearing as chairman of the labor-relations committee of 
the United States Chamber. 

Turning now to the summary statement, my name is Powell C. 
Groner; my address is Kansas City; my occupation is lawyer and 
president of the transit system serving Greater Kansas C ity. 
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In that latter capacity I have had dealings with labor for over a 
quarter century—the last 10 years with an A. F. of L. union. During 
all of that period we have had the inevitable controversies but no 
strikes, lockouts, or serious disputes. Thus, I believe that I have 
learned something at first hand about industrial relations, including 
the problems which confront business and labor executives, the hopes, 
fears, and aspirations of the laboring man and the extent to which 
government, whether Federal or State, should take a hand in this 
peculiarly personal relationship. 

I appear before this committee to express the considered views of 
that great cross section of American businessmen, large and small, 
from the chief industrial centers, the towns, villages, and country 
crossroads—over 1,600,000 in all— who make up the underlying mem- 
bership of the Chamber of Commerce of the United States through 
their affiliation with approximately 3,200 local, regional, and State 
chambers and trade associations. 

I might add in that connection that the national chamber is purely 
and strictly nonpolitical. Its membership, comprises those of all 
political faith. We feel that the establishment of a sound national 
labor policy should transcend all partisan politics; and indicative 
of that is the fact that although the chamber has many bigtime, 
thoroughly qualified Republicans that could appear here, they have 
sent me—a smalltime Democrat. 

Genuine collective bargaining is the best method for achieving 
labor-management harmony. Maximum emphasis is thereby placed 
on voluntary cooperation between employees and employers through 
a labor contract of their own making, tailored to meet their own 
ne eds. 

The function of government, whether Federal or State, in labor 
relations should be to recognize and promote genuine collective bar- 

gaining as the method most consistent with our ‘politic al and economic 
‘jamie and most effective for the realization of our productive 
potential. 

In the performance of that function, governmental action should 
be neither paternalistic nor one sided. It should be limited to the 
enactment and enforcement of laws which will evenly balance the 
rights and responsibilities of labor and management in their collec- 
tive-bargaining relationship and otherwise before the 1] law, and which 
will protect the paramount interest of the general public against any 
abuse of those rights and responsibilities by either party. 

This concept of the principle which should guide governmental 
action in labor relations has not always been adhered to in practice. 
The Wagner Act, adopted in 1935, was admittedly one sided. It 
promoted union organization without. regard for the interests and 
rights of employers and without imposing comparable responsibilities. 
Even more important, it failed to recognize that the public interest 
must be the first concern of Government. 

The Labor-Management Relations Act was written in 1947 in an 
effort to correct these fundamental errors. Its avowed purpose, partly 
achieved, was to assure equality before the law for both labor and 
management and a proper concern for the paramount public interest. 

There are four basic objectives implicit in that act, none of which 
received real recognition in the Wagner Act. They are: 
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To protect the public interest as well as the rights of individual 
alana and the rights of employers, while preserving the just 

rights of labor unions and union members ; 

2. To require a higher degree of legal responsibility in the exercise 
of the rights vested in unions and in union members; 

To recognize and prohibit certain abusive practices by union as 
well as by employers; and 

To specify remedial procedures designed to assure the exercise 
and enforcement of the rights ann responsibilities set forth in the act. 

Those basic objectives cannot be altered or modified by any action 
taken by this Congress without jeopardizing the development attained 

thus far and without reverting to the unbalanced Federal labor-law 

system, which for 12 years preceded the enactment of the Taft-Hartley 
Act. That does not mean in any way that we are rating the Taft 
Hartley Act as perfect or that it cannot receive improvement and 
amendment. 

The national chamber urges that all proposals designed to restore 

the imbalance of the Wagner Act be critically scrutinized. We cer- 
tainly stand on that position. In addition, the national chamber 
urges careful study by Congress of proposals for further improve 
ment in the Labor-Management Relations Act. Under no cireum 
stances should the new labor legislation be punitive in character as 
concerns either party, and it should be written with an eye primarily 
on the public welfare. 

As we conceive it, of first importance among the improvements sug 
gested by the national chamber are these five: 

The exercise of monopolistic power by labor leaders acting 
through union organizations should be restrained by legislation. 
Those exercising suc h power or se eking to ac quire it should be denied 
the faciliti Mee of the National Labor Relations Board or should be made 
subject to the antitrust laws, or both. 

2. All forms of compulsory unionism should be barred, and the right 
to work, with or without union affiliation as the individual may de 
termine, thus made inviolate. 

3. New legislation is necessary to cope with Communist infiltration 
or domination of labor unions in order to assist labor unions, em 
ployees and employers to cooperate in its elimination. 

The constitutional right of free speech should be fully preserved. 

. The National Labor Relations Board should be reconstituted so 
as to eliminate prounion bias, insure impartiality for both employees 
and employers and restore public confidence. 

The following is a list of 23 specific recommendations which the 
national chamber makes to the Senate Labor and Public Welfare 
Committee. There are 23 inall: 14 provide for changes in the present 
act and 9 contemplate retention of existing provisions. 

I will next summarize these only. These are recommendations for 
proposed changes in the law. 

1. Facilities of the NLRB should be denied to unions which seek 
to use the economic power vested in them through certifications or 
recognitions under the act to effect monopolistic bargaining patterns 
and “combinations—any antitrust approach to that problem would 
presumably be through a different statute. 
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Let me make clear right at this point, when we talk of monopolistic 
bargaining we are not ts alking necessarily about industrywide bargain- 
ing. Weseea very definite distinction between those. 

Senator Tarr. Are you going to explain that, Mr. Groner? 

Mr. Groner. I think I will adequately cover that, and I will try 
to later on. 

Senator Tarr. If you think you will have time, all right. 

Mr. Groner. 2. All forms of compulsory unionism should be 
prohibited, and the right to work, with or without union affiliation, 
thus made inviolate. 

3. The non-Communist oath requirement should be retained and so 
strengthe ned as to prevent its present easy evasion; there is no objec- 
~ to extending the same requirement to employers. 

The present provision guaranteeing the right of free speech 
should be strengthened. 

The National Labor Relations Board and its staff should be re- 
constituted and reorganized. The newly created Board should be 
increased from the present 5 members to 7 members for more prompt 
and efficient action. The administrative functions should be separated 
from the judicial functions. 

6. State and community authority in labor relations should be in- 
creased, and the scope of Federal authority reduced accordingly. 

A number of improvements are needed in the secondary boycott 
provisions, particularly as concerns the boycotting of secondary em- 
ployers. The definition of “concerted activities” needs clarification. 

8. Ambiguities now in the act, permitting evasion of the prohibition 
against featherbedding, should be eliminated. 

The right to lock out in an economic contest should be made co- 
extensive with the right to strike. 

10. The scope of collective bargaining should be defined more clearly. 

The Federal Mediation Service should be strengthened and re- 
main independent; but it should not encroach upon the jurisdiction of 
State mediation agencies. 

12. A secret vote should be required on the employer’s last offer 
whenever a strike appears imminent. 

13. Loss of pay occasioned by an unfair labor practice should be 
assessed only against the party found to be primarily responsible 
therefor. 

i4. A new provision is needed to define the responsibility of union 
leaders as fiduciaries. The Labor Department should not have super- 
visory powers over welfare funds. 

Now we deal with several recommendations against proposed 
changes, and I realize that some of these run directly counter to some 
legislation that is now pending before this committee. We will try 
in due course and we do in in our main statement give our reasons 
why we must respectfully dissent from some of the views expressed 
in that pending legislation. 

15. Use of the injunctive process by NLRB in unfair labor practices 
should be continued. 

16. So-called economic strikers should not be permitted to vote 
in selection of a collective-bargaining agency. 

Now I realize that that has had particularly some discussion and 
some support in the executive branch. We will explain why we feel 
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at least to the full extent that that right should not be restored, or 
the : so-called privilege should not be restored. 

The present penalty against individuals who strike in viola- 
om of the 60-d: ay waiting per riod before contract modification should 
be retained. 

18. The prohibition against NLRB hearing officers making recom- 
mendations should be retained. 

19. Regional NLRB directors should not be permitted to direct an 
election before a determination is made, after adequate hearing on 
the facts, as to the appropriate collective bargaining unit. 

20. No change is necessary in the present definition of supervisor. 

21. Scant experience with national emergency strike provisions does 
not ‘entity any major changes or additions. The definition of a na- 
tional emergency should be clarified, and the injunctive process avail- 
able to the Government therein should be retained. Boards which 
are set up under these provisions should be fact-finding agencies 
exclusively. 

Senator Ives. May I raisea question there? TI assume you are going 
to develop that more fully. Is it your plan to develop that in line 
with your 35-page presentation? I have read what you have in your 
35-page statement and you do not answer some of the questions that 
I shall have regarding the position you take. 

Mr. Groner. What I say on that might be characterized as laissez 
faire. We believe these provisions have not yet received a fair experi- 
ence that justifies any substantial change in them. It reminds me 
somewhat of one of the statements of a great divine that “Christianity 
hasn’t failed, it has just never been tried.” I think it is very much 
the same way. 

Senator Ives. I would say that 10 times is some trial at least. 

Mr. Groner. Yes, and it has worked pretty successfully, we feel, in 
the 10 times that it has been tried, Senator. 

Senator Ives. It has not always worked very successfully, but the 
point I am raising here is this: Why do you pick a procedure which 
is aimed directly at labor itself as, at least by indirection, is the use 
of the injunction and simultaneously stay away from the use of seizure, 
which is aimed presumably at management also? 

You are very much opposed to seizure under item 23. I am neither 
in favor of having any such authority as that in the law permanently 
nor of having the injunction idea in the law permanently. I can’t 
understand why you pick on one penalty aimed at labor. I know you 

say it is not a penalty, but it is to force people to work against their 
will, right or wrong, and that is in a sense a penalty. You do not do 
anything about management which might be equally wrong. Why 
not, when possibly a provision could be worked out, a seizure pro- 
vision, which would definitely restrict what Government could do in 
the case of seizure and at the same time bring about a condition where 
the workers would have to work? Under seizure they would have to 
work, too. You can’t strike against the Government. 

Why do you pick on this one approach and insist on it when the 
other one probably could be modified to take care of a situation on an 
overall basis? That is the only question I raise. 

Mr. Groner. That is a rather broad question. 

Senator Ives. It is a long question, but your elucidation here later 
on does not answer it, that is why I am bringing it up. 
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Mr. Groner. Senator, it is a very broad question, as a matter of 
fact, and I will try to answer it as quickly as I can, and somewhat 
necessarily in summary form. 

In the first place, we feel that these emergency provisions are very 
carefully restricted at the present time; that the ‘y Impose no unfair 
or undue hardship. 

Senator Ives. In your statement you say a national emergency 
should be defined. How are you going to de fine it? We tried our best 
back in 1947, those who were on that committee then, and we gave up. 
You cannot do it in the law. 

Mr. Groner. We think possibly some clarification can be made. 
Remember, as the law now is set up, the first step is in the discretion 
of the President as to whether he shall declare the emergency and set 
the machinery in action. 

Senator Ives. That is the only place where it rests, too. 

Mr. Groner. Very little was done in fact during the last several 
years under that, but nevertheless there was rather an inclination to 
bypass it. But be that as it may, the discretion rests in the President 
to start the machinery in motion. 

Now, once it is started in motion, this Congress or the 80th Congress 
hm ive clearly, to our minds, blueprinted the procedure. The injunction 

‘an only be for a maximum of 80 days. It can only be obtained at the 
reuedl of the Government. We do not believe in the chamber of 
commerce in injunctions in labor cases between individuals, private 
individuals. We equate this or try to equate this—and I think with 
some considerable degree of logic—very much to the antitrust ap- 
proach to business combinations. Since 1890, under the Sherman Act 
and its amendments, an injunction can be obtained by the Govern- 
ment against business enterprises that restrain trade or are in com- 
bination of trade. 

Senator Ives. Not in connection with their relationship to the 
workers. 

Mr. Groner. I think that there is quite an analogy in there. 

Senator Ives. The analogy is only in part, because it has nothing 
to do with their relationship to their aie Here you have the re- 
ae between workers and employers involved. 

Mr. Groner. The Railway Labor Act which was a pretty good piece 
of legislation for a while, until it was sabotaged, worked for quite a 
number of years. It called for a cooling-off period. 

Senator Ives. The Railway Labor Act does not have any injunctive 
procedure there; it just simply says they cannot strike. 

Mr. Groner. It was to all intents and purposes an injunction. 

Senator Ives. It is quite a different thing to say you cannot strike 
and to get an injunction. 

Senator Tarr. What is the difference? That is the question I just 
do not see. I do not see any difference at all. If the waiting period 
means anything, it has to be enforced by a court; and if it is enforced 
by a court you can call it a restraining order, an injunction, or any- 
thing you like, on it is exactly the same. 

Senator Ives. I do not think it has to be enforced by a court. 

Senator Tarr. If it is disobeyed, it has to be. 

Senator Ives. I have a procedure in one of the bills I introduced 
which does not force it before a court. 
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Senator Tarr. Then it is no good, and it would be defied by either 
one side or the other. 

Senator Ives. I am inclined to think it would be good, as I am in- 
clined to think labor would not want to have their case brought before 
the Congress of the United States for settlement. 

Senator Tarr. Under some circumstances, they might. 

Senator Ives. They would hesitate quite a while. 

Senator Tarr. May I say just a word about this assumption of this 
injunction? ‘This injunction is not against labor. It is against man- 
agement just as much as against labor. It says the status quo must 
be preserved. 

Now it happens that we have had a period when every settlement has 
always been an increase in wages, and so presumably it delays that a 
little bit, although usually it is retroactive anyway. But it is an in- 
junction to keep ‘the parties doing exactly what they were doing, what 
a year before they had agreed was perfectly fair, and that 60-day 
extension seems to me not to be unfair to anybody. It is an injunction 
against lockouts, and the employers cannot shut down their plants if 
they want to—even though they have not any orders, probably—as 
far as I can see, under this provision. I see no justification whatever 
to say that the injunction in this case was an antilabor provision. 

Senator Ives. May I raise the point, as long as you and I seem to 
have gotten into a discussion—— 

Senator Tarr. I did not like to see the inference made that the 
injunction is antilabor. 

Senator Ives. I do not think that the injunctive procedure as pre- 
scribed under the national-emergency provisions of the Taft-Hartley 
Act have the same effect on management, upon the employers, as it does 
upon labor. 

Senator Tarr. Why not? 

Senator Ives. Because labor is forced to work under the conditions 
as they are for a period of 80 days. 

Senator Tarr. And management is required to do so also. 

Senator Ives. By implication, labor is the one that is presumed to be 
responsible for the situation which exists. Actually, no; but by impli- 
cation it is. 

Senator Tarr. I do not see why. It is a wholly unjustified 
implication. 

Senator Ives. Why could we not have seizure, if we want it per- 
fectly fair? 

Senator Tarr. Seizure is an entirely different remedy, an entirely 
different question, and it can be discussed on its own merits, 

Senator Ives. I do not see that seizure could be one thing or the 
other. It would force labor to work; you know that as well as I do. 

Senator Tarr. Neither is the injunction. 

Senator Ives. I do not agree with you on the injunction. 

Senator Tarr. It is purely a name, and it is a waiting period en- 
forced by law, by the courts, against both parties. 

Senator Ives. Why not put a prohibition in the law? 

Senator Tarr. Against what? 

Senator Ives. Against their striking during a pericd such as that 
without having any injunction. 
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Senator Tarr. I would be delighted to do that, but you can get an 
injunction from a court without that. 

Senator Ives. You do not have to have it. 

Senator Tarr. Without saying the terrible word “injunction,” that 
is the only difference. 

Senator Ives. You do not have to do it by that process, and at least 
that is an improvement. The Senator and I have now resolved this 
question, and you can go on now, Mr. Groner. 

Mr. Groner. I was just about to remark, I am glad that that ex- 
change was between two Senators and not with me in the middle. But 
Senator Ives, I am constrained, and I think the chamber’s position 
is more on the side of Senator Taft than yours in that position. 

Senator Ives. I think that they are, too. 

Mr. Groner. For this reason, I will give you, I think, a good reason, 
and I think we can refer it right bac ck to the act to which we have 
referred, the railway mediation law. That provided for a cooling-off 
period of 60 days. ‘There was no enforcement of it. It was only good 
as long as the laborers showed restraint and moderation and observed 
it. As soon as they wanted to kick over the traces, the act was no 
good any longer, and it has not been any good since. 

Now, I am cognizant of the various bills that you have introduced 
here, that I think would put it back pretty much on the railway- 
labor basis. 

Senator Ives. That is what one of them is intended to do. One of 
them carries with it, according to Senator Taft, the injunction idea 
behind it, and I have no such thought. I do not think that that has to 
be the penalty. 

Mr. Groner. I think if that amendment were made, and I respect- 
fully submit to you, that if the amendment was made as proposed by 
you, it would be somewhat unrealistic because it would only be good 
as the labor leader wanted to observe it. 

Senator Tarr. May I suggest one other matter. Of course, the 
Attorney General of the United States in 1949 took the position that 
whether you put this in or not, the Government would have the right 
ae the Constitution to get an injunction against a nationwide strike. 

I disagreed very fundamentally with that idea. But I must say, I 
am inclined to think that whether it is constitutional or not, they 
would get that injunction in case of a nationwide strike, whether you 
put it in or not. The Supreme Court might ultimately knock it out, 
I do not know, but certainly they would get that injunction, whether 
you say anything about it or not. 

Senator Ives. How could they get an injunction when it has been 
decided you cannot seize them ¢ 

Senator Tarr. It would not be under seizure, it would just be a 
national emergency. Tom Clark said the Government always can 
appeal to its own courts to give them an injunction against anything 
that threatens the national safety. I disagree with that theory, but 
I must say that they are likely to find a judge who will grant the 
injunction, if they go after it. "That is without any law at all. 

Mr. Groner. Should I proceed, Mr. Chairman ? 

Senator Tarr. Will you proceed. 

Senator Ives. Pardon me for causing all of this uproar, Mr. 
Chairman. 
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Mr. Groner. I am now on item 22 of my statement. Compulsory 
arbitration is not justified on the basis of experience to date. 

23. Seizure of private property involved in a labor dispute is not 
justified. 

The national chambers reasoning on the first five points above sum- 
marized, which we deem the key points, will next be presented. 

First, excessive economic power of unions—facilities of the NLRB 
should be denied to unions which seek te use the economic power vested 
in them through certifications or recognitions under the act to effect 
monopolistic bargaining patterns and combinations. There again I 
would like to emphasize that we draw a clear line of distinction between 
industrywide bargaining and monopolistic bargaining. We see very 
decided differences. 

The Cuairman. You are not objecting to industrywide bargaining ¢ 

Mr. Groner. We are not taking the position, as I will explain, Sena- 
tor Smith, in a few minutes, right down the line here, we are not taking 
any flat, unqualified position against industrywide bargaining. 

Certain practices not covered in the Taft-Hartley Act and which 
stem from the tremendous growth of economic power which a number 
of labor organizations have acquired or are presently acquiring should 
be most carefully examined to determine whether their restraint is 
not essential to the public welfare. The Nation has had practical 
and vivid proof in numerous instances since 1946 that the leaders of 
certain key unions have been vested with monopolistic power over the 
entire national economy such as we would not tolerate for an instant 
if exercised by any businessman or combination of businessmen. And 
it should be understood that the economic strength of certain unions 
may be monopolistic in character even though limited to particular 
areas, industrial or commercial, or to particular industries such as 
the trucking or building industries. 

Whatever legislative proposals are designed to meet this problem 
should be motivated solely by the desire to make the public interest 
paramount without harassment of those unions of highly responsible 
conduct. They should recognize that labor unions, like any other 
group in our economy, can and do serve a useful and worthy purpose 
so long as they do not acquire or exercise arbitary power. 

It should be understood, also, that not all forms of group bargaining 
are alien to the public interest. I might say in that connection that 
the national chamber takes a considerably more moderate position 
than some other segments of industry on that. We do not say and 
do not claim nor do not ask that there be any wide, complete bar of 
industrywide bargaining as such. It can in places, by agreement be- 
tween the parties, serve a useful purpose. 

Senator Ives. You take the position that the workers have the right 
to choose their own representatives for collective-bargaining purposes ? 

Mr. Groner. We always say that the workers should have the right, 
the unqualified and unmitigated right to choose their representatives 
for collective-bargaining purposes. But we do say that when they 
set up such a pattern and by action control the output of an entire 
industry essential to the public interest, then we are not prepared to 
offer the exact remedy, because it is a tremendously complicated thing. 

Senator Ives. That is something else, that has nothing to do with 
the selection of their representatives. 
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Mr. Groner. Absolutely. I agree with you, Senator, on that 100 
percent. 

When multiunit bargaining arrangements are not disruptive and 
harmful to the public interest, they should not be disturbed, pro- 
vided both employers and employees wish them to continue. Many 
examples exist in which group bargaining has been conducted with 

keen sense of public responsibility and a long history of peaceful 
and harmonious relations between unions and employers. But ex- 
perience clearly indicates that monopolistic combinations in collective 
bargaining, producing the end result of giving a union leader a 
stranglehold upon an entire industry or the key segments thereof, i 
alien to our American way of life, contrary to our principles of free 
competitive enterprise and completely inimical to the public interest. 

The problem of devising statutory limits to prevent arbitrary power 
by labor unions is a complex one. Proposals already advance include 
the enactment of antitrust limitations especially adapted for labor 
unions and, of particular interest to this committee, the integration 
of Taft-Hartley procedures with this antitrust legislation. 

Gentlemen, I feel sincerely, and the great organization I represent 
feels most deeply, that this is one of the basic m: jor problems facing 
this 83d Congress. It has been my personal experience and I think 
it is the general experience of businessmen and others that the people 
are deeply disturbed over this fact. It is undoubted fact found by 
experience that some powerful labor leaders, through the stranglehold 
that they have through collective bargaining or the unions they repre- 
sent on key industries, can bring this whole e conomy of this country 
to a dead halt. It has been demonstrated that it can be done. 

When businessmen started that, it was strangled very quickly 
through the Sherman Act and the Clayton Act. I know of no industry 
in America today, or no combination of businessmen, who have the 
power or if they had it would be permitted for an instant to exercise 
it to cut off the production of coal; cut off the production of steel; to 
stop railroad transportation. 

Yet, we know from actual practical experience that powers like that 
are vested in certain labor leaders and they have exercised it, too. It 
is not theoretical ; they have demonstrated that it is practical, 

I urge on behalf of the national chamber that this committee try to 
develop, and we are not prepared to give you a program, as it is too 
complicated and would involve the weighing of too many things for 
us to be qualified to give you the answer to it—but an answer must be 
found and we urge that the genius of this committee find it, without 
doing injustice to anyone, to protect the public interest against the 
continuation of things of this character 

Provision should be made in the Taft-Hartley Act to authorize 
NLRB to withdraw certification rights of any union which wields 
monopolistic bargaining power or which attempts to force an employer 
into multiunit bargaining as a step toward such power. International 
unions are able to wield great strength by the use of certification 
rights, either directly granted to them by the Board or in the name of 
local unions which delegate bargaining functions to the international. 
Recent examples of this practice may be noted in the steel and auto 
industry negotiations. 

Another device which adds materially to the power of an interna- 
tional or of any combination of unions acting in concert is the presenta- 
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tion of identical demands to competing employers. A significant step 
n the process of organizing and exercising economic power often is 
the establishment by unions of common expiration dates in bargain- 
ing agreements so that a strike may shut off production in many busi- 
ness establishments at once. A regular pattern of such practices might 
well be deemed evidence of an attempt to apply monopolistic power. 

Consideration should also be given by this committee to the ques- 
tion as to whether an international union should not be restricted 
from attempting by coercion or favor to induce a local union to adopt 
the bargaining objectives of the international, if the local chooses 
otherwise. However, it should be recognized that voluntary partici- 
pation by local unions in the research and coordination activities of 
on international union in the area of collective bargaining is a matter 
for determination by the unions involved, and is not properly an area 
for regulation by statute. 

Senator Tarr. What you are proposing is something like a Sherman 
antitrust law. It would have the same disadvantage of the Sherman 
antitrust law of leaving the matter pretty much to the courts in the 
last analysis. Do you not think so? In other words, you suggest 
some standards which, to me, do not seem to be more than evidence. 

Mr. Groner. That is all they are intended to be. 

Senator Tarr. I think the principle objection to it is that it would 
produce the same uncertainty as to what could or could not be done in 
the labor field, as the Sherman Act now produces in the business field. 
This is leading us to investigations to see how we can tell businessmen 
more definitely what can or cannot be done, which I do not think we 
will ever be able to do. 

You are dealing with something that is pretty hard to handle and 
pretty hard to put into a statute except in a very general form, and 
then vou have the objection that you leave the whole thing to the 
courts and nobody knows quite what he can do. 

Mr. Groner. That is one of the problems of a democratic form of 
government, Senator. It is difficult to lay down specific standards in 
a case like that with so many facets of human relations, so many facets 
of business and industrial dealings. I think the Sherman Antitrust 
Act is pretty well understood—at least it was for awhile. We are now 
going through another confusing period of finding out how far it is 
intended to go. I do not think that you can blueprint these things 
too closely. 

We are not necessarily advocating the antitrust approach. How- 
ever, your attention should be invited to the fact that for m: ny years 
the Sherman Act did apply to labor unions just as it did to business 
firms. It was removed in the Clayton Act by other legislation, but 
originally, and for quite a number of years, now, there were some 
abuses under it as the law then stood. We should learn by experience 
how to avoid those if the antitrust approach is utilized again. 

We do not necessarily say that that is the ideal approach, but some 
solution has to be found and that is one we suggest you explore. 

Senator Tarr. To state the objection again, the objection would be 
made on both sides that when you enact a statute of that kind, you 
may find the courts prohibiting a lot of things that Congress did not 
want to see prohibited, and we may find them failing to prohibit a lot 
of things we did want to prohibit. ° It is that kind of legislation; it 
is always difficult. 
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The last provision on page 8 of your statement: I supported a 
similar provision for an amendment to the Taft-Hartley law on the 
floor of the Senate in 1947 which was defeated by one vote, I believe 
in the Senate, at that time. It is worthy of consideration certainly. 

Mr. Groner. That is all we ask, that it be considered one of the ele- 
ments in trying to reach a balanced, fair, and just labor policy. 

Now I want to discuss compulsory unionism. All forms of com- 
pulsory unionism should be prohibited, and the right to work, with 
or without union affiliation, thus made inviolate. We think that is a 
principle that is certainly worthy of review and very careful study. 

The Carman. Do you include the union shop provided for in 
Taft-Hartley? 

Mr. Groner. I include in that, Senator Smith, every form of com- 
pulsion that forces the laboring man, as a condition’ of earning his 
living, to join any organization, whether it is a union or the Elks or 
any other organization; the United States Chamber of Commerce, or 
any other organization at all. 

I think it is basically and inherently contrary to every conc ept of 
democratic principles. I know of nothing else, except the draft into 
the Army, that is compulsory upon a man earning his living, and 
that, of course, is strictly and directly in the national interest and for 
the national preservation. Compulsory unionism is the only thing 
comparable to that that I know of. 

Senator Neety. Mr. Groner, you are a lawyer. Does your vigorous 
opposition to every form of compulsory unionism extend to the so- 
called integrated bar law which has been enacted by 24 States of the 
Union, including your own, and which compels a lawyer, regardless of 
his ability, experience, qualifications, or desires, to become a dues- 
paying member of the integrated bar as a condition precedent to his 
practicing his profession in any court of the State in which the law 
is in effect ? 

Mr. Groner. We do have in Missouri, sir, and I am a member of the 
Missouri Bar; yes, sir. I have to be a member of the Missouri Bar to 
practice before the courts of Missouri, but, Senator Neely, I can see a 
very great distinction between a lawyer being a member of an inte- 
erated bar set up in the public interest—and that is purely what it is 
set up for—and operated and administered by the Supreme Court. 

Senator Nerry. Of course, there is a distinction. In one case, it is 
« closed shop for lawyers who do not need it, and in the other it is a 
closed shop for working men and women, many of whom do need it. 
In my opinion, labor leaders could say in behalf of those whom they 
represent, with much more justific ation ‘thar one could say in behalf of 
a closed shop for lawyers, that compulsory union membership and the 
observance of union member ship standards are in the public interest. 
For example, in order to protect coal miners who work in gaseous 
mines and those who work in dangerous factories, it is necessary to 
prevent the working by their side of the unqualified who might negli- 
gently cause irreparable injury to the life and limb of the qualified 
union members operating the factory or mine. Labor unions render 
this service and thereby safeguard not only the welfare of their mem- 
bers but also protect the property of the employer. 

In many cases there may be good reasons for compulsory unionism 
and a closed shop for working men and women, but so far as I ean see 
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there is no reason whatever for a closed shop for lawyers who are, 
above all others, trained and qualified to defend and preserve their 
rights against any foe that may ever attempt to diminish them or 
destroy them. Under the closed shop, integrated bar law the most 
illustrious lawyer is, regardless of his desire, compelled to join the 
integrated, closed shop bar union and pay dues to it before he can 
practice his profession in any State which has enacted this tyrannical 
law. After your unconditional, vigorous condemnation of compulsory 
union membership in any organization, including even the Elks and 
the Chamber of Commerce, how can you justify this closed shop union ¢ 

Mr. Groner. I think it can be justified and I will tell you why I 
think so. Lawyers have been, ever since the inception of the pro- 
fession, officers of the court. 

Senator Nrety. Mr. Groner, your answer indicates, if it does not 
specifically say, that because lawyers have enjoyed the special privilege 
of being officers of the court, they are consequently entitled to the 
additional closed shop privilege which you have contended should be 
denied to the members of every profession or organization in the land. 

Mr. Groner. They have been, for years, officers of the court, ever 
since the inception of the profession. I think a lawyer who is required 
to join a bar association set up by the State and administered by the 
supreme court of that State, subjected to the discipline that has been 
found by experience to be required, in the interests of the public, of a 
lawyer as an officer of the court—I think there is all of the difference 
in the world between that sort of a situation and being forced to join an 
association of that kind and thus subject themselves to discipline in the 
public interest, as against a man who has to join a labor organization to 
work. 

I can see a very wide difference there, and the final answer would be 
to assume that you are right and that this is wrong. Then, two wrongs 
never make a right. 

Senator Nrety. Your assumption relative to wrongs and rights 
utterly fails to explain your amazing inconsistency in first sweep- 
ingly condemning compulsory membership for any member of any 
organization whatsoever and a moment later attempting to justify 
closed shop, compulsory dues-paying unionism for lawyers. For 
more than 50 years before this closed-shop law for attorneys was 
passed in West Virginia, the State had had a most distinguished, 
praiseworthy, voluntary organization known as the West Virginia Bar 
Association which practically every outstanding lawyer in the State 
enthusiastically joined, and to which he cheerfully paid dues. That 
association had for its presidents former Governors, Congressmen, 
judges of the supreme court of appeals, and many other eminent ones. 
For example, in the year 1905 the president of that association was the 
internationally famous John W. Davis, the peer of any American 
lawyer—living or dead. But when the compulsory dues-paying, 
closed-shop bill, known as the integrated bar bill, which I, with great 
satisfaction, as Governor, vetoed in 1943, later became the law of the 
State, every attorney in West Virginia who refused to join this closed- 
shop organization and pay it dues was thereby disbarred from prac- 
ticing in any court of record in the State. It is earnestly submitted 
that this closed-shop, compulsory, dues-paying lawyers’ union bill, 
which has been passed not only in your State and mine but also in 22 
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other States, is more drastic and un-American than any closed-shop 
iabor law that has been enforced in this country. 

You have said that you are opposed to a man’s being compelled to 
join a union in order to make his living, but apparently you approve 

law that forces an unwilling attorney to pay dues to a closed-shop 
organization for the privilege of making a living by practicing his 
profession. Asa lawyer, I personally would be ashamed to condemn 
a closed shop for laboring men and women out of one side of my mouth 
while justifying it out of the other for the lawyers who, I again say, 
are the one class, above all others, whe do not need it. 

Mr. Groner. Now, let us get back to the facts of the case, Senator 
Neely. I think you became a little unduly exercised about the thing. 

Senator Neecy. I am not unduly exercised. I am simply tired of 
hearing lawyers argue for rights or privileges for themselves which 
they brazenly oppose for those who work with their hands. 

Mr. Groner. I have not defended the closed shop for anybody, in 
the first place. 

Senator Nregety. In my opinion, the record we have just made will 
show that you have attempted to defend it for the members of the 
legal profession—a majority of whom, I assure you, I hold in the 
highest esteem, but for not one of whom do I favor a closed shop for 
the reasons previously assigned. 

Mr. Groner. I can see all the difference in the world between lawyers 
who are members of the court and officers of the court, and a labor man. 
I can well understand why a profession such as law, architecture, engi- 
neering, or otherwise, or medicine, should have restrictions imposed 
in the public interest to see that the men are qualified as to integrity 
and ability. There is a lot of difference between that and a laboring 
man, and we are not proposing that unions be broken in any manner 
of means. 

We say that unions serve a good purpose, and we are for collective 
bargaining and unions. But that is a big difference from saying that 
a man has to join labor union to earn his living, and we think that 
that, in West Virginia or anywhere else, is basically unsound and 
basically contrary to every principle of American democracy. 

Senator Nee_y. You are still for the closed shop for lawyers ? 

Mr. Groner. I am not for the closed shop for lawyers. 

Senator Neety. Did you oppose its enactment in your State? 

Mr. Groner. I took no position one way or the other when the 
Supreme Court of Missouri and the legislature, in its wisdom, saw fit 
to provide that the lawyers should be disciplined. This is not any 
closed shop. Any man who is admitted to the bar can join the in- 
tegrated bar in Missouri and any other State, including West Vir- 
ginia. All he has to do is meet the requirements of being qualified 
to practice at the bar. I can see every difference in the world between 
the two. 

Senator Neery. Of course, every lawyer in your State and mine 
can join the integrated bar association. Let us not confuse the issue. 
There is certainly no objection on my part to a lawyer’s being per- 
mitted to join. My everlasting opposition to it is that it compels 
every lawyer in the State in which it is operative to join it and pay 
dues to it on pain of statewide disbarment and statewide robbery of 
his privilege of earning his living by practicing his profession. Let 
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me emphasize the fact that there is no closed-shop labor-union 
statute in the land as drastic as the lawyers’ closed-shop law. 

Mr. Groner. To discipline himself, yes. It is to see that the bar 
is maintained at the high standard of integrity that is necessary in 
the public interest. 

Senator Murray. Might Lask a question there ? 

You said that powerful leaders in this country could bring the Na- 
tion toa standstill. You said they could block an industry and bring 
the industry toa very desperate situation. 

Mr. Groner. We have seen that happen, Senator Murray. 

Senator Murray. Well, you are opposed, then, to labor unions be- 
cause that situation could be possible ? 

Mr. Groner. No, sir; I am not at all opposed to labor unions. The 
national chamber is not opposed to labor unions. As I stated at the 
outset I, personally, have been dealing with them for many years, 
and I have gotten along in a friendly fashion with them. We are 
not in the slightest opposed to labor unions. 

Senator Murray. When they were not in a very strong position 
they created no problems for industry, and, as a matter of history, 
because of their weak condition and their inability to bargain for 
better wages and working conditions, the country was brought to a 
standstill. That is to say, labor could not get decent wages and thus 
the purchasing power of the country dried up. As a result of that 
situation we went into a depression. ‘That was due in some measure 
to the fact that labor was not organized, and not able to demand its 
fair share of the proceeds of industry. 

Mr. Groner. Well, I think all economists that I have ever read or 
heard have said, Senator, that there were far more factors involved in 
the 1929 crash and the depression that followed. There were far more 
factors involved than the fact that labor unions were not strong. 
One of the major factors, of course, was the carryover from the in- 
flation and the tremendous expenditures of the First World War. 

Senator Tarr. May I interrupt a moment? 

I have to make a report to the Senate Foreign Relations Commit- 
tee, and I am asking Senator Ives to take over the chairmanship for 
the present. 

I am sorry that I cannot hear the finish of your testimony. 

Go right ahead, sir. 

Senator Murray. It was recognized by some of the best businessmen 
of the country, as well as the economists of the Nation, that our capital- 
istic system had collapsed as a result of the weakness of labor and 
labor’s need to organize. Then it became our national policy to en- 
courage the organization of unions and put them in a position 
where they could sit around a table with employers and bargain to 
get decent wages and working conditions. 

Mr. Groner. Certainly, and that was one of the most forward moves 
we have made in this country in decades, and we are for it 100 percent, 
the strengthening of unions and putting them on a strong basis where 
they can bargain on an equality. 

But that is a long way, Senator, from saying that we should put into 
the hands of any one or half a dozen, or a dozen, labor leaders the 
use of such monopolistic power over an industry that they can bring 
the economy of this country to a dead halt. We know it can be done 
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and we have seen it done. 
some of the others. 

You have a situation out there in your State, of the nonferrous 
metals, a very important situation out there involving copper and 
other materials of that kind. 

Senator Murray. I do not think we are having any labor troubles in 
Montana. 

Mr. Groner. There have been labor troubles there that could have, 
and did, according to what I have read in the last few days. There 
was a shortage of copper in the manufacture of munitions, and so 
forth, but that situation is now fortunately cleared up. 

Let me make it clear, because apparently I have not made it clear. 
We are not against collective bargaining; we are not against labor 
unions. We are prepared to bargain with them fully. We believe 
that it is a great step forward in the American economic system, and 
in the American democratic process, 

What we do say is that when labor unions overstep the bounds, just 
as if business combinations overstep the bounds, they ought to be 
restrained in the public interest. You would not tolerate for a mo- 
ment putting in the hands of the du Ponts, or anyone else, the power 
to stop our entire production of an essential material, or an essential 
product, and you have put laws on the statute books to prevent it. 
But you have not done it to prevent the same action just as deleterious 
to the public interest, where a labor combination, or labor is in a 
ccna position where it can restrict the whole production or 
strangle an entire industry, and thus the American economy. 

Senator Murray. Do you think that even though the union is 
strong and has a great membership, nevertheless, we could not have 
fair bargaining between labor and management and get a decent 
contract as a result? Unions have to be strong in order to be able to 
exact the kind of a contract that is decent and fair. 

Mr. Groner. That, of course, is true, to the point that they exact a 
form of contract that is decent and fair. But when they injuriously 
affect millions of innocent people, as they do by having a stranglehold 
on an entire industry, we think there, that they have gotten “out. of 
bounds just like we think business has gotten out of bounds if it 
attempts any such policy. 

Senator Murray. Do you think business got out of bounds durin 
the 1920’s to such an extent that, as a result, the crash occurred in Wal 
Street in 1929? Did they not participate in bringing about depressed 
conditions in this country as a result of their out-of-bounds activities? 

Mr. Groner. I do not think business had any more to do with that 
than a lot of other factors. 

Senator Murray. Some of the best economists think so. 

Mr. Groner. They fell by the wayside, and they were severel 
penalized as a result of it, too, Senator, and terrific losses were su. 
fered in business as well as in other activities. 

Senator Murray. But some of the best economists in the count 
and some of the ablest editorial writers blamed conditions on busi- 
ness at that time. Fortune magazine ran a series of editorials in 1938 
in which it said that the capitalistic system had failed; that it had 
collapsed and that it was the fault of industry in failing to provide 
an economic system under which people could live decently and get 
decent wages and working conditions. 


It is by strikes in coal, in steel, and 
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Mr. Groner. Well, I do not remember that Fortune magazine car- 
ried such, and if you say it did, then, of course, it did. But I would 
be inclined to disagree with Fortune magazine if it took the position 
that business was to blame for all of this. Remember the tremendous 
economic upsets that we had had as a result of the First World War 
all over the world. Remember the crazy days of inflation in which 
everybody was buying on installment basis, and everyone was pur- 
chasing right up to the hilt on the installment basis? I have heard 
equally good economists, those to whom you refer, who have taken 
the position that when the public was saturated with things they were 
buying on the installment basis, that is when business really took its 
nosedive, 

Senator Murray. As a result of the collapse that occurred and the 
depression that followed, great changes took place in this country: 
Unions were recognized, and we passed the Wagner Labor Rela- 
tions Act which established the policy that labor h: ad a right to organ- 
ize and to bargain collectively and so forth. We passed ¢ a number of 
other laws that regulated industry and changed conditions that had 
developed in this country under the all-powerful control of big busi- 
ness and industry, and, as a result, things have been going along 
pretty well. 

But now you oppose the right of unions to compel people to belong 
to the unions if they are going to work in an industry ¢ 

Mr. Groner. Yes, sir, we definitely say that no man, no American 
citizen, should be forced against his will to join a union as a condition 
of earning his living. Now, if he wants to join, that is fine, well and 
good. It is his inalienable right and we say he still has the inalien- 
able right not to join as well as to join, if he does not want to. 

Senator Murray. Then that same rule should apply to the lawyers 
that you have just been talking about with Senator Neely. 

Mr. Groner. Senator Neely raised the question about the lawyer. 
was very silent on that subject until Senator Neely brought it up, 

ut I still see a very definite difference between an integrated bar and 
a man joining or not joining a union. I see no ans alogy at all between 
the two, but still I say, if Senator Neely sees it, then two wrongs do not 
make a right. 

Senator Murray. You may proceed with your statement. 

Mr. Groner. In 1951 Congress eliminated the requirement that a 
union must receive authority through an employee election before it 
may negotiate a union shop with the employer. 

As a result, one barrier to compulsory unionism was eliminated, 
allegedly because the record showed that the employees very generally 
favored such authority wherever elections were held. We readily 
agree that the particular device did not serve a useful purpose. But 
the record as to the number of elections and of employees voting on 
the union’s authority to negotiate union-shop agreements is no evidence 
as to the merits of compulsory unionism. The real question is: Should 
any American citizen be forced to join a union as a condition of earn- 
ing his living? 

The national chamber’s members reaffirmed their opposition to com- 
pulsory unionism when this question went before the delegates at our 
annual meeting last year along with a reexamination of our labor-rela- 
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tions policies in general. Our membership approved the following 
clear and succinct policy declarations: 

Compulsory unionism interferes with the free and uncoerced choice of em- 
ployees with respect to self-organization and collective bargaining. Employees 
should be free to join or not to join a labor organization. Their right to work 
should never be dependent upon union membership. 

The right to work is jeopardized by compulsory unionism. <A labor union 
should recruit and hold its members on its merits and not by ma’.ing membership 
in any organization a condition of employment. 

We strongly disapprove, therefore, any attempt to liberalize fur- 
ther a Taft-Hartley provision which should have made no concessions 
in the first place. We believe that compulsory unionism should be 
banned completely, as a number of States have already done. No 
special concessions should be made for any particular industry, such 
as the current proposal to reduce to 7 days the period in which em- 
ployees in the construction industry must join a union or to permit any 
employer ‘and ne to negotiate any contract clause which requires 
union membership as a condition of employment. That is pretty flat 
and that is pretty square and that is where we stand. 

Senator Nrery. Mr. Groner, you have made a noble statement so far 
as lawyers are concerned, but I do not concur in it so far as it pertains 
to members of ordinary labor unions. However, in view of your posi- 
tion, will you not join me in a crusade to rid the Nation of the law yers 
closed shop, compulsory dues-paying union ? 

Mr. Groner. When you start the parade, you hold a flag for me, 
and I will join with you. 

Senator Neriy. Will you please repeat that patriotic declaration 
of independence ? 

Mr. Groner. When you start that parade, you keep a flag or ban- 
ner back for me and let me know and I will probably be there with 
you. 

Senator Neery. I sincerely thank you. So far as I am concerned, 
this is a case similar to that in which there is more joy in heaven 
over one sinner that repenteth than over ninety and nine from whom 
no repentance is required. 

Mr. Groner. We come from adjoining States. I came from Virginia 
and you came from an offshoot of Virginia, and we ought to get to- 
gether on this at least. 

Senator Nreevy. To that I say an enthusiastic and distinctly audible 
amen, 

Senator Ives. The witness . proceed. 

Mr. Groner. I think we are back to page 10 of the summation, item 
3, dealing with communism in labor unions. 

The non-Communist oath requirement should be retained and so 
strengthened as to prevent its present easy evasion; and there is no 
objection to extending the same requirement to employers. 

Union officials have criticized the present requirement of non-Com- 
munist affidavits as discriminatory because it is not required of em- 
ployers. We criticize it—as interpreted by NLRB and the Depart- 
ment of Justice—as offering no real deterrent to Communists and 
Communist-dominated unions, since it is difficult for prosecutors to 
prove that at precisely the moment the affidavits were signed, the 
signers were, in fact, Communists. 
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Legislation is now proposed to extend the affidavits to employ ers. 
While the national chamber believes that such a proposal is unneces- 
sary on the facts, it does not oppose the concept, provided that the 
requirement placed on employers is made practicable under ordinary 
business operations. 

I say that last because under some legislation that I have seen pend- 
ing here, I would not frankly and honestly know whether every fore- 
man and minor supervisor might have to sign that affidavit or not. 
Now, if it is wanted that those sign it, that is all right, just so it is 
clearly expressed. 

We do urge that the non-Communist oath be made meaningful in 
that a man who was a Communist yesterday and will again be one to- 
morrow cannot meet the requirement by a mental renunciation today ; 
also, that, if he has ever been a Communist or followed the party line, 
he should so disclose with the facts as to his recantation. 

Gentlemen, as you know, the Department of Justice and the Labor 
Board have held that under the language as it is now written, unless 
they can prove that a man is a Communist at the instant he executed 
the oath, he is not guilty of a violation, and that is practically an 
impossible thing to demonstrate. That, we think, should be corrected. 
Furthermore, employers should be assured the right to discharge em- 
ployees who prove to be Communists, and unions should be permitted 
to oust them from membership. Certainly, the facilities of the Board 
should be denied to unions, the leade rship of which includes any per- 
son proven to be a Communist or the activities of which indicate sig- 
nificant Communist influence. The ban should be maintained only 
as long as the union fails to purge itself of this sinister influence or 
leadership. It is highly important, also, that Communists should not 
be permitted to participate in the production of goods or services 
vital to national defense. 

The labor unions have done a fine job in many instances in ousting 
this Communist influence and we applaud them fully for the action 
they have taken. But we also know that there are several unions, at 
least it is so reported by the Department of Justice and others, which 
have not been able to purge themselves of this Communist influence 
and which need further action along that line. 

I think that not only this Congress, but all employers, should fully 
aid these labor unions to clear the ranks of that blight upon them. 
There are men like John L. Lewis and Walter Reuther who do not 
want communism in labor unions any more than the leaders of the 
chamber of commerce want it, and there is one place we can work to- 
gether 100 percent to clean it out. We do not often get together, Sen- 
ator Neely, but that is one situation where I think labor and business 
can walk down the aisle side by side. 

The next point is free speech for employers. The present provision 
guaranteeing the right of free speech should be strengthened. 

We are convinced that the National Labor Relations Board is de- 
signedly seeking to sabotage that constitutional right, as confirmed 
by section 8 (c) of the Taft-Hartley Act, just as it consistently denied 
the right under the Wagner Act. That is a pretty serious charge to 
make but we are convineed that we are right in making it, and that 
the whole trend and pattern of decision indicates that. 

Any student of the Constitution, on reading said section 8 (c) of the 
Taft-Hartley Act, must conclude that it states no more than the 
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guarantees assured by the organic document. Said section reads as 
follows: 

The expressing of any views, arguments, or opinion, or the dissemination there- 
of, whether in written, printed, graphic, or visual form shall not constitute or be 
evidence of an unfair labor practice under any of the provisions of this act, if 
such expression contains no threat of reprisal or force or promise of benefit. 

This simp le sentence should never have been required to be written 
into law because of the self-executing free speech provision of the 
Constitution. Nevertheless, employers found, in the days of the Wag- 
ner Act, that it was a dead letter insofar as the National Labor Rela- 
tions Board was concerned. 

Anything expressed by employers, or by others however remotely 
connected with them, that indicated disapproval of unions or union 
leaders was considered as evidence that an employee discharged for 
misconduct was, in fact, discharged for union activity, even if the 
discharge took place years later; also, such expressions were used as 
the basis of a findiny of bad faith in collective bargaining if an 
employer later refused to make concessions in negotiations. As a 
result, relatively few employers risked these sanctions. 

The United States Supreme Court in part, and then the Taft- 
Hartley Act more fully, corrected that situation. It aflirmed the 
basic right of an employer to express his views, arguments, or opinions 
without fear of committing a fictitious unfair labor practice, pro- 
vided that he made no threats or bribes. 

How has the Board reacted to this simple rule? It has decided 
that an employer’ $< xpression of his views as to the undesirabil: ty ot 
his employees afliliating with a union, even though free of threets or 
promise of benefits, may be the basis for setting aside an election which 
the union has lost. The citation on that is the General Shoe Corp. 
(77 N. L. R. B., 124, 21 L. R. R. M., 1337, 1948). 

This is done through the device of distinguishing a “representa- 
tion” case from an “unfair labor practice” case, and then applying the 
congressional prohibition only to the Board’s definition of an “unfair 
labor practice” case. Thus, the Board is able substantially to restrict 
the free speech provision of the act by ruling it to be inapplicable to a 
large and important segment of cases under its jurisdiction to wit, 
those involving the selection and certification of bargaining units. 

We contend that this devious distinction used by the Board and its 
resultant severe impact upon the constitutional right of free speech 
was certainly not intended by Congress. The evidence seems clear 
that, at the time the Taft-Hartley Act was adopted, Congress sought 
through this provision to protect the employer’s right of free speech 
without any such qualification. The House version of the free-speech 
yrovision was the one finally adopted without substantial change, and, 
thus, the House conference report thereon (No. 510 on H. R. 3020) 
is of special significance. At page 45 thereof is specified the restric- 
tive practice theretofore followed by the Board and the intent of the 
proposed corrective legislation : 

The practice which the Board has had in the past of using speeches and publi- 
cations of employers concerning labor organizations and collective-bargaining 
arrangements as evidence, no matter how irrelevant or immaterial, that some 
later act of the employer had an illegal purpose gave rise to the necessity for 
this change in the law. 
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rhe purpose is to protect the right of free speech when what the employer 
ays or writes is not of a threatening nature as does not promise a prohibited 
favorable discrimination. 

We submit that, in the face of such sweeping janguage as to the 
real intent of Congress, the Board’s restriction on the right of free 
speech in representation cases is another circumvention of the law; in 
short, another fetter imposed upon employers from which labor 
organizers remain completely free. 

Another illustration of the Board’s innate hostility to free speech 
for employers is its initiation and expansion of the so-called Bonwit- 
feller doctrine, the practical effect of which is that if the employer 
exercises the right to address his employees on a labor matter of mutual 
nterest on his own premises and time, he must also permit unions to use 
his property and working hours to address his employees on the other 
side of the subject, regardless of the adequacy of other media of com- 
nunication available by the union to the employees, thereby, in sub- 
tance, assuring the union the “last word.” ? 

[ might add parenthetically on that, that one thing the Labor Rela 
tions Board apparently conveniently overlooks in reaching that deci- 
sion and following that doctrine is that this is not initiated. They 
refer to the fact that the Board is granting the employee, the union, 
the right to answer the objection or answer the arguments against 
inionization if that is the situation before them, giving the union 
the right to answer the points raised by the employer. 

But what the Board convenient!y overlooks is that in making that 
address, the employer is answering a campaign that had been con- 
ducted for days, weeks, or months, by the union in advance and this 
s his only opportunity to point up and head up his views to the con- 
trary against what the union has been conducting for what might be 
an unlimited length of time. 

In our opinion, the whole principle upon which the Board pins 
this device to give the union the last word in this case is just falling 
flat on its face. It is faulty rationalization. 

Thus, it again becomes necessary for Congress to affirm that the 
constitutional right of free speech exists for American citizens, even 
f they are employers. 

The last of our key points that we present here is the reorganization 
if the NLRB. The National Lasor Relations Board and its staff 
should be reconstituted and reorganized. 

Confidence in NLRB by all groups is necessary if it is to serve a 
useful purpose, Certainly, management has cause to doubt seriously 
whether the Board, as presently constituted, is able with intellectual 
honesty to administer the Taft-Hartley Act as Congress wrote it and 
intended it to be. As long as any Board members and key staff mem- 
bers apply the one-sided philosophy of the Wagner Act, we cannot 
have the balanced labor-relations policy sought by the Congress in 
that act. 

A dispassionate review of the decisions of the Board seems to dis- 
close a studied attempt to evade the clear-cut intent of Congress, as 
expressed in the Taft-Hartley Act, and to revert to the principles 
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established under the Wagner Act. These include various decisions 
on the lockout and strike, on free speech for employers, and on sec- 
ondary boycotts, among others. 

Men steeped in one philosophy of life do not readily change their 
concepts in response to a legislative mandate. Thus, we say that two 
changes are in order: 

lirst, a reconstruction and reorganization of the Board and its 
staff; also an increase in membership of the newly constituted Board 
to seven members to achieve more efficient and prompt action. 

Second, a separation of functions. Administrative tasks, such as 
the issuance of complaints and the holding of representation elections, 
should be separated entirely from the judicial functions of the Board. 
More important still, the Board should have no control over, or parti- 
cipation in, the prosecution of NLRB cases, and this calls for the 
complete independence of the General Counsel. 

Senator Ives. You would have the Board act primarily as a court? 

Mr. Groner. I think so, sir. I think, Senator, that that is basically 
what we should reach for in this thing. 

When you combine the functions of investigator, prosecutor, judge, 
jury, and executioner in a single agency, then to expect the judicial 
function to be exercised completely independent of and free from the 
influence of the other functions is to strain credulity beyond the 
breaking point. 

Now. I would like to add a few comments on that because when I 
appeared before the House that was where I was shot at most. That 
is, the House Labor Committee. It was on the matter of a reconstitu- 
tion of the Board. 

There has been some correspondence on the subject between me and 
General Counsel Bott, of the Board, who said very generously that he 
agreed with most of the things I said, but he took exception to my 
criticism of the Board. 

(The correspondence referred to follows :) 

CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington 6, D. C., March 30, 1953. 
Senator H. ALEXANDER SMITH, 
Chairman, Senate Labor and Public Welfare Committee, 
United States Capitol, Washington 25, D. C. 
(Attention: Mr. Rodgers.) 

Dear SENATOR SmitH: When I testified before the Senate Labor and Public 
Welfare Committee on March 25, I referred to an exchange of correspondence 
between NLRB General Counsel Bott and myself. This reference is at page 266 
of that day’s transcript. 

Copies of the correspondence were not placed in the record at the time I 
testified, so I am enclosing copies with the hope that you will have them incor- 
porated in the proceedings. 

Thanking you for your courtesy, I am, 

Most sincerely yours, 
POWELL C. Groner, Vice President. 


[ National Labor Relations Board letterhead] 


Marcu 11, 1953. 
POWELL C. GRONER, 
President, Kansas City Public Service Co., 
Kansas City, Mo. 
Dear Mr. Groner: I have read your testimony before the House Committee on 
Education and Labor with a great deal of interest. Although I agree with much of 
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what you had to say, I disagree most positively and respectfully with your feel- 
ng that most of the staff are unable to adjust their thinking to the Taft-Hartley 
inw. 

When I was regional director in Kansas City, I tried to enforce the Wagner 
Act to the best of my ability, and, I hope, with sympathy for the problems of the 
employers involved and from a commonsense point of view. It has been my 
experience that practically every one of our people in their jobs are today doing 
the same job under the Taft-Hartley Act. It might interest you to know, in 
passing, that I recently supplied the House committee with figures which show 
that 65 percent of our people have been hired since the passage of the Taft- 
Hartley Act. I have made it my business by visiting our regional offices to try 
to get to know all these people personally. 

I hope sometime when I am in Kansas City that I can drop in and talk to you 
about our people, about the job we are trying to do, and about labor relations in 
general. I have made this field my life’s work and I would leave it within a 
moment’s notice if I thought I could not approach it objectively. 

I am enclosing a copy of the statement I made before the House committee 
and I hope you will read it with as much interest as I read the statement of the 
United States Chamber of Commerce. 

Very sincerely yours, 
GeorGE J. Bort, General Counsel. 


Maren 17, 1953. 
Hon. Georce J. Bort, 
General Counsel, National Labor Relations Board, 
Washington 25, D. C 


DeAR Mr. Borr: I have your letter of the 11th, this month, commenting upon 
the testimony which I recently presented, on behalf of the national chamber, 
before the House Labor Committee relative to the course which we believed that 
new labor legislation should take. 

From that letter I note that, while you agree with much of what I had to say, 
you disagree with my feeling that most of the “staff” are unable to adjust their 
thinking to the Taft-Hartley law. 

My comments on that point were not limited to the “staff; they extended 
equally to the members of the Board. They represented not only my personal 
convictions but those of the “grassroots” membership of the national chamber ; 
and, by so doing, we were not impugning the personal integrity of any man but 
merely applying human nature to the facts of life. 

We all now know that the Wagner Act was designedly one sided in its in- 
ception: that it was initially administered mostly by hot-eyed young zealots, 
carefully screened and molded in their formative years by Nathan Witt and 
others of his ilk; and that the real objective sought was not to promote industrial 
peace but, rather, dissension and an autocracy of labor. 

That shameful chapter in our legislative and administrative history is for- 
tunately long since closed; but the memory lingers on and, more important, 
vital precedents were set and thinking crystalized which, we sincerely feel, still 
prevails to some extent to this day. Men raised in that atmosphere, or its after 
maths, would be more than human if they were able entirely to divorce them- 
selves from its effects. The human mind does not readily reorient itself merely 
by reason of legislative fiat. 

Pven if we of the national chamber are completely wrong in our belief that 
the “Wagner Act philosophy” still prevails in strong segments of the NLRB 
setup—and I do not think we are wrong—yet we do not believe that anyone 
familiar with the facts can seriously deny that the administration of the act 
{whether Wagner or Taft-Hartley) has been consistently vested in men who 
have the labor viewpoint and have had to be satisfactory to labor before being 
appointed. I know of no instances in which employers’ recommendations of, 
or objections to, prospective appointees received real consideration. And, unless 
I have completely misread the trend of decision, there appears to be a studied 
effort to construe the act strictly and narrowly where employers’ rights are 
concerned as against a liberal and broad interpretation of those provisions which 
are favorable to unions and, particularly, to union leaders. 

Undoubtedly there are men on the Board and on its staff who are completely 
honest, intellectually as well as otherwise, and have thus succeeded in reorienting 
their thinking to the constitutional concepts of equality before the law for all, 
and of justice and fair dealing even for employers, which concepts the Taft- 
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Hartley Act sought to invoke. but we in business have been reluctantly forced 
to the conclusion that those concepts are not sufficiently prevalent as to dominate 
NLRB policies, as that agency is now constituted, with the unhappy result that 
the Board does not command the confidence as to its strict impartiality and 
complete objectiveness, of at least one of the adversaries appearing before it; 
and such lack of confidence breeds contempt and suspicion of our democratic 
processes, 


In short—the businessmen represented by the national chamber invoke against 
NLRB the same rule which NLRB has so often invoked against them in “domi- 
nation” cases, to wit, that indications of control of an organization at any time 
in the past will be deemed to have continued so as to contaminate that organiza- 
tion in its independence of action and thus to require its disestablishment- 
barring only complete, conclusive, and uncontradicted evidence to the contrary 
It is a poor rule that does not work both ways—and we have not been given the 
“complete, conclusive, and uncontradicted” evidence of reorientation of the 
Board’s policy to the concepts of equality for all before the law, 

When realistic men come face to face with such a situation, it seems to us 
n the national chamber that the best solution is to start afresh with an admin- 
istration which, like “Caesar's wife,” must be completely above suspicion. 

As suggested in the next-to-last paragraph of your letter I would welcome the 
opportunity to talk to you concerning the entire labor situation and trust that 
such an opportunity will come in the near future. There is nothing personal 
in the views above expressed. 

Yours sincerely, 
POWELL C. GRONER. 

Mr. Groner. I think the Bible tells us that it is difficult, if not im- 
possible, for the leopard. to change its spots. I think it is true, we 
feel it is true in this situation. Vital precedents were established and 
men in their formative years were trained in this prounion bias which 
pervaded both the wording and the administration of the Wagner Act 
in its early days. 

Now, that is not a very pleasant chapter in our legislative and ad- 
ministrative history. Fortunately, it has been very largely eradicated 
behind us, but nevertheless the economic and political “philosophy of 
those days, we sincerely feel, have not been entirely eradicated from 
the thinking of the Board and its staff. At least we believe that it 
comes to the surface in Board decisions periodically. 

Senator Griswotp. Might I ask a question there, Mr. Groner? 
Would it be possible to reorganize the Board so that it truly repre- 
sented the public and was not an apostle for either the employer or 
the employee, and was there to serve only the broad general public 
interest? Then under those conditions would it not be proper that 
they select their own general counsel to protect the public? 

Now, 2s a case in point, I cite, as I understand it, the theory back 
of the Federal Trade Commission which is, in theory at least, only 
to represent the interests of the public, and they are not interested 
in problems between competitors and all of that; they are simply 
there to represent the public interest. Then TI think they choose their 
own counsel and present the issues just from the standpoint of the 
public. 

Now, could the NLRB not be reconstituted, probably requiring some 
new membership in general, so that it did oA have any tendency to 
represent either labor or the employer, but simply to represent the 
American people as a whole? 

Mr. Groner. Well, Senator, of course that should be the objective 
of every governmental agency. It should be so set up, every govern- 
mental agency should be so constituted as to represent the public 
interest and not re present either party. Unfortunately, that has not 
occurred in this situation. 
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Senator Griswoip. I know that, but if that became the concept 
behind the NLRB, do you feel that they could choose their own gen- 
ral counsel and he would represent that view 

Mr. Groner. That would be entirely possible, Senator. Neverthe- 
ess, I am inclined to the view that no matter how you set it up, you 
should have a separation of the judicial and the administrative fune- 
(ion in some way or other, either within the Board by a complete line 

of demarcation, or otherwise. 

Now, how that should be best handled, whether your method or the 
method suggested by Senator Taft in his Senate bills 657 and 659, 
[ am not prepared to say. We think that the principles of those two 
bills of Senator Taft are very sound and very good, except we think 
he should go one step further and provide for a complete reconstruc- 
tion of the Board. He provides for changing the members from 5 to 7, 
but leaving the present 5 in there. 

Now, we think that there should be a clean sweep and an opportu- 
nity for the new administration; if there are any present members of 
the Board or their staff that are good, they can be reappointed, but if 
they are no good then they can be eliminated as they should have 
been if they are no good. This new administration should have an 

opportunity for a clean sweep and to appoint the type of men to 
whom you refer and the type of men that should have been appointed 
n the first instance. but unfortunately were not appointed in the first 
instance. 

The businessmen of America would seem to be justified in applying 
to the Labor Board the same doctrine that the Board has applied 
to them in domination cases. That is proof of control of an organiza- 
tion at any time in the past would be deemed to have continued so 
as to contaminate that organization in its independence of action, 
and thus to require its disestablishment barring only conclusive and 
uncontradictory evidence to the contrary. 

Senator Ives. Will you excuse me, please? I have to leave. Sen- 
ator Griswold will take over now. 

Mr. Groner. That is the rule that has been applied to businessmen 
since 1935 by the Board and we feel it is a poor rule that does not 
work both ways, and that we, in business, have not received the con- 
clusive and uncontradicted evidence of reorientation of the Board’s 
policy tot he concept of equality for all before the law. 

Thus, while we are in full accord with the principles of Senator 
Taft’s two bills, S. 657 and S. 659, which improve procedures and pro- 
vide for reorganizing the functional processes of the Board, we do 
urge a slight revision thereof to reconstitute the Board with a clean 
slate. 

I see that I have run over considerably the time allotted. That 
concludes the summary of the statement that I wanted to present on 
behalf of the national chamber. It does not fully cover the position 
by any matter of means of the national chamber, and it is a question 
as to whether you would see fit, if time permits, to give me a few more 
minutes to summarize the other points that we have, or whether you 
will accept my statement just made with the understanding that from 
page 15 to the end of our main statement, which has not been covered, 
that it should be given consideration when you do consider the point 
of view of the national chamber. 
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Senator Grisworp. That will be made a part of the record and 
will be considered by the committee. 
(The statement referred to above follows:) 


STATEMENT OF POWELL C. GRONER IN BEHALF OF THE CHAMBER OF COMMERCE OF 
THE UNITED STATES 


My name is Powell C. Groner; my address, Kansas City; my occupation, 
lawyer and president of the transit system serving Greater Kansas City. 

In that latter capacity I have had dealings with labor for over a quarter 
century—the last 10 years with an A. F. of L. Union. During all of that period 
we have had the inevitable controversies but no strikes, lockouts, or serious dis- 
putes. Thus, I believe that I have learned something at first hand about in- 
dustrial relations, including the problems which confront business and labor 
executives ; the hopes, fear, and aspirations of the laboring man; and the extent 
to which Government, whether Federal or State, should take a hand in this pecu- 
liarly personal relationship. 

I appear before this committee to express the considered views of that great 
cross section of American businessmen, large and small, from the chief industrial 
centers, the towns, villages, and country crossroads—over 1,600,000 in all—who 
make up the underlying membership of the Chamber of Commerce of the United 
States through their affiliation with approximately 3,200 local, regional, and 
State chambers and trade associations. 

Genuine collective bargaining is the best method for achieving labor-manage- 
ment harmony. Maximum emphasis is thereby placed on voluntary cooperation 
between employees and employers through a labor contract of their own making, 
tailored to meet their own needs. 

The function of government, whether Federal or State, in labor relations 
should be to recognize and promote genuine collective bargaining as the method 
most consistent with our political and economic traditions and most effective for 
the realization of our productive potential. 

In the performance of that function, governmental action should be neither 
paternalistic nor one sided. It should be limited to the enactment and en- 
forcement of laws which will evenly balance the rights and responsibilities of 
labor and management in their collective-bargaining relationship and otherwise 
before the law, and which will protect the paramount interest of the general 
public against any abuse of those rights and responsibilities by either party. 

This concept of the principle which should guide governmental action in 
labor relations has not always been adhered to in practice. The Wagner Act, 
adopted in 1935, was admittedly one sided. It promoted union organization 
without regard for the interests and rights of employers and without imposing 
comparable responsibilities. Even more important, it failed to recognize that 
the public interest must be the first concern of Government. 

The Labor-Management Relations Act was written in 1947 in an effort to 
correct these fundamental errors. Its avowed purpose, partly achieved, was 
to assure equality before the law for both labor and management and a proper 
concern for the paramount public interest. 

There are four basic objectives implicit in that act, none of which received 
real recognition in the Wagner Act. They are: 

To protect the public interest as well as the rights of individual employees 
and the rights of employers, while preserving the just rights of labor unions 
and union members; 

To require a higher degree of legal responsibility in the exercise of the 
rights vested in unions and in union members ; 

To recognize and prohibit certain abusive practices by unions as well as by 
employers; and 

To specify remedial procedures designed to assure the exercise and en- 
forcement of the rights and responsibilities set forth in the act. 

Those basic objectives cannot be altered or modified without jeopardizing 
the development attained thus far and without reverting to the unbalanced 
I’ederal labor-law system, which for 12 years preceded the enactment of the 
Taft-Hartley Act. 

The national chamber urges that all proposals designed to restore the im- 
balance of the Wagner Act be critically serutinized. In addition, the national 
chamber urges careful study by Congress of proposals for further improvement 
in the Labor-Management Relations Act. Under no circumstances should the 
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new labor legislation be punitive in character as concerns either party, and it 

hould be written with an eye primarily on the public welfare. 

Of first importance among the improvements suggested by the national chamber 

re these five: 

1. The exercise of monopolistic power by labor leaders acting through 
union organizations should be restrained by legislation. Those exercising 
such power or seeking to acquire it should be denied the facilities of the 
National Labor Relations Board or should be made subject to the anti- 
trust laws, or both. 

2. All forms of compulsory unionism should be barred, and the right 
to work, with or without union affiliation as the individual may determine, 
thus made inviolate. 

3. New legislation is necessary to cope with Communist infiltration or 
domination of labor unions in order to assist labor unions, employees, and 
employers to cooperate in its elimination. 

4. The constitutional right of free speech should be fully preserved. 

5. The National Labor Relations Board should be reconstituted so as to 
eliminate prounion bias, insure impartiality for both employees and em- 
ployers and restore public confidence. 

The following is a list of 23 specific recommendations which the national 
chamber makes to the Senate Labor and Public Welfare Committee. There 
are 23 in all; 14 provide for changes in the present act and 9 contemplate re- 
tention of existing provisions, 


RECOMMENDATIONS FOR PROPOSED CHANGES 


1. Facilities of the NLRB should be denied to unions which seek to use the 
economic power vested in them through certifications or recognitions under 
the act to effect monopolistic bargaining patterns and combinations (any anti- 
trust approach to that problem would presumably be through a different statute.) 

2. All forms of compulsory unionism should be prohibited, and the right to 
work, with or without union affiliation, thus made inviolate. 

3.. The non-Communist oath requirement should be retained and so strengthened 
us to prevent its present easy evasion ; there is no objection to extending the same 
requirement to employers. 

4. The present provision guaranteeing the right of free speech should be 
strengthened. 

5. The National Labor Relations Board and its staff should be reconstituted 
and reorganized. The newly created Board should be increased from the present 
5 members to 7 members for more prompt and efficient action. The adminis- 
trative functions should be separated from the judicial functions. 

6. State and community authority in labor relations should be increased, and 
the scope of Federal authority reduced accordingly. 

7. A number of improvements are needed in the secondary boycott provisions, 
particularly as concerns the boycotting of secondary employers. The definition 
of “concerted activities” needs clarification. 

8. Ambiguities now in the act, permitting evasion of the prohibition against 
“featherbedding,” should be eliminated. 

9. The right to lockout in an economic contest should be made coextensive with 
the right to strike 

10. The scope of collective bargaining should be defined more clearly. 

11. The Federal Mediation Service should be strengthened and remain in- 
dependent; but it should not encroach upon the jurisdiction of State mediation 
agencies, 

2. A secret vote should be required on the employer's last offer whenever a 
strike appears imminent. 

15. Loss of pay occasioned by an unfair labor practice should be assessed only 
against the party found to be primarily responsible therefor, 

14. A new provision is needed to define the responsibility of union leaders 
as fiduciaries. The Labor Department should not have supervisory powers 
over welfare funds. 


RECOM MENDATIONS AGAINST PROPOSED CHANGES 


15. Use of the injunctive process by NLRB in unfair labor practices should be 
continued. 





TAFT-HARTLEY ACT REVISIONS 


So-called economic strikers should not be permitted to vote in selection 

of a collective-bargaining agency. 

17. The present penalty against individuals who strike in violation of the 
60-day waiting period before contract modification should be retained. 

18. The prohibition against NLRB hearing officers making recommendations 
should be retained 

19. Regional NLRB directors should not be permitted to direct an election 
before a determination is made, after adequate hearing on the facts, as to the 
appropriate collective-bargaining unit. 

20. No change is necessary in the present definition of supervisor 

21. Scant experience with national-emergency strike provisions does not justify 
any major changes or additions. The definition of a national emergency should 
be clarified and the injunctive process available to the Government therein 
should be retained. Boards which are set up under these provisions should be 
fact-finding agencies exclusively. 

22. Compulsory arbitration is not justified on the basis of experience to date. 

23. Seizure of private property involved in a labor dispute is not justified. 

The foregoing 23 recommendations for and against proposed changes will 
each be separately considered in the order above set forth. 


1. Racessive economic power of unions 


Facilities of the NLRB should be denied to unions which seek to use the 
economic power vested in them through certifications or recognitions under 
the act to effect monopolistic bargaining patterns’and combinations. 

Certain practices not covered in the Taft-Hartley Act and which stem from 
the tremendous growth of economic power which a number of labor organiza- 
tions have acquired or are presently acquiring should be most carefully ex- 
amined to determine whether their restraint is not essential to the public wel- 
fare. The Nation has had practical and vivid proof in numerous instances since 
1946 that the leaders of certain key unions have been vested with monopolistic 
power over the entire national economy such as we would not tolerate for an 
instant if exercised by any businessman or combination of businessmen. And 
it should be understood that the economic strength of certain unions may be 
monopolistic in character even though limited to particular areas, industrial 
or commercial, or to particular industries such as the trucking or building in- 
dustries. 

Whatever legislative proposals are devised to meet this problem should be 
motivated solely by the desire to make the public interest paramount without 
harassment of those unions of highly responsible conduct. They should rec- 
ognize ihat labor unions, like any other group in our econemy, can and do 
serve a useful and worthy purpose so long as they do not acquire or exercise 
arbitrary powers. 

It should be understood, also, that not all ferms of group bargaining are 
alien to the public interest. When multiunit bargaining arrangements are not 
disruptive and harmful to the public interest, they should not be disturbed, 
provided both employers and employees wish them to continue. Many examples 
exist in which group bargaining has been conducted with a keen sense of 
public responsibility and a long history of peaceful and harmonious relations 
between unions and employers. But experience clearly indicates that monopo 
listic combinations in collective bargaining. producing the end result of giving 
# union leader a stranglehold upon an entire industry or the key segments 
thereof, is alien to our American way of life, contrary to our principles of 
free competitive enterprise and completely inimical to the public interest. 

The problem of devising statutory limits to prevent arbitrary power by labor 
unions is a complex one. Proposals already advanced include the enactment 
of antitrust limitations especially adapted for labor unions and, of particular 
interest to this committee, the integration of Taft-Hartley procedures with this 
antitrust legislation 

Provision should be made in the Taft-Hartley Act to authorize NLRB to 
withdraw certification rights of any union which wields monopolistic bargaining 
power or which attempts to force an employer into multiunit bargaining as a 
step toward such power. International unions are able to wield great strength 
by the use of certification rights, either directly granted to them by the Board 
or in the name of local unions which delegate bargaining functions to the inter- 
national. Recent examples of this practice may be noted in the steel- and 
auto-industry negotiations. 
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Another device which adds materially to the power of an international or of 
ny combination of unions acting in concert is the presentation of identical 
demands to competing employers. <A significant step in the process of organizing 
ind exercising econcinic power often is the establishment by unions of common 
expiration dates in bargaining agreements so that a strike may shut off produc- 
tion in many business establishments at once. A regalar pattern of such prac- 
tices might well be deemed evidence of an attempt to apply monopolistic power. 

Consideration should also be given by this committee to the question as to 
vhether an international union should not be restricted from attempting by 
coercion or favor to induce a local union to adopt the bargaining objectives of 
the international, if it chooses otherwise. However, it should be recognized 
that voluntary participation by local unions in the research and coordination 
activities of an international union in the area of collective bargaining is a matter 
for determination by the unions involved, and is not properly an area for regu- 
lation by statute. 


» Compulsory unionism 


All forms of compulsory unionism should be prohibited, and the right to work, 
with or without union affiliation, thus made inviolate. 

In 1951 Congress eliminated the requirement that a union must receive 
authority through an employee election before it may negotiate a union shop 
with the employer. 

As a result, one barrier to compulsory unionism was eliminated, allegedly 
because the record showed that the employees very generally favored such 
authority wherever elections were held. We readily agree that the particular 
device did not serve a useful purpose. But the record as to the number of 
elections and of employees voting on the union’s authority to negotiate union- 
shop agreements is no evidence as to the merits of compulsory unionism. The 
real question is: Should any American citiZen be forced to join a union as a 
condition of earning his living? 

The national chamber’s members reaffirmed their opposition to compulsory 
unionism when this question went before the delegates at our annual meeting 
last year along with a reexamination of our labor-relations policies in general. 
Our membership approved the following clear and succinct policy declarations: 

“Compulsory unionism interferes with the free and uncoerced choice of 
employees with respect to self-organization and collective bargaining. Employees 
should be free to join or not to join a labor organization. Their right to work 
should never be dependent upon union membership. 

“The right to work is jeopardized by compulsory unionism. A labor union 
should recruit and hold its members on its merits and not by making membership 
in any organization a condition of employment.” 

We strongly disapprove, therefore, any attempt to liberalize further a Taft- 
Hartley provision which should have made no concessions in the first place. 
We believe that compulsory unionism should be banned completely, as a number 
of States have already done. No special concessions should be made for any 
particular industry, such as the current proposal to reduce to 7 days the period 
in which employees in the construction industry must join a union or to permit 
any employer and union to negotiate any contract clause which requires union 
membership as a condition of employment. 


8. Communism in labor unions 


The non-Communist-oath requirement should be retained and so strengthened 
as to prevent its present easy evasion; and there is no objection to extending the 
same requirement to employers. 

Union officials have criticized the present requirement of non-Communist 
affidavits as discriminatory because it is not required of employers. We crifti- 
cize it—as interpreted by NLRB and the Department of Justice—as offering no 
real deterrent to Communists and Communist-dominated unions, since it is 
difficult for prosecutors to prove that at precisely the moment the affidavits were 
signed the signers were, in fact, Communists. 

Legislation is now proposed to extend the affidavits to employers. While the 
national chamber believes that such a proposal is unnecessary on the facts, it 
does not oppose the concept, provided that the requirement placed on employers 
is made practicable under ordinary business operations. 

We do urge that the non-Communist oath be made meaningful in that a man 
who was a Communist yesterday and will again be one tomorrow cannot meet 
the requirement by a mental renunciation today; also, that, if he has ever been 
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a Communist or followed the party line, he should so disclose with the facts as 
to his recantation. 

Furthermore, employers should be assured the right to discharge employees 
who prove to be Communists, and unions should be permitted to oust them from 
membership. Certainly, the facilities of the Board should be denied to unions 
the leadership of which includes any person proven to be a Communist or the 
activities of which indicate significant Communist influence. The ban should 
be maintained only as long as the union fails to purge itself of this sinister in- 
fluence or leadership. It is highly important, also, that Communists should 
not be permitted to participate in the production of goods or services vital to 
national defense. 

4. Free speech for employers 

The present provision guaranteeing the right of free speech should be 
strengthened. 

We are convinced that the National Labor Relations Board is designedly seek- 
ing to sabotage that constitutional right, as confirmed by section 8 (c) of the Taft- 
Hartley Act, just as it consistently denied the right under the Wagner Act. 

Any student of the Constitution, on reading said section 8 (c) of the Taft- 
Hartley Act, must conclude that it states no more than the guaranties assured 
by that organic document. Said section reads as follows: 

“The expressing of any views, argument, or opinion, or the dissemination there- 
of, whether in written, printed, graphic, or visual form shall not constitute or 
be evidence of an unfair labor practice under any of the provisions of this Act, 
if such expression contains no threat of reprisal or force or promise of benefit.” 

This simple sentence should never have been required to be written into law 
because of the self-executing free-speech provision of the Constitution. Never- 
theless, employers found, in the days of the Wagner Act, that it was a dead letter 
insofar as the National Labor Relations Board was concerned. Anything 
expressed by employers, or by others however remotely connected with them, that 
indicated disapproval of unions or union leaders was considered as evidence that 
an employee discharged for misconduct was, in fact, discharged for union activity, 
even if the discharge took place years later; also, such expressions were used as 
the basis of a finding of bad faith in collective bargaining if an employer later 
refused to make concessions in negotiations. As a result, relatively few em- 
ployers risked these sanctions. 

The United States Supreme Court in part, and then the Taft-Hartley Act more 
fully, corrected that situation. It affirmed the basic right of an employer to 
express his views, arguments, or opinions without fear of committing a fictitious 
unfair labor practice, provided that he made no threats or bribes. 

How has the Board reacted to this simple rule? It has decided that an 
employer’s expression of his views as to the undesirability of his employees 
affiliating with a union, even though free of threats or promise of benefits, may 
be the basis for setting aside an election which the union has lost.’ This is 
done through the devise of distinguishing a “representation” case from an “un- 
fair labor practice” case, and then applying the congressional prohibition only 
to the Board’s definition of an “unfair labor practice” case. Thus, the Board 
is able substantially to restrict the free-speech provision of the act by ruling it 
to be inapplicable to a large and important segment of cases under its juris- 
diction ; to wit, those involving the selection and certification of bargaining units. 

We contend that this devious distinction used by the Board and its resultant 
severe impact upon the constitutional right of free speech was certainly not 
intended by Congress. The evidence seems clear that, at the time the Taft- 
Hartley Act was adopted, Congress sought through this provision to protect the 
employer's right of free speech without any such qualification. The House 
version of the free-spech provision was the one finally adopted without sub- 
stantial change, and, thus, the House conference report thereon (No, 510 on H. R. 
3020) is of special significance. At page 45 thereof is specified the restrictive 
practice theretofore followed by the Board and the intent of the proposed cor- 
rective legislation : 

“The practice which the Board has had in the past of using speeches and 
publications of employers concerning labor organizations and collective-bargain- 
ing arrangements as evidence, no matter how irrelevant or immaterial, that 
some later act of the employer had an illegal purpose gave rise to the necessity 
for this change in the law. 


1 General Shoe Corp., 77 N. L. R. B. 124, 21 L. R. R. M., 13887 (1948). 
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“The purpose is to protect the right of free speech when what the employer 
says or writes is not of a threatening nature as does not promise a prohibited 
favorable discrimination.” 

We submit that, in the face of such sweeping language as to the real intent of 
Congress, the Board's restriction on the right of free speech in representation 
cases is another circumvention of the law; in short, another letter imposed upon 
employers from which labor organizers remain completely free. 

Another illustration of the Board’s innate hostility to free speech for em- 
ployers is its initiation and expansion of the so-called Bonwit-Teller doctrine, 
the practical effect of which is that if the employer exercises the right to ad- 
dress his employees on a labor matter of mutual interest on his own premises 
ind time, he must also permit unions to use his property and working hours 
to address his employees on the other side of the subject, regardless of the ade- 
quacy of other media of communication available by the union to the employees,’ 
chereby, in substance, assuring the union the “last word.” 

Thus, it again becomes necessary for Congress to affirm that the constitu- 
tional right of free speech exists for American citizens, even if they are 
employers. 

). Reorganization of NLRB 

The National Labor Relations Board and its staff should be reconstituted 
and reorganized. 

Confidence in NLRB by all groups is necessary if it is to serve a useful pur- 
pose. Certainly, management has cause to doubt seriously whether the Board, 
as presently constituted, is able with intellectual honesty to administer the 
Taft-Hartley Act as Congress wrote it and intended it to be. As long as any 
Board members and key staff members apply this one-sided philosophy of the 
Wagner Act, we cannot have the balanced labor-relations policy sought by the 
Congress in that act. 

A dispassionate review of the decisions of he Board seems to disclose 
a studied attempt to evade the clear-cut intent of Congress, as expressed in 
the Taft-Hartley Act, and to revert to the principles established under the 
Wagner Act. These include various decisions on the lockout and strike, on free 
speech for employers and on secondary boycotts, among others. 

Men steeped in one philosophy of life do not readily change their concepts in 
response to a legislative mandate. Thus, we say that two changes are in order: 

First, a reconstitution and reorganization of the Board and its staff; also, an 
increase in membership of the newly constituted Board to seven members to 
achieve more efficient and prompt action. 

Second, a separation of functions. Administrative tasks, such as the issuance 
of complaints and the holding of representation elections, should be separated 
entirely from the judicial functions of the Board. More important still, the 
Board should have no control over, or participation in, the prosecution of NLRB 
cases, and this calls for the complete independence of the General Counsel. Com- 
bining the functions of investigator, prosecutor, judge, jury and executioner 
in a single agency and then to expect the judicial function to be exercised com- 
pletely independent of and free from the influences of the other functions is to 
strain credulity beyond the breaking point. 


6. State labor laws 

State and community authority in labor relations should be increased, and the 
scope of Federal authority reduced accordingly. 

Federal jurisdiction in the field of labor relations has expanded so greatly in 
recent years as the result of statutory and case law as to curtail substantially 
the jurisdiction of the States. This overcentralization of authority, unfortunate 
us it is in many fields, is particularly unfortunate in the field of labor relations 
where local handling of issues should be emphasized wherever possible. Maxi- 
mum voluntary action is usually attained in the actual environment where the 
issues arise. 

Congress has authority to vest the States with legislative power over labor- 
management issues either solely or concurrently with Federal authority, even 
though such issues affect interstate commerce and are, therefore, within the 
sphere of preemptive Federal authority. 


2 Ronwit-Teller, Inc. (96 N. L. R. B. 608, 28 L. R. R. M., 1547 (1951)) ; Metropolitan 
Auto Parts. Inc. (99 N. L. R. B. 401, 30 L. R. R. M., 1079 (1952) ; National Screw and 
Mfg. Co. (101 N. L. R. B. 218, 31 L. R, R. M., 1208 (1952). 
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Certain practices are, of course, already in the special province of State au 
thority, such as violence in labor disputes, certain types of illegal picketing 
and certain collusive agreements between unions and employers resulting in 
restraints of trade. In addition, the States have demonstrated a wholesome and 
proper legislative concern for the prompt settlement at the State or local level 
of disputes in essential industries which are basically of local interest, such 
as those which arise in the field of public utilities. This, by all means, should 
be encouraged and a simple amendment of the Taft-Hartley Act will do so” 

Legislation is also needed to define clearly the areas in which Congress en- 
courages the States to adopt concurrent legislation or to adopt sole legislation. 
Here again, Congress can readily apply the method used in section 14 (b) of 
the Taft-Hartley Act, wherely State laws prohibiting union membership agree- 
ments were allowed to remain effective notwithstanding Taft-Hartley provisions 
in which the prohibition is not as absolute. We recommend that secondary boy- 
cotts be included in this special category of State jurisdiction. 

Also, we urge that Congress make more definite and practicable the method con 
templated in section 10 (a), which authorizes NLRB to cede jurisdiction over 
certain unfair labor practices to State boards in specified industries. The Board 
has thus far found it so difficult to determine what shall constitute the standard 
of consistency as between the State and Federal statutes that no ceding agree 
ments have been concluded. Specific provisions should determine what shall 
be deemed a consistent State labor relations act so that agreements of this kind 
may be successfully executed 


7. Secondary boycotts 


A number of improvements are needed in the secondary boycott provisions, 
particularly as concerns the boycotting of secondary employers. The definition 
of “concerted activities” needs clarification. 

Serious gaps exist in the secondary boycott provisions and improvements are 
necessary in order adequately to prevent the evil practices which Congress in- 
tended to outlaw. 

Section 8 (b) (4) makes it an unfair labor practice for unions to induce the 
emp! \vees of another employer to refuse to handle goods or to perform services. 
It says nothing about inducing the other employer himself to boycott the prod- 
ucts or services of a struck employer. As a result, labor unions have been able 
to wield tremendous boycott power upon secondary employers, while observing 
the letter of the law prohibiting pressure upon secondary emplovees, The effeet 
is to apply severe economic penalties to persons who have no direct relationship 
to the labor dispute. This oversight should be corrected. 

Also, the Board has declared to be legal various admittedly concerted em- 
ployee boycotts against secondary employers if they are carried out in or near 
the site of the primary dispute: and that exception has heen later enlarged so 
as to permit a boycott removed from the site of the dispute on the ground that 
the struck employer's facilities (trucks) could be followed, and the employees 
of various employers unrelated to the dispute could be induced to boyeott such 
facilities." 

Clarification appears necessary as to what is meant by “concerted activities” 
Within the meaning of the secondary boycott provisions.. Language should be 
added so that a course of conduct which reveals any plan or attempt to induce 
other employees to boycott a struck employer may be deemed clearly to come 
within the prohibitions of the act. 

A technical construction by NLRB of the phrase “employees of any employer” 
has resulted in another loophole in which a secondary boycott has been permitted. 
In several cases, the employees solicited by labor unions for participation in a 
secondary boycott were agricultural workers and railroad workers. NLRB de- 
cided that a particular union could encourage these secondary employees to 
participate in a boycott because such occupations are not covered hy the Taft- 
Hartley Act, although the union, itself, was covered." 








‘As illustrative: Congress can readily restore the efficacy of State laws restricting 
strikes and lockouts in public utilities, as Congress restored, by sec. 14 (b) of the Taft 
Hartley Act. the efficacy of State laws restricting compulsory unionism. 

4 Oil Workers International Union, CIO (84 N. L. R. B. 315, 24 L. R. R. M. 1289 (1949)) 
Schultz Refrigerated Services, Inc. (87 N. L. R. B. 502. 25 L. R. R. M. 1122 (1949) ) Con 
way’s Express (87 N. L. R. B. No. 130, 25 LR. R. M. 1202 (1949) ). 

5 NLRB vy. International Rice Milling Co. (841 U. S. 665). 

® DiGiorgio Wine Co. (87 N. lL. R. B. 720, 25 L. R. R. M. 1228 (1949)): 


International 
Rice Milling Co. (84 N. L. R. B. 360, 24 L. R. R. M. 1254 (1949)) 
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Some unions have complained that the existing secondary-boycott provisions 
require members of one union to act in certain circumstances as strikebreakers 
gaimst members of the same union. This allegedly occurs when the struck em- 
ployer farms out struck work to another employer. If there is any equity in the 
osition of the unions on the facts as above stated, any remedial legislation should 
be carefully drawn to permit no weakening of the act’s basic antiboycott provi- 
ons. These provisions are aimed at vicious practices, extending far beyond the 
cope of legitimate union activities, and should be strengthened, not weakened. 


Feathe) bedding 

Ambiguities now in the act, permitting evasion of the prohibition against 
featherbedding,” should be eliminated 

rhe antifeatherbedding provisions of the Taft-Hartley Act are substantially 
neffective as a result of inexact wording. The United States Supreme Court 
made this clear in decisions rendered as recently as March 9, 1953. Under those 
decisions, the antifeatherbedding provisions are not sufficiently broad in scope to 
prevent a union from exacting payment for “service” which is undesired and 
unnecessary, if the union adopts the device of offering to perform, or even of 
uctually performing, such “service.” Such practices and the making of demands 
to secure them should be banned in unmistakable language. 


Hquating the lockout and strike 

The right to lock out in an economic contest should be made coextensive with 
the right to strike. 

Recent decisions of the National Labor Relations Board have indicated that, in 
the opinion of the Board, the right to lock out and the right to strike, when an 
economic contest develops, were not meant to be given equal application in the 
faft-Hartley Act. 

We disapprove strongly of this view. It is, in our opinion, an erroneous con- 
struction, since the objective of the act was to equalize to the maximum extent 
possible the rights and responsibilities of both unions and employers. This 
objective is clearly apparent in the legislative history of the act, in the congres- 
sional debates, and in its very structure. 

The inequities to which this theory leads are illustrated in the recent Morand 
Brothers Beverage and Davis Furniture cases, in which unions were declared 
free to strike one or more members of an employer group, the members of which, 
by agreement with the union, bargained collectively, but the employers could 
not use the lockout as a countermeasure.’ In facet, in its latest ruling in the 
Morand case, the Board rejects the view of the Court that the lockout is a 
legitimate weapon of the employer group in an economic strike and strongly 
intimates that even a lockout, after an impasse in negotiations, by an employer 
who bargains individually, is an unfair labor practice. 

We urge that Congress make clear that this one-sided interpretation was not 
the congressional intent, and that the right of lockout, when an impasse is 
renched in an economic contest, is coextensive with the right to strike. 

10. Defining the scope of bargaining 

The scope of collective bargaining should be detined more clearly. 

We urge that Congress define the scope or subjects of collective bargaining 
insufar as the Taft-Hartley Act imposes upon the parties a duty to bargain. 
The present requirement, as now construed, attaches to virtually any conceivable 
proposal from employees or employers which even remotely relates to wages, 
hours, or working conditions. The generality of these terms creates uncer- 
tainty as to what is actually excluded and, therefore, outside the scope of bar- 
gaining as required by the Taft-Hartley Act. 

We cannot believe that Congress, in the original adoption of this phraseology 
in 1935 in the Wagner Act, had any conception of the expansion which was to 
take place in the great variety of items to which the duty to bargain presently 
attaches, particularly as to the great variety of fringe benefits. Fringe benefits, 
in the strict sense, are properly within the area of collective bargaining, and 
no request is made for a statutory limitation in this respect. 

We are concerned, however, with subjects which do arise in bargaining nego- 
tiations and which we strongly believe have no place here. In the industrywide 


* Morand Brothers Beverage Co., 91 N. L. R. B. No. 58, 26 L. R. R. M. 1501 (1950) : 
190 F. (2d) 576, 28 L. R. R. M. 2364 (1951) ; 99 N. L. R. B. No. 55, 30 L. R. R. M. 1178 
(35) 23 Davis Furniture Co., 94 N. L. R. B. No. 52, 28 L. R. R. M. 1082 (1951); 197 F. 

2d) 435, 30 L. R. R. M. 2294 (1952) ; 100 N. L. R. B. No. 158, 80 L. R. R. M. 1380 (1952). 
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negotiations in coal mining, for example, negotiations in recent years have 
included union demands for share-the-work programs among employers and, 
consequently, among their employees, which have consisted, in fact, of restric- 
tions upon the production and marketing of coal. A related question, which is 
equally important, is the need for legislation to make clear that, in the area of 
bargaining as defined in the Taft-Hartley Act, there is no requirement to bargain 
over union demands to share in the management or control of the business enter- 
prise itself. Nor should unions be required, by the same token, to bargain over 
demands by any employers which constitute an interference with the union’s 
internal organization and procedures. Such a limitation should be applied 
equitably to both employers and unions. 


11. Mediation and conciliation 


The Federal Mediation and Conciliation Service should be strengthened and 
kept independent; it should not encroach upon the jurisdiction of State media- 
tion agencies. 

Mediation and conciliation services hy Federal and State agencies are a vital 
part of the collective-bargaining process. It is imperative, if all parties are to 
have confidence in such services, that they remain impartial. 

We deem it extremely unlikely that confidence in the objectivity of FMCS 
could be maintained if this agency were to be made part of the Department of 
Labor, an agency whose activities are required by statute to promote the welfare 
of labor primarily. Employers as well have a vital interest in mediation activi- 
ties and their objectivity. It is our conviction that the Service will be most 
effective if it continues as an agency entirely independent of any other agency, 
and particularly those charged with advancing the interests of any segment or 
group in our economy. 

A proposal has been made that the Federal Mediation and Conciliation Service 
must intervene in collective-bargaining negotiations before an impasse is reached 
in order that its work may be attempted in a more receptive atmosphere. In our 
opinion, such a role would give the agency a role of interference rather than 
mediation. As long as the parties may conceivably reach an accord, there is no 
actual dispute, and the area for mediation has not been defined. Until this 
stage in negotiations has been reached, in fact, the role of the Federal Mediation 
Service should be confined to one of collective information as to the status of 
negotiations, 

Attention should be given by Congress to the area of possible cooperation 
between Federal and State mediation agencies. In recent years, with the growth 
of multiunit bargaining, the Federal Mediation and Conciliation Service has found 
it necessary to mediate, with increasing frequency, disputes which have genuine 
national-emergency proportions. But many opportunities still exist for en- 
couraging the role of State agencies in the many thousands of bargaining rela- 
tionships which do not have a national-emergency character. 

Too often Federal and State mediation agencies exercise competing functions. 
In Michigan, for example, a State in which the mediation agency undertakes to 
provide a prompt and efficient service for labor disputes, State and Federal 
mediators are sometimes found competing with each other. 

We urge this committee to recommend whatever funds and authority may be 
deemed appropriate for an effective Federal service but that legislative provisions 
should be enacted also to insure that the Federal Mediation Service will not 
compete with State mediation agencies where these are ready and willing and 
able to cope with local and regional disputes. 

12. Secret vote on employer's last offer 

A secret vote should be required on the employer's last offer wherever a strike 
appears imminent. 

The device of taking a secret vote on the employer's last offer is sound and 
should be applied whenever a strike actually appears imminent. The House of 
Representatives adopted such a provision in 1947, although it was omitted from 
the conference report on the Taft-Hartley Act. 

We deem it in the best American tradition that both parties, when they have 
reached a genuine deadlock, should present their views and arguments to the 
employees so that the issues can be debated in an open and factual manner, and 
a ballot taken thereafter. The ballot on the employer’s last offer can be an 
instrument for preventing strike action which may be against the best interests 
of the employees as they themselves may determine it. 

Another impelling reason exists. Even where union negotiators have, in fact, 
referred the employer's last offer to the union members in the fairest and most 
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democratic manner conceivable, the employees who are not union members have 
had no opportunity to participate. They, too, should receive full information 
concerning the conduct of negotiations by the bargaining representatives of both 
parties and should share in the ballot which follows, 

13. Back-pay provisions 

Loss of pay occasioned by an unfair labor practice should be assessed against 
the party found to be primarily responsible therefor, whether union or employer. 

The Taft-Hartley Act provides that an employer or union causing loss of pay 
to employees due to discrimination may be directed to compensate such em- 
ployees for the loss. The Board has construed this section narrowly, however, 
and has refused to hold a union liable for back-pay losses suffered by employees 
where anything more than a technical “discrimination” is involved, even though 
the union’s conduct consisted of violence, threats, mass picketing, or secondary 
boycotts.” 

This appears to be an absurd situation. We urge that loss of pay which results 
from any type of unfair labor practice specified in section 8 of the National Labor 
Relations Act should be paid to the individual employee by the party deemed 
responsible, whether union or employer. 

Another inequity has arisen as to the back-pay provisions. An employer may 
be the victim of a strike or other economic pressure exerted by the union to force 
the discharge of an employee. If an employer is forced by economic pressure 
and under pain of his own economic loss to comply with such demands of the 
union, the union should be required to compensate the employee in full for loss 
of pay. The Board has often taken the position that they are both liable for 
this compensation. Equal apportionment should be assessed only where em- 
ployer and union aciually are jointly responsible in fact. 

14. Union officials as fiduciaries 

A new provision is needed to define the responsibility of union leaders as 
fiduciaries. The Labor Department should not have supervisory powers over 
welfare funds. 

Unions have grown so great in economic power that their activities have a 
tremendous impact upon the community, the area, or the industry in which they 
operate. The discharge of this responsibility in a manner of the highest trust 
should be required. 

Union leaders who exercise certification rights in behalf of their unions and 
whose activities are of serious consequence to the public clearly stand in the 
position of fiduciaries, particularly as concerns union general funds and various 
union welfare and other trust funds. Legislation is necessary to ensure that 
the standard of conduct which may be required of them by the public and by 
the employees they represent, whether or not union members, should be the same 
as that required by the law of any other fiduciaries. And, specifically, the pro- 
tections and facilities of the National Labor Relations Act should be denied to 
unions and union leaders who have been demonstrated, as the result of court 
decision, to have failed in the discharge of their high trust. 

We express our strong opposition to the provisions, such as have been sug- 
gested, which grant to the Labor Department supervisory powers over welfare 
funds. The Labor Department’s statutory mandate to protect the interests 
of employees requires a measure of conduct different from that required of the 
courts or of supervisory agencies which do not have responsibility to promote 
the welfare of a special group. We cannot expect, therefore, that the interests 
of contributing employers would be adequately protected by such a delegation of 
authority to the Labor Department in view of the statutory mandate under which 
it operates; and we suggest the inadvisability of having that Department placed 
in the difficult position of dealing with controversies affecting union-fiduciaries 
on the one hand and employee-beneficiaries on the other. 


15. Use of injunctions in the Taft-Hartley Act 


Use of the injunctive process by the Department of Justice in emergency cases 
and by NLRB in unfair labor practices should be continued. 

Labor unions have long directed a heavy barrage of criticism at the injunction 
as a method of law enforcement in the Taft-Hartley Act. But how else, we ask, 
can there be assured the protection of the public interest and a prompt and equit- 
able solution of the various problems? This is the most appropriate remedy, 


8 Colonial Hardwood Flooring Co., Inc., 84 N. L. R. B. No. 69, 24 L. R. R. M. 1802 (1949). 
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and often the only adequate remedy to assure prompt and equitable Government 
action to meet situations which endanger the public interest or to prevent the 
committing of specific unfair labor practices. 

Another fundamental distinction is that the Taft-Hartley Act provides for 
public, not private, injunctions. In all cases, the injunction is sought by a 
Government agency acting under statutory requirements, not by an employer 
seeking to protect private interests. 

What is more, the securing of certain injunctions to prevent unfair labor prac- 
tices is in large degree discretionary with the National Labor Relations Board. 
And, in our opinion, the Board has been lenient and not overbearing in its appli- 
cation of this discretionary power. The exceptional situations in which the 
Board is required to secure injunctions are limited and the language so clear 
and specific as to leave no possibility for extending use of the injunction to 
other situations. These involve only a few specific abusive practices by labor 
unions, such as secondary boycotts and boycotts to force an employer to bargain 
with a union which has not been certified or in contravention of a certification 
granted to some other union. 

The injunction in these cases is the only effective remedy, short of the appli- 
cation of force. Moreover, the abuses are so clearly violations of simple equity 
and of fundainental statutory requirements that they cannot he defended in 
principle. To deny to the law enforcement agency of the Government the only 
adequate remedy available to it is equally indefensible. 

16. Economic strikers voting in NLRB elections 

So-called economic strikers should not be permitted to vote in selection of a 
collective bargaining representative 

Union spokesmen demand that when a question arises as to whether a particu- 
lar union or aby union shall represent the employees, economic strikers should 
be permitted to vote. 

Obviously, the reasoning behind this demand is that the strikers, being mem- 
bers of the union calling the strike, would generally vote for it, while the re- 
placements might not do so, Yet it is elementary that a union should onty rep- 
resent those working in the plant; not those who previously worked there and 
have been legitimately replaced. As a matter of fact, the Taft-Hartley» provi- 
sion which it is now proposed to change was enacted exactly because abuses 
arose from earlier NLRB procedures which acquiesced in union demands for 
favoring economic strikers. 

Experience indicates that to give economic strikers the power to vote or any 
other privilege associated with the status of employees is to remove a deterrent 
to, and encourage, hasty, ill-advised wild-cat strike action. 

The legislative proposal to enfranchise economic strikers inevitably rests 
upon inconsistency. On the one hand, it leaves intact the rule that an employer 
has the right to hire replacements for economic strikers, and, on the other hand, 
it shares the voting rights which are inherent in that employee status with 
persons whose employment status has been validly terminated within the terms 
of the act. If the right to replace strikers is to be meaningful, then the identity 
of the representative unit, if any, must be determined not by the persons who 
were employees, but those who are and who most likely will be in the future. 
The bargaining unit is to act for them and should be the instrument that they 
choose. 

17. Individuals striking during the 60-day notice period 

The present penalty against individuals who strike in violation of the 60-day 
waiting period before contract modification should be retained. 

Solicitude for individual workers who violate an important requirement for 
peaceful and constructive negotiations is difficult to justify. Certainly, as to the 
unions themselves, there can be no real justification for lifting this notice require- 
ment or the penalties for violation. No proposal is seriously made to do this. 
How can this be distinguished equitably from the situation in which an individ- 
ual strikes in violation of the contract? The principle remains equally valid 
for both unons and individuals who, by striking, would defeat the purpose of 
this provision of the Taft-Hartley Act. 

The inevitable hazard is that, by lifting the penalty as to individuals, wild-cat 
strikes will multiply. An important deterrent to irresponsible strike action would 
be gone. 

This discussion brings to the front a related problem which also deserves study 
at this time. It is usually difficult to ascertain in practice whether a union is not 
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ecretly promoting a wild-cat strike while apparently censuring the strikers and 

disavowing responsibility. Mere protestations of this kind by the union in 
uestion are not enough if no action is taken by the union to apply sanctions made 
possible by union procedures. Far from lifting the penalty of loss of employee 
status to individuals engaging in a wild-cat strike, as this proposal would do, 
i provision should be adopted to require positive union sanctions against such 
ndividuals as evidence of the union’s adherence to the 60-day-notice requirement. 
18. Recommendations by regional hearings officers 

Che prohibition against regional hearing officers making recommendations 
hould be retained. 

legislation is proposed to give to NLRB officials, appointed by regional direc- 
ors to hear representation petitions, the power to make recommendations which 
presumably would aid the Board in determining what shall be an appropriace 
argaiping unit in 3 given instance, The Taft-Hartley Act, in section 9 (c) 

1) introduced a reform in this matter by denying to hearing officers the power 
(Oo Inake recommendations because well-founded criticisms had been made that 
he Board needed only the facts for its predetermination and that the hearing 
officer served merely to prejudge the case and introduce an unstabilizing element 
n What is usually a charged atmosphere. 

Now it is proposed to eliminate this reform to speed the process of certifica- 
tion. But a return to an old and discarded practice without safeguards to 
prevent the tendency toward manipulation and discord seems very difficult to 
justify. The need for speedy and efficient handling of representation cases should 
not be met by elimination of the improvements already made, 


19. Determining appropriate units before holding representation elections. 


Regional NLRB directors should not be permitted to direct an election before 
a determination is made, after adequate hearing on the facts, as to the appro- 
priate collective-bargaining unit. 

Legislation is proposed to permit regional directors of NLRB to direct an 
election before final determination oi the appropriate bargaining unit is made 
by the Board. Here, again, the objective is speed in the processing of representa- 
tion cases, but there is such a thing’as accomplishing better results by making 
haste slowly. . 

The proposed new practice would require preliminary decisions by the regional 
director as to which employees will be polled and which tentative units will 
appear on the ballot to be used; and these preliminary decisions would inevitably 
constitute a prejudging of the final decision which the Board alone is empowered 
to make, leaving the Board on the horns of the dilemma of either “rubber 
stamping” the action of the regional director or of repudiating that action, 
with the disruptive influence such a course would almost always have upon 
employer-employee relations. 

This proposal would be harmful rather than helpful. Speed is a worthy objec- 
tive, but the cost here is too great. 


20. Definition of term “supervisor” 

No change is necessary in the present definition of supervisor. 

Union spokesmen have made the claim that the present definition of supervisor 
is too broad; that it includes employees who have so little supervisory respon- 
sibility that they are more properly classified as employees, and therefore quali- 
fied to participate in collective-bargaining activities under the full protection 
of the National Labor Relations Act, rather than supervisors, who are not so 
qualified. Some concern also seems to be felt for employees who sometimes have 
substantial supervisory responsibility and at other times do not. 

It is difficult to see how any practical change can be effected here without 
weakening the proposition that supervisors worthy of the name are a part of 
management and for that reason have loyalty ties which preclude unionization 
and collective bargaining, insofar as the Taft-Hartley Act defines and protects 
such rights. Furthermore, employees who have exercised supervisory respon- 
sibilities and can be reasonably expected to exercise them again after some 
interruption should not be required repeatedly to change loyalties from employers 
to unions and back again. No evidence has come to our attention that employers 
in any significant number are exempting employees from the act by making 
them supervisors when they are not so in fact. The definition now in the act 
is far too specific to constitute a device or loophole. 
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21. National emergency disputes 

Scant experience with the present national emergency strike provisions does 
not justify any major changes or additions. The definition of a national emer- 
gency should be clarified, and the injunctive process available to the Govern- 
ment therein should be retained. Boards which are set up under these provisions 
should be fact-finding agencies exclusively. 

The national emergency provisions have not yet been tested adequately. They 
have been used on only 10 occasions since the Taft-Hartley Act was adopted 
vo years ago. 

These provisions were carefully planned so as to give the Federal Govern- 
ment the maximum power consistent with our economic system and with 
genuine collective bargaining. 

The Congress in 1947 gave long, hard study to the question of how to ac- 
complish this dual objective and finally adopted a law which, while giving 
the Government necessary authority, emphasizes at every step the kind of 
voluntary action which is basic to our economic system, and, indirectly, to 
our political system as well. The powers which the emergency provisions confer 
upon the Government enable it to protect the public interest through responsible 
and decisive action in event of genuine emergencies, but only by means of carefully 
safeguarded and restricted procedures. 

Thus, the President may act quickly to cope with the emergency which he 
finds to exist, by directing the Attorney General to secure an injunction against 
either a strike or a lockout, but the injunction has a definite termination date 
and, after a given period, must be dissolved, so that neither party is subjected 
to any compulsion that does not have a specific termination date. 

Also, although provision is made for emergency boards, they have power 
only to find facts, not to make recommendations. sv denying to emergency 
boards the power to resolve the issue for either party the emphasis is placed 
upon voluntary agreement, rather than producing an award to one party or the 
other. This was another safeguard consciously sought by the Congress in 1947, 
and no evidence yet exists that it is not practicable or feasible. 

After a preliminary finding of the facts, an emergency board keeps informed 
on the progress of continuing negotiations and mediation efforts during a 
60-day period and reports on this and on the employer's last offer to the Presi- 
dent. Another safeguard has been inserted at this point. A formal vote on 
the last offer insures that the employees will be able to express their choice 
for or against it on a majority basis. 

The last safeguard, and a most important one, is the referral of the ¢on- 
troversy to Congress itself. This branch of Government is properly entrusted 
with the task of enacting legislation to deal specifically with any national 
emergency dispute that may persist through all the earlier efforts to arrive at 
a solution. One important advantage of this process is, of course, that few 
controversies can be expected to persist despite all these negotiation and 
mediation efforts. But a national emergency that does persist will have the 
attention of the Federal legislature, ready to devise remedies appropriate to 
the issue rather than designed for general use and not adapted to the particular 
controversy. 

Among the new legislative proposals is one to remove the injunction from 
the national emergency provisions. We believe this would be a serious error. 
The purpose of the injunction is to assure that the executive branch of the 
Government, under the specific authority granted by Congress to the President, 
may protect the public during any crisis precipitated by a national emergency. 

This is an extraordinary remedy assured for public, not private, use and 
protection. Also, it is an extraordinary remedy which cannot be replaced, 
since it is the only law enforcement method possible in our legal system, short 
of the direct application of force without preliminary referral to the courts. 
Even where seizure or compulsory arbitration is provided in statutory law, 
enforcement of such legal machinery inevitably relies upon the injunction for 
enforcement. 


22. Compulsory arbitration 

Compulsory arbitration is not justified on the basis of experience to date. 
Compulsory arbitration is widely appreciated as fundamentally inconsistent 
with collective bargaining and for that reason is generally opposed. The few 
who propose it seriously, limit its use to national emergency situations 

What is not generally understood, however, is that the lesser forms of com- 
pulsory arbitration, though not easily recognized as such, nevertheless have 





TAFT-HARTLEY ACT REVISIONS 173 


the same sinister effect upon collective bargaining. For example, emergency 
boards which have power to give or to recommend an award constitute a form 
of compulsory arbitration, if either party cannot summarily reject the invita- 
tion to appear before such boards. 

Voluntary arbitration procedures, by definition, assure to both parties the 
freedom to enter arbitration or not as they choose. These are a valuable aid to 
normal collective bargaining, and the agreement to arbitrate is itself the result 
of bargaining. 

Compulsory arbitration, whether in national emergency situations or else- 
where, and whether in a full scale or some lesser form, must be recognized and 
opposed as the end of true collective bargaining. 

23. Seizure. 

The seizure of private property involved in a labor dispute is not justified. 

During the steel crisis of 1952, many legislative proposals were introduced au- 
thorizing seizure. The national chamber opposed then, as it opposes now, 
the use of seizure in national emergency labor disputes. 

The seizure itself does nothing to solve the labor issues over which the parties 
are ut odds. Its only use is to insure continued production by the imposition 
of Government control so that, on the one hand, employees may not strike 
against the Government, and on the other, the employer no longer has possession 
of the property and, therefore, may not lock out the employees. 

Carried to its logical conclusion, seizure is a distasteful intervention by Govern- 
ment from which only a stalemate can result. As a matter of fact, it is far 
less effective and more costly in human relations and efficiency as a means of 
maintaining needed production than the outright injunction against a strike or 
lockout which leaves the employer in control of the plant and promotes genuine 
bargaining and mediation during the full period of the injunction. 

Seizure presents difficult financial problems for the Government. The United 
States Supreme Court ruled in 1951 that an owner of seized property must be 
compensated for any loss he incurs as the result of nonpossession. The develop- 
ment of an equitable formula for accounting and compensation is extremely com- 
plex. The methods thus far suggested in legislative proposals are impractical 
or arbitrary, or both. Long and costly lawsuits are a likely concomitant of any 
seizure operated by the Government. 

CONCLUSION 

More than 5 years have passed since the adoption of the Labor-Management 
Relations Act. The record clearly shows that far from serving to oppress or 
harass labor organizations, it has represented a major step forward in defining 
and protecting the rights of the public and of all parties involved in the employ- 
ment relationship. 

The businessmen throughout the country, as represented in the Chamber of 
Commerce of the United States, have here suggested a number of amendments. 
Also, they have here opposed as without justification a number of amendments 
offered by others. We respectfully urge that the committee give careful con- 
sideration to each of the 23 points here presented. 

Senator Kennepy. I wanted to ask a question. When you talked 
about the “device which added to the power of an international or of 
any combination of unions acting in concert is the presentation of 
identical demands to competing employers,” are you against the 
presentation of identical demands, and do you not think, in the long 
run, it is to the interest of the employers as well as the union and the 
public to have more or less identical wage levels in identical industries ? 

Mr. Groner. That is an economic question, Senator Kennedy, that 
I do not feel that I am qualified to pass upon because there are too 
many “ifs, ands, and buts” that can be brought about. I will give 
you an illustration: Take the textile mills in your State of Massa- 
chusetts, and in the State of North Carolina. I know that there is 
very great diversity of opinion among the industries on that, and I 
know that your constituents in Massachusetts are for a balanced wage 
scale. 
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They are just as vigorously opposed to it in the South. Who is 
right or wrong I do not know. I think there is justification for both 
views. I think, certainly, if the cost of living and other elements 
that enter in, and naturally in North Carolina or South Carolina, 
they would inevitably be somewhat less, just for the winter climate if 
for no other reason. 

Senator Kennepy. But if the union itself sought to make the wage 
scale uniform, it might be a mistake to impose it arbitrarily, but if 
the union sought to make it uniform how is that against the public 
interest ‘ 

Mr. Groner. We do not say that it is necessarily against the public 
interest or at least it is not our concept. We say it is another device 
which adds materially to the power of an international or any com- 
bination of unions acting in concert, in the presentation of identical 
demands, 

It could be all right and it could not be all right, depending.upon 
what its impact is upon the public interest. 

Senator Griswoitp. Do you feel, Mr. Groner, that the matter of 
monopoly and labor leadership, and its possible antitrust connota- 
tions—do you think that that should be handled in the Labor Act 
or in other provisions of the statute, say in connection with an anti- 
trust provision regarding the Feder: al ‘Trade Commission ¢ 

Mr. Groner. Senator, there are great difficulties, and let me change 
that fo a more accurate statement by saying that there are re: uly 
complications of problems involved in ‘the approach from either angle 
which we recognize, and which we realize is going to require a lot of 
thought on behalf of this committee and its staff to try to find an 
equitable solution. 

Now, there are two methods of approach that have been suggested 
in the House, of bills that I know. I know of no Senate bills that aim 
at that particular problem, but there may be. There is the bill of 
Congressman Wingate Lucas, House bill 2524, which I had occasion to 
comment upon in my appearance before the House committee. 

I said there we approved the principle, although we did not neces- 

sarily approve the bill as it was written. We thought that the prin- 

ciple of the bill was one that was worthy of very careful study by 
the Congress. Now, that is not aimed at industrywide bargaining. It 
is not aimed at even monopolistic bargaining as long as it is voluntary 
between the parties and does not adversely affect the public interest. 
We think that there is considerable merit in the principle of that bill, 
that we commend for your consideration. 

It is not necessarily as it is written, but it does apply the labor 
relations process to it by making an unfair labor practice certain ac- 
tions and providing a union shall not be certified if it oversteps the 
bounds. 

Then there is serra approach in the House that I have observed 
and that is H. R. 487, by Mr Fisher. That takes the antitrust ap- 
proach. It is frankly over my - ad as to whether it is the right ap- 
proach or not. It seems to be a rather carefully drawn bill, and it 
may have some merit. The Genatintl effect of it is to make a monop- 
olization of a complete industry in fact by a labor organization a vio- 
lation of the Antitrust Act just as if an employer or a combination 
of companies or employers engaged in the same thing. There are a 
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lot of complications and I do not feel qualified to give you the answer, 
and if I could give you the answer to it I would be on your payroll, 
perhaps. 

We do think an answer must be found and it is one of the main 
problems facing this Congress today. 

Senator Grisworp. Are there any other questions? 

Thank you very much, Mr. Groner, and we appreciate very much 
the time you have given us coming here. Certainly your views will 
be carefully considered by the « “ommittee. 

Mr. Groner. Thank you for your very courteous and gracious 
hearing. 

Senator Grisworp. I think that we will be in recess until 2 o’clock 
this afternoon. 

(Whereupon, at 11:40 a. m., March 25, 1953, the hearing was re- 
cessed until 2 p. m. the same day.) 


AFTER RECESS 


The Cuarmman. The committee will please come to order. 

It is unfortunate that the present session on the floor of the Senate 
distracts the attention of the public as well as the members of our 
committee who are not here, but we have agreed that for our record 
we want to go ahead and take our testimony and make our record in 
this case. So, Senator Purtell and I will go ahead, and I think other 
members of the committee will be here presently. 

Mr. Richard P. Doherty, vice president, National Association of 
Radio and Television Broadcasters, will be our next witness. 


TESTIMONY OF RICHARD P. DOHERTY, VICE PRESIDENT, NATIONAL 
ASSOCIATION OF RADIO AND TELEVISION BROADCASTERS 


The Cuamrman. Mr. Doherty, will you give us your story ? 

Mr. Douertry. Thank you, Senator Smith. 

My name is Richard P. Doherty. I am vice president of the Na- 
tional Association of Radio and Television Broadcasters. From May 
1951 to July 1952, I was an industry member of the National Wage 
Stabilization Board. Since 1949, I have had the pleasure of serving 
as management delegate and representative to the International Labor 
Organization, participating in ILO conference in Geneva, Switzer- 
land. Iam appearing before your committee in my capac ity as vice 
president (in charge of employer -employee relations) of the National 
Association of Radio and Television Broadcasters. 

Mr. Chairman, I have submitted to your committee two statements: 
one statement, which is my longer statement of 39 pages, which I shall 
refer to from time to time as the main statement; and then, secondly, 
at the request of the committee, a summarization of the salient points. 
In the allotted time—and I assure you I shall stay within that time— 
I shall confine my remarks to the summarization. 

The Cuarmman, We are sorry we have to allot time, but we have 
to do that because of the large number of people who want to testify. 

Mr. Donerry. I appreciate that. 

The Cuarman. Of course, your main statement will appear in the 
record in full. 
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(The statement referred to follows:) 


STATEMENT OF RicHarp P. DoHeERTy, VICE PRESIDENT, NATIONAL ASSOCIATION OF 
RApDIO AND TELEVISION BROADCASTERS 


My name is Richard P. Doherty. I am vice president cf the National Associa- 
tion of Radio and Television Broadcasters. From May 1951 to July 1952 I was 
an industry member of the National Wage Stabilization Board. Since 1949 I 
have had the pleasure of serving as management delegate and representative 
to the International Labor Organization, participating in ILO conferences in 
Geneva, Switzerland. I am appearing before your committee in my capacity 
as vice president (in charge of employer-employee relations) of the National 
Association of Radio and Television Broadcasters. 

The future of American democracy requires a positive labor policy. This 
policy must not be borne of any punitive motives; it must have as its primary 
goal the establishment of an environment which is conducive to effective em- 
ployer-employee relations; it must admit that sound collective bargaining cannot 
be created and achieved by legislative fiat; it must recognize the freedom and 
rights of all citizens: and it must proceed on the thesis that the economic wel- 
fare of society, at large, supersedes the so-called rights and freedom of both 
labor and management. 

The philosophy of free and unrestrained competition is no more applicable 
to labor relations in today’s complex economic society than to private business 
operations. A completely free and unregulated economy has the self-generating 
capacity to produce monopolies and other restraints of free trade. We have 
strengthened and preserved free enterprise by establishing ground rules which 
have safeguarded individual rights, outlawed those practices which would under- 
mine competition, and erected barriers against actions which would trespass 
upon the general public welfare 

To me, it seems basic that individual rights must he harmonized with the 
total rights of society at large. When the right of private ownership was so 
exercised by certain persons and groups as to cause monopolies in restraint of 
trade, Congress saw fit to enact corrective legislation. This procedure was 
deemed necessary to preserve the full meaning of private property and to insure 
the maintenance of the competitive system. 

The evolution of unionism has paralleled the economic growth of American 
business. Large-scale, mass production has made big unions logical and in- 
evitable. Can there be any question about the dominant and monopolistic 
position of union officials who can shut down the Nation’s entire steel industry, 
coal industry, railroads or other industries? No greater economic power has 
ever fitted into the hands of any one man or small group of men as rests with 
some of our American union leaders. 

Monopoly, per se, is not an evil, but the abuse of monopoly strength and power 
is destructive of private property, free competition, and free collective bar- 
gaining. I am of the opinion that this conclusion applies equally well to union 
monopolies as to business monopolies. Labor relations should be no more 
sacred than any other area of economic and social relations so far as accepted 
standards of fair play are concerned. 

In Europe and other areas, collective bargaining is largely dominated and 
directed by governmental influence. We Americans—except those in love with 
the concept of a socialized economy—reject this mode of life. Fundamentally, 
free collective bargaining is the affair of labor and management. When the 
Government sits at the head of the bargaining table, deals the cards and directs 
the play, we destroy collective bargaining as the genuine means of employer- 
employee relations. 

However, completely unregulated collective bargaining, within today’s com- 
plex economy, has the inherent tendency to undermine itself and impair the 
free enterprise system. Left entirely on its own and given complete freedom 
from adequate legislative ground rules, collective bargaining tends to crystallize 
powerful opposing forces, tends to precipitate certain areas of militant conflict 
and even economic warfare, and tends, on occasions, to establish rights based on 
might. Invariably segments of the public and even some segments of both labor 
and management readily accept governmental intervention and decision as the 
workable solution to these problems. Without a sound legislative labor policy, 
free collective bargaining will be supplanted by governmentally operated collec- 
tive bargaining. The tandem development will be a socialized economy. 
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The public welfare and the welfare of the Nation demand that the “area of fair 
play” and a workable set of rules be established which recognizes the rights 
and responsibilities of both industry and labor and which will enable the process 
of collective bargaining to continue as a constructive institution within the 
system of capitalistic democracy. By analogy to the football game, we may 
expect the officials to enforce the rules, but we don’t want these officials to “call 
the play, deterniine the gains, and fix the score.” 

What are some of the rules of the game which need to be established by legis- 
lative policy ? 

1. Recognize that workers should have the right to organize and bargain 
collectively. This certainly does not mean that workers must join unions but 
it does mean that workers have the protected right and freedom to bargain 
collectively if they choose this form of employee-employer relationship. 

2. Where collective bargaining exists, we must see to it that neither labor nor 
management uses dirty plays and destructive practices. The fact that such 
practices may be highly beneficial to the practitioners is not a justification. 
Because collective bargaining involves the two parties—labor and management— 
it must be recognized that either one or both teams may be guilty of destructive 
and unfair tactics, 

3. Protect the rights of all citizens with full equality and without special favors 
to some and disadvantages to others—whether these citizens are unionized or 
nonunionized workers, owners of property, investors and their management 
agents, farmers or other groups. Collective bargaining should not be clothed 
with individual or group privileges which violate or vitiate the fundamental 
guaranties of our Constitution. 

4. Protect the public against industrial warfare which, on occasions, boils 
over and trespasses upon the public interest. 

5. Establish the environment within which constructive employer-employee 
relations may function with a maximum degree of industrial peace. 

The foundation of industrial peace and economic advancement is the har- 
monious and mutually beneficial relationship between employees and their em- 
ployers. Approximately one-third of American employees sanction the collec- 
tive approach to their relations with employers ; approximately two-thirds of our 
Nation’s employees accept something other than the collective pattern in the 
determination of their wage and working conditions. 

National labor policy should be concerned with total employer-employee rela- 
tions. Such policy should not seek to nurture, by special means of forced cul- 
tivation, any given form of employer-employee relationship. Nor should na- 
tional policy allow the undernourishment of any given form of employer-employee 
relationship. 

Unionism, per se, is no guaranty of industrial peace or economic achievement. 
In the hands of subversive leaders or inept, corrupt, and selfish leaders, unionism 
can be misused to the detriment of the worker, the employer, the community, and 
the public at large. The American people want collective bargaining to be a 
constructive institution in our economy. Even without laws, the majority of 
union leaders would meet this high challenge of responsibility, as the record 
already proves. By the same token, the majority of America’s employers are 
genuinely concerned with the fundamental task of building sound and progressive 
employer-employee relations. 

It is axiomatic that we do not need laws to surround the morals and actions 
of the majority in our society. The reality of abuses by the minority and the 
looming danger that uncurbed abuses will unravel the fabric of society prompts 
us to establish legislative ground rules. 

The objective of any set of rules, embodied in national labor policy, should 
be the establishment of harmonious and beneficial relations between America’s 
employees and America’s employers. This relationship is not a mass concept 
but a specific process of teamwork contained within the walls of each individual 
business unit. 

I am firmly convinced that the basic body of the LMRA represents a thoroughly 
fair and objective approach to sound national labor policy. 

Some persons object to the comprehensive and detailed treatment contained 
in the act. These persons argue for what they call a simplified and brief labor 
law. Unfortunately, the essential and necessary ground rules for sound labor- 
management relations cannot be reduced to a simple 2 or 3. A workable set 
of rules cannot be simpler than the problem it faces—and the labor relations 
problem is complex. 
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The one genuine suggestion which would greatly simplify the legislative ap 
proach would be to extend antitrust laws to labor-management relations. 

Personally, I find less fault with much of the LMRA than with interpretations 
and applications which have evolved from Board decision. Many of the inter- 
pretations unquestionably arise from the indefiniteness of certain language in 
he act itself Simplification and streamlining of our national labor law will 
ead to more extensive administrative rulings—often contrary to the underlying 
intent of Congress 


A DISCUSSION OF PROPOSED AMENDMENTS AND SOME PROPOSALS 

It is not my intention to present Comments upon all of the many amendments 
vhich have been proposed or discussed 

Chere is a considerable area of the LMRA with which I am in complete accord 
I do not intend to exhaust your patience by examining these provisions and 
explaining why I regard them as workable and necessary aspects of sound 
national labor policy 

I wish to direct my attention primarily to those particular proposed amend 
ments and provisions of the LMRA which, in my opinion, require the most 
serious study. These include: Definition of “supervisor,” compulsory unionism, 
secondary boycotts, welfare funds, national emergency strikes. 

I shall also present a few concrete proposals of my own—and they will pertain 
to: Representation elections, secondary boycotts, welfare funds, national 
emergency strikes. 


“Supervisor” (sec. 2, title J) 


It has heen proposed that the term “supervisor,” as used in the LMR act, be 
clarified so that only those with actual supervisory authority be excluded from 
rank-and-file bargaining units. Presumably, the change is requested on the 
grounds that the present definition sets up, in some situations, an artificial and, 
what might be termed, “nonfunctional” line between workers and supervisors. 

Some of those who are interested in a stricter supervisory definition point to 
the fact that the existing language makes it impossible for the Board to accom- 
modate traditional bargaining practices. Such a determinant was rejected in the 
formulation of the LMRA It should be rejected today. The fact that, in some 
industries, foremen who are bona fide supervisors have been historically included 
in bargaining units, is no argument for their continued inclusion in these few 
industries and certainly is not an argument for their inclusion in nonsupervisory 
units generally. 

The exclusion of supervisors from nonsupervisory bargaining units logically 
was premised on the principle that membership in a rank-and-file union is incon- 
sistent with the effective exercise of supervisory authority. Efficient manage- 
ment depends on the absolute dedication to the management job of front-line 
supervisory personnel. The prevailing LMRA definition of “supervisor” has 
proved sound and workable for the purpose intended; it has provided an ade- 
quate standard for Board interpretation. Nothing should be enacted which 
would in any way derogate from the basic concept of “supervisor” as now 
expressed in the LMRA. 


Compulsory unionism 


The close-shop-hiring-hall technique is fundamentally a monopoly mechanism, 
both between union and the employer and between the union and its own mem- 
bers. In its fundamental meaning, the closed shop involves the relationship be- 
tween the worker citizen and organizational leadership If the closed shop is 
generally bad for the total working force, it is not good for specific segments of 
this same society. Even the collective agreement between employer and man- 
agement does not sanctify a process unless that process is sound and just for 
all people. In no other area of our economic and social life do we accept the 
principle that mutual and collusive consent between two parties transfigures an 
undemocratic evil. 

The closed shop is an insidiously undemocratic and unfair imposition upon the 
worker. It is he, the worker, who stands tv lose and suffer the most from 
closed-shop hiring halls. Should we not be candid in appraising the practical 
details of closed-shop practices? 

The worker must belong to the union as a prerequisite for having the oppor- 
tunity to work for a living. Americans have always boasted, with pride, of an 
individual's free right to work. Should we add “subject to being persona grata 
with the union officials’? We who believe in democracy rebel against organized 
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political gangs who rule through totalitarian methods. The closed shop is a 
tailormade device for union domination over the worker members, whereas the 
workers should control the union. Invariably it becomes a powerful mechanism 
for perpetuated control by entrenched union officials who possess the effective 
authority to get jobs for members and to prevent individual members from 
securing jobs. In periods when the labor market is not tight, the monopoly hold 
which the union leaders have over job placements can produce terrifying mem- 
bership subservience based upon “fear and favor.” 

Who wants to justify the reestablishment of closed-shop procedures? The 
chief hue and cry comes from union leaders themselves. This is only natural 
because the closed shop is a power device for boss control over membership. 

In our democracy we are rightfully afraid to bestow upon individuals, or 
groups of individuals, great potential domination over their fellow men. The 
potential for abuse of individual power is even greater when the monopoly hold 
is imbedded in governmental protection. 

Il imagine that the decision to establish compulsion as the American way of 
life must terrify most legislators. 

It is ironical that we who strive to protect the full rights of minorities should 
even contemplate the arbitrary dismissal of minority rights of employees, even 
in businesses where the majority vote for unionism. It is even more ironical 
to envision the legal protection of closed-shop compulsory unionism in a free 
democratic nation where only barely one-third of the workers vote for collective 
relations with their employers. 

Some persons who experience an uneasy conflict between their basic sense of 
fair play, their adherence to democratic principles and a desire not to be 
label “‘antiunion,” compromise by arguing that the evils of the closed shop would 
be prevented by regulations governing free access into union membership. Do 
these same persons propose that necessary safeguards be erected to protect 
worker members against minority discrimination within the union, against 
favoritism which distributes job opportunities unequally among members, 
against established membership rules such as requiring local residence for as 
long as 6 to 12 months before being acceptable for membership in certain locals 
of the American Federation of Musicians, against punishing intraunion political 
opponents by putting them at the bottom of the job-placement list? Would 
free entrance into unions mean adequate regulations covering full accessibility 
to apprenticeship? If not, the widespread closed-shop coverage of certain in- 
dustriés could well be used to narrow sharply the Nation’s supply of given types 
of skilled labor. 

I don’t believe that unions want these kinds of internal controls. Yet they are 
the proven evils of closed shops which won’t be prevented by the simple com- 
promise of free access to membership. 

Lastly, let us not forget that job mobility is an inherent characteristic of 
American life. Workers want freedom to move from job to job, free of choice. 
The American economy is more dynamic and flexible by virtue of this free move- 
ment within the employment market. Are workers supposed to hold membership 
cards in a variety of unions in order to move from job to job? Even granting 
this fact, are we naive enough to suppose that the newcomer to a union local will 
receive equal job opportunities with the hometown senior members of the union? 

The union shop contains none of these barriers and possesses less of these 
specific evils of the closed shop. Moreover, the union shop affords unions with 
ample protection againt the alleged “free rider” and against the complaint that 
union members object to working alongside nonunion members. 

The union shop, per se, is a substantial concession in the direction of com- 
pulsory unionism. When virtually commanded into existence by the Government, 
as in certain major WSB decisions, it represents an amazing abrogation of tradi- 
tional American concepts. 

No governmental agency, ineluding the NLRB, should ever have authority to 
order any form of compulsory unionism. If we are to recognize the union shop 
it should only be through the normal processes of collective bargaining and, I 
still hold, through the expressed majority choice of the workers themselves. 

By way of concluding my comments on compulsory unionism I am convinced 
that the union-security sections of the LMRA have worked well. The abuses of 
the closed shop have, in most areas, been eradicated. Even more important, the 
extension of the closed shop has been prevented. The union-shop clause has given 
unions the protection they have needed and also the financial backing of all em 
ployees in the bargaining unit. There are some workers who oppose even the 
union shop as it now exists in the Labor-Management Relations Act. The 
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predatory evil sought to be overcome by the union-security approach of the 
LMRA was union control over hiring which meant the hiring of only union mem- 
bers. The LMRA solved this problem; or at least made it possible for employers 
to solve this problem where they had a genuine interest in doing so. 

A certain amendment has been introduced to permit special treatment of 
specific industries in regard to the union-shop requirements. Specifically a 
7-day rather than a 30-day waiting period is permitted. Agreements covering 
a particular job may also be negotiated prior to the commencement of the job. 
Peculiar conditions in the construction iindustries apparently lend some justi- 
lication to this special treatment. I have no objection to it as long as unions 
n the industry are not permitted by law to monopolize control of entrance to 
the trade, that is, control of those who will be hired. The fact that many con- 
tractors go to the union in order to get employees is no argument for the propo- 
sition that unions should be permitted to compel employers to do so. The 
practice merely attests to the monopolistic stranglekold which the unions have 
in the construction trades 

Some few individuals have spoken of the possibility of permitting closed shops 
where such have been traditional. If a thing is bad, traditional use or practice 
doesn’t make it good. We would not think of enacting a narcotics law which 
exempted those who had previously been addicted to the habit. The traditional 
practice concept of closed shops would favor certain craft unions while, at the 
same time, arbitrarily barring most industrial unions from the privilege. Among 
different companies in the same industry and different industries in the same 
labor market there would be clear-cut differences in traditional practice, This 
approach to the problem is an unworkable compromise for those persons who 
obviously believe the closed shop is bad when applied to all American industry 
but who are timid about taking forthright steps to prevent its under-the-table 
operation among certain employers and unions. 

If closed-shop bootlegging prevails in certain areas, against legal prohibitions, 
the Board's counsel should have authority to apply for injunctions against its 
continuation. I propose that the counsel be given this authority. 


Secondary boycotts 


The establishment of unfair labor practices for unions in the Labor-Manage- 
ment Relations Act (secs. 8 (a) (b) of title I) was an equitable and necessary 
reform. Free choice means little if coercion and restraint can be exercised with 
impunity by either party. Threats and discrimination are not less real when 
exercised by a union than when exercised by a company. 

I endorse completely section 8 (b), paragraphs 1, 2, and 3, as they stand in the 
Labor-Management Relations Act. Paragraph 4, which relates to secondary 
boycotts, in my opinion, requires serious attention because it now appears to be 
a major target for those who would undermine the basic rules of labor relations. 

This section is certainly one of the most controversial aspects of the Labor- 
Management Relations Act. The economic and judicial context of secondary 
boycotts has always been a confusing subject even to the experts. For a long 
time prior to the passage of the Labor-Management Relations Act, there was 
substantial popular sentiment against the use of secondary boycotts as a tech- 
nique in industrial disputes. They outrage the sense of fair play which is, I 
think, a basie part of the American makeup. Deliberate injury to a person 
unconcerned with the primary dispute seems to most of us to be a wrong which 
should be prevented 

The right to bargain collectively should not sanction the right to use a neutral 
third party as a hostage in a labor-relations struggle which is not of his making 
and in which he has no primary decision-making authority. The long history 
of secondary boycotts includes many such unfortunate hostages. 

There are many forms of secondary boycotts but they all have one common 
and repugnant denominator: They injure or threaten to injure a business enter- 
prise, which is not involved in a labor dispute with the union, in order to force 
settlement by another employer who is engaged in a dispute with a union. 

It must be admitted that the secondary boycott can be a powerful instrument 
of unions. However, left uncontrolled, secondary boycott tactics could disrupt 
whole industries, trespass roughshod upon the freedom of private enterprise, and 
impose high tariffs upon consumers. 

These remarks are not dramatic overstatements if one examines objectively 
the record of secondary boycott practices in the United States. 

I think that it might be wise to examine the various objectives of secondary 
hoycotts and determine which of these—if any—appear to be fair and equitable 
within the framework of our democratic system. 
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1. Force an employer to use products produced by unionized companies and 
not to use products produced by nonunion companies. 

This is a powertul and convenient organizing technique. It is especially 
effective against firms whose employees choose to remain nonunionized. Thre 
long-run effect is to squeeze the nonunion firms out of business or to force them 
to become unionized. 

A pertinent example is the Wadsworth case: 

The carpenters union had been unsuccessful in organizing the employees of the 
Wadsworth Building Co., a fabricator of prefabricated houses. Klassen was a 
small contractor who purchased prefabricated houses from Wadsworth and 
erected them. Klassen agreed to hire union carpenters. The union advised Klas- 
sen that it had a dispute with Wadsworth and urged Kiassen to bring pressure 
on Wadsworth to settle the dispute. Finally, the union called off its employees 
from the Klassen construction job and picketed the project because Klassen would 
not stop using Wadsworth-produced houses. 

Here is a perfect example of a union’s attempt to put pressure on a neutral 
employer in order to organize the employees of another employer. The union was 
unsuccessful in organizing thesc employees directly. It is likely that if Wads- 
worth had given in to union pressure exerted through neutral employers, it 
would have been guilty of violuting the Taft-Hartley Act by selecting a bar- 
gaining agent for its employees. 

Apropos of this problem it might be interesting to examine the Monthly Labor 
Review, January 1953, as to the extent of unionized employees by regions of 
the Nation and lines of economic activity. 

Within these many and vast fields where millions of employees have not joined 
unions, labor organizations are—and should be—free to campaign ; workers are-— 
and should be—free to join unions of their choice. However, are we going to 
permit our labor laws to erect the weapons with which millions of workers and 
their employers are to be punished because they remain outside the union orbit? 

If Congress wishes to destroy the nonunion cotton mills of the South it should 
fail to prohibit secondary boycotts which force an employer to stop buying goods, 
materials, parts, and services from perfectly efficient producers whose employees 
are not unionized. But these southern textile mills will have plenty of com- 
panions, with whom to commisserate, from industries all over the Nation. 

Again, I wish to emphasize that this antinonunion objective of secondary boy- 
cotts must be proscribed even when the unionized employer agrees to it as part 
of his collective-bargaining contract. 

2. Force an employer to use only the goods or services produced by a company 
which bargains with a specified union rather than with another union. 

The Sheet Metal Workers case: 

The Dierks Co. won a contract to install radiator enclosures on a particular 
construction job. Its employees, members of local No. 28 of the Sheet Metal 
Workers International Association, refused to perform the installation work 
because the enclosures had been purchased by Dierks Co. from Ferro-Co. whose 
employees were represented by another union not affiliated with the sheet metal 
workers. The Sheet Metal Workers Association insisted that its members would 
install only those enclosures fabricated by employees belonging to its locals. 

The General Counsel of the NLRB asked for an injunction against the sheet 
metal workers. It was refused by the Federal district court on the grounds that 
the Dierks Co., acquiesced in the refusal which was based on a clause in a col- 
lective-bargaining contract. Although the decision is somewhat vague, it ap- 
pears that relief might have been granted despite the contract clause if Dierks’ 
employees had refused a specific request or order to do the work. 

Whatever the legal niceties may be, this type of activity is completely without 
justification. It should be condemned by Federal legislation. It was certainly 
not so condemned prior to the enactment of the Labor-Management Relations Act. 

Prior to the LMRA, this same technique was used by a variety of unions. In 
the radio industry there was a concerted effort by one of the technical unions, 
whose jurisdiction included the operation of turntables, to prohibit their mem- 
bers from playing anything but records and transcriptions carrying their own 
union label. The same union had contracts with some—but definitely not all— 
record and transcription manufacturers. At one time this same technical union 
refused, at radio stations in Indianapolis, Kansas City, and a few other cities, 
to play the transcribed statement of a nationally famous news commentator. The 
reason was that said transcriptions did not carry that union’s label. 

If this type of secondary boycott is not checked, our economic system may 
well be segmentized by unilateral union barriers. It does seem completely 
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untenable that a business enterprise should be foreclosed from doing business 
with other firms unless they happen to bargain with the same union. The pros- 
pect becomes alarming when we consider the possibilities of this form of second- 
ary boycott becoming a weapon in the jurisdictional struggle between craft and 
industrial unions. 

Some secondary boycotts violate the American sense of fair play. Boycotts 
designed to establish single-union monopolies stretching down through the several 
stages of production go way beyond the bounds of fair play. They eat into the 
vitals of the economic system, 

And the fact that a union bargains, conxes, or coerces a consent agreement 
from an employer does not refine or make more palatable this secondary-boyeott 
objective. 


%. Limit subcontracting to unionized employers. 

Productive efficiency has given impetus to the use of subcontractors in many 
areas of manufacturing, in construction and in service lines. A great many of 
the subcontractors are comparatively small operators, and in this field of small 
enterprises unionism is much less prevalent than among larger employers. 

Restricting subcontracting to unionized firms throws a wide net over a wide 
expanse of employers and their employees. Because subcontracting looms so 
large in the defense program, secondary-boycott action of this type could have 
serious implications. As merely one illustration I would like to mention the 
Roane-Anderson case. 

The Roune-Anderson Co., 4 generval-contracting firm, was awarded a contract 
by the Atomic Energy Commission to perform some construction and repair 
work on facilities operated by the Commission. The Roane-Anderson Co. sub 
contracted the replacement of lighting fixtures te the Kiser Electric Co. The 
Kiser Co. employees were not members of any labor organization. Over 100 
employees of Roane-Anderson walked off the job in protest against the use of a 
nonunion subcontractor. 

This was held, as it should have been, to be a violation of the secondary-boycott 
section of the LMRA. Without the act there would have been no relief in the 
Federal courts. 

4. Force an employer to assign work to the members of a given union. 

“Make work” arguments have no appeal to the consuming public because they 
almost invariably mean less efficiency and higher costs. “Make work” pressure 
which calls for uneconomical and illogical allocation of work deprives manage- 
ment of its rights to promote efficient operations. 

Prior to the LMRA, secondary boycotts were widely used for the purpose of 
adding to the workload of workers who belonged to a given union, or for the 
purpose of preventing the use of more efficient products or services which would 
reduce the workload of its members. 

Despite the LMRA, we still find such secondary-boycott actions. Unfortunately, 


soard interpretations jiave punched holes in the dike which, in my opinion, the 
Congress intended to build. 


The Sterling Beverages case: 

The Sterling Beverages Co. is a distributor of beer in the southern part of 
Massachusetts. For some time it had sent its trucks on a regular basis to the 
plant of the Ruppert Brewing Co., in New York City where they took on a load of 
beer which was then returned to Massachusetts. The drivers of the Sterling 
trucks were members of a teamsters’ local in Massachusetts. The New York local 
of the teamsters’ union, in an effort to get more work for its members, decided that 
Sterling drivers should not be permitted to move Sterling trucks inside the area 
encompassed by the Ruppert plant in New York City. Traditionally, this work 
which included a small amount of maneuvering from one part of the yard to 
another, had been done by the Sterling drivers. In order to enforce its demand, 
the union in New York placed pickets at the entrance to the Ruppert brewery. 

Prior to the enactment of the LMRA, this conduct would not have been unlaw- 
ful under any Federal statute. A majority of the Board found it to be a viola- 
tion of the LMRA, although it should be said that the decision was somewhat 
less than satisfactory in terms of its rationale. The Board would have per- 
mitted the picketing had it been limited to those times during which Sterling 
trucks were in the Ruppert yards. In my view, the picketing should, in a situa- 
tion like this, be condemned as unlawful, unjustified, and socially and economi- 
sally undesirable, without any limiting qualifications. 

The Schultz case: 

For a period of years, the Schultz Co. had operated a terminal and delivery 
service in New York City as well as in other locations. For its New York oper- 
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ations it hired members of the New York local of the teamsters’ union. In an 
effort to consolidate its business, the company decided to abandon its New York 
terminal and thereafter to service its New York customers from New Jersey. 
Members of a teamsters’ local in New Jersey were hired to deliver the com- 
pany’s products. The New York local of the teamsters’ union had pickets fol- 
lowing the company’s trucks during the course of their New York deliveries. 
The union demanded that members of the New York local be hired to do the 
work in New York City. When a Schultz truck pulled up to a customer’s place 
of business in New York City, pickets would pull up behind and begin to picket 
the truck. 

It seems obvious that the objective of the picketing was to get the employees 
of the receiving or secondary employer to refuse to handle the products on the 
Schultz trucks. A majority of the NLRB found no violation of the act on the 
theory that the trucks constituted a part of the primary situs. The dissenting 
opinion noted, and [ think correctly, that such a theory would go a long way 
toward nullifying the application of the secondary-boycott section of the Taft- 
Hartley Act to the trucking industry. Incidentally, the effectiveness of the 
secondary-boycott action of the New York truckdrivers’ union forced the Schultz 
so. out of business. 

Glaziers Union and Joliett Contractors Association : 

As genera! contractor for a building, the Mazzucco Construction Co. sub- 
contracted the installation of plate glass windows to the Joliet Paint & Glass 
Ce. The union violated the secondary boycott prohibition of the LMRA by 
the union agent's use of union rules to induce the Joliet Co.’s employees (glaziers) 
te cease work with the objective of causing the Joliet Co. to cease doing busi- 
ness with the Mazzucco Construction Co. The glaziers refused, under order 
of union rules, to install the glass windows until Mazzuceo agreed to remove 
preglazed sash, procure new sash and have it glazed by the employees of the 
Joliet Co. 

It is perfectly reasonable to assume that preglazed sash, produced in the 
factories of glass manufacturers, was less costly than tailored “hand made” 
glazed sash. 

It is significant that the Board's decision hinged on the fact that the union’s 
action caused one employer (Joliet) to cease doing business with another 
employer (Mazzucco Construction Co.) and not upon the use of the union’s 
rule to prevent the use of preglazed sash. Apparently, had the glaziers been 
employed directly by the general contractor they could have refused to handle 
preglazed sash (or any other material) which offended their union rules. 

5. Create third-party pressures and invoke third-party penalties for the pur- 
pose of coercing settlement of a labor dispute with another employer : 

Collective bargaining disputes tend to disrupt normal business relations. This 
is a fact of life we all readily accept. However, the deliberate use of secondary- 
boyeott action to injure a neutral party in order to bring economic pressure 
upon some other employer is something which should be prohibited by legisla- 
tive rules governing collective labor-relations procedures. Unions and manage- 
ments, engaged in a dispute, should be required to stay clearly in their own 
ball field and not allowed to wander beyond the boundaries of their own operation. 

Obviously, third-party boycotts and actions are ineffectual—hence nonexis- 
tent—if some kind of trade relation does not exist between said third party 
and the employer in dispute with a union. Yet, the mere fact that some con- 
tractual relationship exists between various companies does not justify em- 
broiling all employers (and their employees) in a dispute of one employer. 

A very simple case is that of the Adams and Climax companies, Adams- 
Climax case: 

Over a period of years, the Adams Co. had farmed out certain types of work 
to the Climax Machinery Co. In 1948, a collective bargaining dispute between 
the Adams Co. and the Metal Platers’ Union resulted in a strike. Thereafter 
employees of Climax who belonged to the same union refused to perform work 
on any orders received from Adams. There was no dispute between the Climax 
Co. and its employees in regard to wages, hours, or working conditions. 

In this situation, one company with no dispute with its employees was being 
forced to discontinue business with another company which had a dispute with 
the union representing its employees. The first company had no control over 
the settlement of the dispute involving the second. This was found to be a 
violation of the LMRA. It would have been outside the reach of Federal law 
had it arisen before 1947. 
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In the late fall of 1946, the American Federation of Radio Artists demanded 
a so-called “unfair station” clause in its contract with the major radio net- 
works. This provision required that a network must cease supplying all pro- 
grams to any individual radio station which was designated by the union as 
“unfair.” 

Networks are originators of radio programs for nationwide distribution. Each 
network has contracts ‘vith a few huncred individual stations (affiliates) cover- 
ing the local transmission of programs. However, the network has no owner- 
ship equity or control over these individually affiliated stations. In principle 
the relationship is similar to the wholesaler-retailer relationship but with affiliate 
stations contracting to carry and receive a specified minimum number of pro- 
gram hours. 

Under the demanded “unfair station” provision, any local radio station in 
dispute with the union would have been prohibited from serving its listeners 
with network news and other network programs. Moreover, the networks them- 
selves would have been unable to deliver the full terms of their contracts with 
sponsors. Technically, any nonunion radio station could have been declared 
“unfair” by virtue of the fact that it did not voluntarily recognize the union. 
With hundreds of unionized stations, scattered over the Nation, the networks 
would have been harassed constantly by all kinds of disputes arising between 
local stations and the union. Moreover, with this powerful noose around the 
neck of each station, there is every logical reason to believe that the union 
would have little disposition to bargain for reasonable compromises. Weaving 
this “unfair station” clause into the nationwide radio network pattern would 
have guaranteed increased industrial strife in the broadcasting industry. 

If the fabric of the LMRA is pierced or loosened on secondary boycotts of this 
type—secondary boycotts which permit the violation of established contracts 
between employers—we shall contribute to industrial conflict, not to industrial 
peace. We shall do irreparable damage to innocent and neutral employers 
and their employees. 

Legislative ground rules to cope with the evils of secondary boycotts must ade- 
quately cover the implementing tactics used by unions. These may be classified 
into five major categories: 

1. Concerted refusal (including strike) by employees to use, process, transport 
or otherwise handle or work on any goods, articles, materials, or commodities or 
to perform services: The LMRA clearly recognizes such actions when directed 
against a third party with the objective of putting pressure on another employer. 

2. Picketing of third party: Outright picketing of a third party will generally 
be recognized as an act to iuduce the employees of said third party to engage in a 
refusal to work. However, secondary-boycott picketing often takes rather subtle 
forms even though the basic intent is to harass the neutral, third-party employer 
For example, in the Sterling Beverages case and other cases, the Board reasoned 
that picketing only at the time of delivery by trucks (operated by an employer in 
dispute) would not be in violation of LMRA, section 8 (b) (4). 

Local 802, American Federation of Musicians, picketed the Yankee Stadium 
during the course of a strike between the union and radio station WINS. The 
radio station broadcast baseball games from the Yankee Stadium. One might 
reason that the purpose of picketing was to inform the public that WINS was on 
strike and that there was no effort made to induce employees of Yankee Stadium 
to engage in a work stoppage. Yet, the very presence of pickets would cause some 
persons to refrain from attending the baseball game. The true, net effect would 
be to influence the business of the Yankee baseball team. 

If one applied the moving situs principle of the Schultz and other cases to 
American business we would truly extend the abuses of third-party picketing. 
Would one permit ambulatory pickets to follow a television, typewriter, oil 
burner, or other serviceman and picket each office building, store or home during 
the period of time that the servieeman’s truck was located outside? 

5. Unfair lists: There is indeed a delicate line between union unfair lists as 
primary boycott instruments and unfair lists designed to damage a third-party 
business firm as a means of bringing economic pressure upon the employer in 
dispute. 

For example: A radio or TV station becomes engaged in a dispute with one of 
its unions. Sponsors are informed of the strike and told by the union that the 
station is unfair. However, the next step involves putting all sponsors who con- 
tinue advertising over the station (in accord with a contract) on an unfair list. 
The obvious point is that the union regards continuing sponsorship of programs 
and advertising, over the struck station, as indicating support for the so-called 
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ufair station. Yet, the real purpose behind designating sponsors on an unfair 
ist is to induce and cause loss of business by these sponsors. The exact pressure 
s to force said sponsors to cease doing business with the radio station under 
penalty of having their own business picketed. The effect of a sponsor unfair 
st is the same as establishing pickets at the retail outlets of the sponsor. 

4. Threats against management: ‘Shreats against employees of a third-party 
employer designed to cause the employer to cease doing business with another 
employer are well covered by the LMRA. 

However, there is no proscription of threats against the third-party employer 
himself or his management agents. 

Consequently, we have witnessed a rising tide of union threats against neutral 
vanagement. Threats that his plant will be struck, threats that he will experi- 
ence internal union difficulties, threats that he will be picketed and boycotted, 
threats that “if he doesn’t play ball” he will pay a high price when his own con- 
tract negotiation with the union takes place, threats that labor supply will be 
vithheld from him—and in some areas a closed shop or quasi-closed shop prevails 
for certain types of workers. 

From long past experience, most small-business men know that such threats are 
not idle words. Not having the economic or financial strength to fight these 
threats or to suffer from the action threatened, many of these smaller employers 

cquiesce to the secondary-boycott demands of the union. Thus, in the Dierks 
case, the Court refused to grant an injunction because, under pressure, the em- 
ployer acquiesced to the union’s demand that he (employer) cease doing business 
with another company. 

5. Agreements between union and an employer: The now-famous Allen- 
Bradley case highlights the irreparable damage, to the public, arising from 
collective-bargaining provisions which erect rigid trade barriers against the 
free flow of goods and services. 

The American Federation of Musicians has a contractual provision in its 
agreement with the motion-picture producers which prohibits the sale or lease 
of any motion-picture film (on which the services of live musicians were used) 
to television stations. In some form, as background music or otherwise, music 
is incorporated into virtually every film. The result is an effectively tight 
blockage against the use of all motion-picture films, produced by the signatory 
producers, in television. 

Congress tailored section 8 (b) (4) to cope with the principal abuses of 
secondary boycotts. Largely through Board decisions a new highway has been 
constructed to bypass the intent of Congress. This highway is labeled “Freeway 
for secondary boycotts riding on employer-union agreements.” 

It is imperative that Congress now take proper steps to regulate the secondary 
traffic on this new highway. If not, the traffic will leave the well-paved roads 
established by legislative intent in section 8 (b) (4) of the LMRA, and thus 
violate all the rules which are necessary to prevent the economic evils of secondary 

ove otts 

Proposal: To meet squarely the real problems of secondary boycotts and to 
prevent secondary boycotts from being used to undermine our economic system 

nd breed industrial strife, I propose the following language for section 8 (b) (4) 
iunended. This proposal, however, carries with it the underlying assumption 
that section 10 (1) and section 308 (b), of the LM@A, be retained as essential 
ingredients in our national labor policy: 

“(4) To induce, or coerce, or to attempt to induce or coerce, either directly 
or indirectly by means of threat of reprisals, the use of ‘unfair lists,’ or other- 
vise, any employer or other person, to refuse to buy, sell, use, manufacture, 
process, transport, or otherwise cause work to be done on any goods, articles, 
materials or commodities, or to cause any services to be performed, or to engage 
n, or to induce or encourage the employees of any employer to engage in, a 
strike or a concerted refusal in the course of their employment to use, manufac- 
ture, process, transport, or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services, where an object thereof is: 

“(a) Causing any employer to cease or refrain from doing business with any 
other employer or person or canceling existing contracts or terminating existing 
trade relations with any other employer or person ; 

“(b) Forcing or requiring any other employer to recognize or bargain with 
a labor organization as the representative of his employees ; 

“(ce) Interfering with the collective-bargaining processes engaged in between 
‘ny other employer and the labor organization representing his employees: 
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Provided, That nothing contained in section 8 (b) (4) shall be construed to make 
unlawful a refusal by any person to enter upon the premises of any employer 
(other than his own employer), if the employees of such employer are engaged 
in a strike ratified or approved by a representative of such employees whom such 
employer is required to recognize under this act: Provided further, That no 
unfair labor practice described in section 8 (b) (4) shall be held lawful because 
of the existence of any clause in an individual or collective bargaining contract.” 

Featherbedding: The other quarrel I have with section 8 (b) of the Labor- 
Management Relations Act is in regard to existing interpretation of 8 (b) (6) 
which is the so-called featherbedding section of the act. This section, as con- 
strued by the Board in the Gamble Enterprises case, has been reduced almost to 
a nullity. Nothing is left but words which have been almost completely emptied 
of application. In upholding the Board’s decision, the Suprenie Court clearly 
focused attention upon the positive need for a workable revision of section 8 
(b) (6). 

The Gamble Enterprises case involved the typical situation of the standby 
orchestra, a practice long used by musicians to maintain monopoly employment 
opportunities for members of given locals. When this section of the act was 
being discussed prior to the enactment of the LMRA, it seemed clear that this 
practice of the musicians’ union was one of the most obvious targets at which 
Congress was taking careful aim. Legislative debate involved specific references 
to “standby musicians” and it was generally conceded that, whatever else section 
8 (b) (6) did or did not do, outright standby employment was proscribed. I 
still think this was the intent of Congress. The official reasoning of the Board 
is apparently that the union was willing to have its standby employees perform 
some potential services even though the company, because it was using a traveling 
orchestra, had absolutely no need for the services of local musicians. In the 
context of the particular situation it is evident, I think, that there was no 
reasonable expectation that the local musicians would ever be asked to play. If 
this interpretation of the law is to be controlling, featherbedding in any degree 
is justified as long as the union couples its demand for compensation with a 
statement that its members are willing theoretically to perform services, how- 
ever bizarre or unrealistic the offer may be on the particular facts of the case. 
This situation is highlighted by the fact that the only services which could pos- 
sibly be performed by the standby musicians were musical services already per- 
formed by the traveling orchestra. 

Too frequently, som persons brush aside lightly these standby. make-work 
practices of the American Federation of Musicians. The problem doesn’t seem 
to be very big or very serious. However, the problem is both big and serious 
to the specific employers who must pay for labor services not rendered. Allow 
this practice to extend itself into American industry and commerce generally, 
and we open the door for wholesale economic piracy. Moreover, we destroy 
the primary management function of deciding how productive processes shall 
be performed. 

“To exact Bayments for work not actually performed” implies a hold-up 
tribute. That’s exactly what it is. 

Section 8 (b) (6) was a compromise effort to prevent an economic evil. The 
intention was not adequately expressed in legislative language. Board and 
Supreme Court decisions can produce no effective results unless Congress re- 
defines the meaning of featherbedding. 

Proposal: Section 8 (b) (6) should be amended in the language now pro- 
posed in H. R. 3146. 

Freedom of speech (sec. 8 (ce) of title I) 

This section represented one of the most basic statements of principle in the 
LMR Act. Even though it may be, as some have argued, merely a restatement 
of the constitutional guaranty, it is a guaranty worth restating. Certainly it 
was a guaranty which was forgotten by the NLRB before the Supreme Court’s 
decision in the Virginia Electric Power case. 

The most disturbing interpretive aspect of this section is its effect on the 
Board’s decisions setting aside representation case elections. The NLRB is 
apparently of the view that representation case procedure is unaffected by the 
command of the language of 8 (c). In recent months, for example, the doctrine 
originally enunciated in the Bonwit-Teller case has been given increased appli- 
cation. It is built around a theory that an employer is obligated to give a union 
somewhat equal opportunity to influence the mind and emotions of employees. 
At the present time, an employer may not address employees on company time 





TAFT-HARTLEY ACT REVISIONS 


ind property shortly before an election without giving similar opportunity to 
the union. 

In my view, one of the most important aspects of the free speech provision 
is its application in the election context. Endemic to the American way of 
life is the right to try to persuade fellow citizens to adopt a particular course 
of action or reject another. To members of Congress who face periodic tests 
at the ballot box, no elucidation of this point is necessary. 

In the area of collective bargaining the application of the principle should 
be the same. In organizing a group of employees a union tries to sell them on 
the fact that they will benefit by unionization. Some employers feel otherwise 
and want to say so. In my opinion, they should be free to do so, not only as 
to substance—and here I am not talking about threats of reprisal or promises 
of benefit which the present act does and should condemn—but of procedure as 
well. The Board should not intrude into the area of method of presentation. 
This is a field best left to the ingenuity and resources of the parties. Once the 
Board becomes concerned with the nice question of equality of forum, the road 
of regulation will become all to inviting and will lead to eventual infringement 
upon substantive rights. 

The first amendment is one of the cornerstones of our democracy. Freedom 
of speech must be guaranteed in the field of employer-employee relations as in 
other areas of our life. It is a seriously dangerous step when we revoke some 
of these guaranties as applied to certain groups of citizens—whether they be 
workers or employers. However, free speech does not sanction libel and 
slander. Both parties, within the field of labor-management relations, must 
be guaranteed freedom of speech and must be protected against libel, slander, 
and equivalent abuses perpetrated by the other party. 

Proposal: The period appearing at the end of section 8 (c) of the Taft- 
Hartley Act should be replaced by a comma and should be followed thereafter 
by the following language: “nor shall such expression constitute grounds for 
setting aside any election held pursuant to any proceeding arising under sec- 
tion 9 (¢) of this act.” 


Representatives and elections (sec. 9 of title I) 

The LMR Act retained the general framework of the Wagner Act in regard to 
the designation of bargaining agents. Certain significant changes in detail were 
adopted. In my opinion, the value of these changes has been demonstrated 
over the past 5 vears. 

There is one important aspect of this general problem which now deserves 
the attention of Congress. Neither the Wagner Act nor the LMR Act prohibited 
the so-called recognition strike. This fact has always seemed to me to be an 
anomoly. The rather elaborate machinery set up to designate an appropriate 
unit and the conduct of an NLRB election is in effect an enunciation by Congress 
of the inherent validity of a selection of a bargaining agent by means of the 
ballot box. If employees want a union they should be able to vote for it in the 
traditional democratic manner. 

Both in theory and in practice, a recognition strike is contrary to the philosophy 
upon which section 9 is based. A strike is a technique of force—a strategy of 
compulsion, Freedom of choice is a mockery when strikes for recognition are 
permitted. It is unnecessary, I think, to document the proposition that many 
of the evils, such as the secondary boycott and mass picketing which Congress 
has sought to eradicate, arise in relation to a union’s effort to secure recognition 
by force. 

Most recognition strikes oecur when the union does not possess a clear-cut 
majority among the workers; as such, they are the brute-force method of short- 
circuiting dubious representation rights and coercing both employees and 
employers. 

Most recognition strikes are not supported by a majority of the employees in 
an appropriate unit. Where this kind of strike is successful and the emplover 
eapitulates, he may well be guilty of an unfair labor practice by, in effect, 
encouraging or forcing his employees to join a labor organization. Yet, because 
of the pressure involved, the employer frequently has no alternative but to sign 
up. This is especially true of small employers who cannot stand the economic 
pressure of a union with superior resources and facilities. 

Many State courts have, in the last several years, shown an increasing aware- 
ness of the basically inequitable and undemocratic situation which too often 
arises. It is, time that national legislation was enacted to prevent further 
injustice. If we are to go to all the expense and effort of setting up machinery 





LSS TAFT-HARTLEY ACT REVISIONS 


for the peaceful resolution of recognition questions, let us take the next logical 
step and insist that they be used. 

Proposal: The forthright approach to the problem would be the requiring of 
an NLRB election as prerequisite to the establishment of a union’s representation 
rights. To accomplish this result, three changes in the Labor Management 
Relations Act should be made as follows: 

1. To section 8 (a) of the act add the following paragraph to be designated 
as “(6)”: 

“(6) to grant, after the effective date of this amendment, recognition to a 
union as the bargaining representative for employees unless such union shall 
have been duly certified as the bargaining agent by the National Labor Relations 
Board.” 

2. To section 8 (b) the following paragraph designated as “(7)” shall be 
added : 

“(7) to request or demand any employer to recognize it as the bargaining 
representative for employees unless it has been certified as the bargaining agent 
for such employees in a representation proceeding conducted by the National 
Labor Relations Board.” 

3. From clause (A) of paragraph (1) of subsection 9 (c) delete the following 
wording: “and that their employer declines to recognize their representative 
defined in section 9 (¢).” 

This proposal is completely democratic, it will curb strikes for recognition 
and, hence, make for industrial peace, and it will remove the cause for many 
secondary boycotts aimed at forcing union recognition upon employers and 
employees. 

HEALTH, WELFARE AND PENSION FUND 


The area of collective bargaining has broadened substantiallly since the en- 
actment of the Wagner Act and, later, the Labor-Management Relations Act. 
The pattern of cvliective bargaining has grown wider, broader, and deeper. 
Especially noticeable has been the fact that more and more fringe payments and 
fringe benefits find their way onto the bargaining table each year. 

Wage “extras,” or fringes—some hidden and some not so hidden—run into 
billions of dollars annually. They are a substantial item in production costs 
and in consumer prices and they add appreciably to the real income of workers. 
Today, fringe payments equal approximately 20 percent of direct labor costs. 

Many factors have contributed to the expansion in fringe wages. However, 
a very significant factor was emergency wage controls which served to divert 
union demands into fringe channels. The record of the War Labor Board offers 
our first proof that a lid on wages tends to generate fringe expansion, In fact, 
it was during the WLB days that the term “fringe wages” first developed into 
prominence as part of labor relations terminology. However, it remained for 
the Wage Stabilization Board to give depth, substance, and embellishment to 
the fringe movement. The Wage Stabilization Board laid the foundation for 
i future nationwide wave of fringe, health-welfare, and pension benefits. 

Even without the WSB, the normal trend would have been toward a cumulative 
expansion in nonwage costs including health-welfare and pension items. Dr. 
Emerson Schmidt's studies of fringe payments indicate that they amounted to 
14.8 percent of direct payroll in 1947 and by 1951 had risen to 18.5 percent. 
Incidentally Dr. Schmidt’s excellent report Fringe Benefits—1951, published by 
the Chamber of Commerce of the United States, is the most thorough and con- 
structive contribution available in the field of fringe costs. 

However, the WSB universalized and expedited fringe trends. Under the 
aegis of the Board, greater and more rapid advancement was made in pushing 
ever higher the nonwage labor costs of American industry than would have 
occurred without wage controls. 

So far as health and welfare benefits were concerned, the WSB operated on an 
open-end policy after the passage of GWR 19 and GWR 21. 

Dr. Schmidt’s 1951 study of fringes disclosed information which is pertinent 
to our examination of national labor policy, to wit: (a) Pension plan premiums 
(covered by insurance-type plans) and pension payments (not covered by insur- 
ance-type plans) amounted to 6 cents per payroll-hour for workers in American 
industry ; (6) life-insurance premiums, sickness, accident, medical care, hospital- 
ization, and related insurance premiums, equalled 2.3 cents per payroll-hour. 
Obviously, these payments ran substantially higher in some industries. 

Health, welfare, and pension payments already aggregate hundreds of mil- 
lions of dollars per year. It is virtually inevitable that billions of dollars will be 
involved during the years to come. 
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Herein rests a very difficult policy decision for American industry. If private 
business provides for medical care, hospitalization, pension income, and related 
welfare programs, there is little likelihood that socialized medicine and further 
broadening of social insurance will be undertaken by the Government. Person- 
ally, I regard it as sound national policy for private business—through employer- 
employee relations—to assume a greater measure of responsibility for social 
welfare. There is rather substantial agreement among industrial leaders that 
business should provide some forms of sickness and welfare insurance. Yet, how 
far can American industry afford to go in underwriting these health and welfare 

rograms? Will the American consumer absorb these costs in the prices of goods 
and services or should we prefer the taxation road for these social objectives? 
If national taxation is to be avoided, should not health and welfare insurance 
be borne jointly by the worker and the employer? How can, and should, these 
past sums be administered in the public interest? 

One of the most significant fringe trends will likely occur in the development, 
tO an ever-increasing degree, of industrywide health, welfare, and pension pro- 
grams under the sponsorship and direction of unions. In the coal mining, truck- 
ing, construction, and other lines we already have union-Sponsored welfare 
programs. More unions will, undoubtedly, seek to get into the welfore and 
pension business either directly or through standardized programs tailored 
according to the union’s blueprint. Thus, individual company negotiation will 
be on the basis of “accepting the standard plan” rather than according to the 
particular needs and problems of the given company. 

One significant trend may be found in future efforts to make the union itself 
the insuring agency or a joint participant and administrator of health-welfare 
nsurance and pension programs. There are some very moot social and eco- 
nomic problems attached to a widespread movement of this type. Existing 
legislation provides inadequate controls over any such welfare process if the 
workers, the union, the employer, and the general public are to be protected 
for the benefit of all concerned. 

During congressional debate of the LMRA, Senator Taft stated, “The purpose 
of the provision is that the welfare fund shall be a perfectly definite fund, that 
its purpose shall be stated so that each employee can know what he is entitled 
to, can go to court and enforce his rights in the fund, and that it shall not be 


in the sole discretion of the union or union leaders and usable for any purpose 
* 


which they may think is to the advantage of the union or the employee, 
It seems obvious that if these funds grow‘rapidly, as they are growing—which 
is perfectly proper—they should be regulated by the Federal Government. * . 
They should not be subject to the arbitrary discretion of the union leaders, the 
very ones who are making the agreements.” 

The LMRA laid a sensible foundation for the proper control of such welfare 
funds. However, the problem has grown substantially in both magnitude and 
character. We are on the threshold of expanded health, welfare, and pension 
funds. The magnitude and nature of funds demand national policy. 

The challenge and responsibility before Congress is to provide adequate and 
proper safeguards so that the workers of the Nation will be protected. The 
principal equity is the equity of the workers. 

Joint union-management administration of these health, welfare, and pension 
programs is not sufficient. Joint administration, per se, is no guaranty of com- 
petent fiscal management of billions of dollars. Neither is joint administration 
an automatic insurance that management will—or can—participate actively and 
effectively as a decisive administrative partner in the investment, handling, and 
disbursement of such funds. 

Today is not too soon—tomorrow may be too late—-for the careful formulation 
of national policy covering the establishment and operatin of health, welfare, 
and pension programs emanating from the employer-employee relationship. 

Some unions, such as the International Brotherhood of Electrical Workers, 
have a long record of managing sound insurance plans, well administered accord- 
ing to creditable investment standards. However, it is naive to assume that 
all existing plans—or future plans—will measure up to these fine accomplish 
ments. We can’t afford to let the laws of chance govern anything as big and 
important as nationwide health, welfare, and pension plans for the American 
worker. 

From experience with the LMRA and in anticipation of clearly discernable 
trends we now need effective control of health, welfare, and pension funds. 

Proposal: (@) We should continue in effect the provisions of section 302 (c) 
(5) of the Labor-Management Relations Act. 
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(b) With regard to funds established to provide pensions, life-insurance plans, 
sickness and accident and medical care insurance and related benefits, we should 
require that, unless underwritten by private insurance companies or banks, such 
funds must be administered in accordance with the same laws and regulations 
which apply to private insurance companies and banks in the administration of 
their insurance and pension funds. 





















NATIONAL EMERGENCY DISPUTES-——A PROPOSAL 





FOR SETTLEMENT 








I. Statement of policy 







Collective bargaining, unhampered by governmental intervention, is the essen- 
tial mechanism in adjusting differences between management and labor in a free 
society. The substantial majority of disputes are resolved at the bargaining 
table without resort to economic pressure by the exercise of good faith and 
sincere intent to reach agreement. Where discussion fails, a test of economic 
strength may result. Strikes cause hardship for employers, employees, and the 
public but they do resolve disputes that cannot be settled otherwise except by 
governmental decree or compulsory arbitration. Strikes, by themselves, are an 
unfortunate but inevitable characteristic of industrial relations within a free, 
competitive economy and, as such, should not involve the intervention of 
Government. No national policy should proscribe strikes, as such. 

On oceasion, strikes occur which, by their very nature and magnitude, jeopard- 
ize national health, safety, and welfare. When they do, it is clear that the rights 
of management and labor to work out their own differences must be subordinated 
to the overriding consideration of the general public interest. 

National emergency strikes, and disputes which threaten them, must be 
brought within the scope of Federal control. Local emergency disputes should 
be handled by the several States. 

A procedure for settling national emergency disputes should have the follow- 
ing objectives: (a) Guaranty of the continued production of essential goods and 
services; (0) encouragement of management and labor to reach their own 
solution; (¢) equitable and impartial determination of the existence of a national 
emergency dispute; (d@) assurance of impartial and objective consideration of 
disputed issues; (e) full public disclosure of all relevant facts in the dispute; 
(f) availability of alternate methods of procedure to fit the varying circum- 
stances of different emergency disputes. 

Il. Definitions 


1. National emergency disputes are those collective-bargaining disputes which 
interrupt or immediately threaten to interrupt the flow of goods and services 
which are essential to the health, safety, or welfare of the Nation, or a sub- 
stantial portion thereof. No finding of a national emergency dispute shall be 
based merely on inconvenience to the public. 

2. A local emergency dispute is one which interrupts or immediately threatens 
to interrupt the flow of goods and services which are essential to the health, 
safety, or welfare of a State or a part thereof. 




























I1I. Determination of the existence of the dispute 


Whenever in the opinion of the Director of the Federal Mediation and Concilia- 
tion Service a national emergency dispute exists, and mediation efforts have 
failed, he shall certify to the Attorney General of the United States that said 
national emergency dispute exists. Upon such certification, the Attorney General 
may pick the appropriate circuit court of appeals for a declaration establishing 
the existence of such dispute. After listening to testimony by the parties to the 
dispute and the United States Government, the court shall determine whether 
or not a national emergency dispute does exist. The declaration of the existence 
of such a dispute shall follow an affirmative finding. 














IV. Procedures for settlement of national emergency disputes 


Upon declaring the existence of a national emergency dispute, the court shall 
issue an order enjoining acts or practices which will tend to interrupt the flow 
of goods or services from the facilities directly involved in the dispute, 

(a) The court shall appoint a board of inquiry which shall have the power to 
sit and act in any place within the United States and Territories and to conduct 
such hearings either in public or in private as it may deem necessary or proper 
to ascertain the facts with respect to the causes and circumstances of the dis- 
pute. The board of inquiry shall have authority to subpena records, witnesses, 
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and obtain other essential information which pertain directly to the dispute. 
The report of this board shall be filed with the court not later than 30 days follow- 
ing the date of the declaration of the existence of a national emergency dispute. 
The report shall immediately be made available to the public. At the end of a 
60-day period from the date of the declaration of the existence of a national 
emergency dispute, the board of inquiry shall report to the court the current 
positions of the parties and the efforts which have been made for settlement 
and shall include a statement by each party of its position and a statement of 
the employer's last offer of settlement. The court shall make such report avail- 
able to the public. The National Labor Relations Board within the succeeding 
15 days shall take a secret ballot of the employees of each employer involved 
in the dispute on the question of whether they wish to accept the final offer of 
settlement made by their employer as stated by him and shall certify the results 
thereof to the court within 5 days thereafter. The court shall have, at this point, 
discretionary authority to continue the injunction order for an additional 30 
days if it appears that such extension has a reasonable chance of bringing about 
a voluntary adjustment of the dispute. 

If, at the time of the certification or at the end of the extension period follow- 
ing the certification, no settlement of the dispute has been reached, the court 
shall adopt the following procedure: 

(1) An order shall be issued by the court seizing the productive facilities 
directly involved in the dispute in the name of the United States. The court 
shall appoint an administrator to operate seized facilities. During the period 
of seizure, the parties shall refrain from in any way interfering with the opera- 
tion of said facilities. There shall be during the period of the seizure no changes 
in wages, hours, working conditions, or other matters commonly regarded as 
appropriate subjects for collective bargaining, nor shall either party grant or 
agree to grant retroactive benefits during the time of seizure. An excess-profits 
tax shall be levied on all profits earned by the company or companies involved 
in the dispute during the time of seizure in excess of the profits earned during 
the previous fiscal year or any 1 of the 3 previous fiscal years. 

If at the end of 6 months following the date of the seizure order, the parties 
shall still have failed to resolve the dispute, the court shall appoint a board 
of arbitration, the functions of which shall be to issue a final and binding decision 
in regard to the controverted issues. The board shall be composed of three 
members representing the public and selected by the Chief Justice of the Supreme 
Court of the United States. The arbitration board shall have the authority to 
call witnesses, hear testimony, examine records, and exercise similar powers 
necessary to the establishment of a sufficient factual basis for making a decision. 
The decision of the board shall be binding on both parties within 5 days following 
the issuance and publication of the board’s decision. The seizure order shall be 
vacated and the facilities shall be returned to their private owners. 

(b) Without resorting to the procedure outlined in (@) above, the court may, 
at its discretion, set up an arbitration board to issue a final and binding decision 
on the disputed issues. 

(c) Without resorting to the procedures provided in section (a) and/or (b) 
above, the President of the United States and/or the Congress of the United 
States may initiate appropriate steps and procedures to effectuate the settle- 
ment of a national emergency dispute. 

Mr. Donerry. First, I wish to establish the fact that I am firmly 
convinced that the basic body of the Labor-Management Relations 
Act represents a thoroughly fair and objective approach to sound 
national-labor policy. 

Personally, I find less fault with much of the act than with inter- 
pretations and applications which have evolved from NLRB deci- 
sions. Yet, I wish to clearly emphasize that I believe that many of 
these decisions have unquestionably arisen from the indefiniteness 
of certain language of the act itself. 

I do not personally question the integrity of present Board mem- 
bers, but as sure as the devil, I do not agree with many of their conclu- 
sions and reasoning. I think that we need to examine some of those 
conclusions and the reasoning behind them in order to see wherein 
the present act needs improvement, wherein the intent of Congress 
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needs to be bolstered up so that the Board may be guided in its future 
decisions, 

I wish to direct my attention primarily to eight provisions or aspects 
of the Taft-Hartley Act, as I believe that these, first, require serious 
study, and because I believe that upon these particular points I pos- 
sess greater competency and experience than upon some of the pro- 


posals which have been made and undoubtedly will be made before 
your committee and the Congress. 


The first point, definition of supervisor : 

The prevailing LMRA definition of “supervisor” has, in my honest 
opinion and from my experience in the radio and television industry, 
proved sound and workable for the purpose intended. It has pro- 
vided an adequate standard for Board interpretations, and nothing 
should be enacted which would in anyway derogate from the basic 
concept of “supervisor” as now expressed in the act. 

I believe that some of the thinking with regard to revision of the 
definition would create difficulties and confusion in the radio and 
television industry. 

The second point, compulsory unionism: 

I trust and pray that we are not debating the question of closed shops 
or whether or not we should revert back to this form of compulsory 
unionism. Yet, I am aware that some persons would soften and 
weaken our national labor policy, as established in 1947, as applied 
to the underlying principle of compulsory unionism. 

As I look back at the 1947 action of Congress, it seems to me that 
the majority of Congressmen, both in the House and in the Senate, 
found compulsory unionism, per se, repugnant to the American way 
of life, and the permissive provision which allowed the union shop 
was in itself a definite and substantial concession to this basic principle 
but not a deviation from the fundamental concept that free unionism 
should not compel union membership as a prerequisite to getting a job. 

The CHarrmMan. Do you think we made a mistake in putting in the 
union-shop provision ? 

Mr. Douerty. No, Mr. Chairman. On that, let me ad lib. a little 
bit and say that I believe that the union shop has unquestionabl 
removed many of the worst evils of the closed shop, the evils that attach 
themselves to the control by union officials of job placements by indi- 
viduals and many individual members, and many other similar evils, 
It removes the evil of the union officership being a placement service 
for the company. 

I think, on the other hand, that the union shop has unquestionably 
provided the unions with some of the protection which they claimed 
they wanted during the debate of 1947. I still believe that compulsory 
unionism is more repugnant to many workers in the United States 
than a lot of us think, but that if there must be a workable com- 
promise—and sometimes collective bargaining, like legislation, seeks 
compromises of a workable nature—that the union shop has proved 
to be a workable compromise. 

Therefore, my recommendation would of course be that the Con- 
gress do not, that the Congress shall not, weaken in any sense the 
existing provision in the direction, for example, of some proposals 
which I have heard, which would permit the closed shop to return 
with what I believe to be all its evils, in certain areas and under certain 
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conditions. It seems to me that people who are trying to find some 
little loophole here and permit the union shop to return in certain 
areas are struggling with their own conscience, which says that com- 
pulsory unionism for workers as a whole is bad, but probably it will 
not be too bad if we let it exist in certain areas. 

For example, I have heard it stated by one member of this com- 
mittee that the evil of the closed shop in certain areas would be 
eliminated if free access to unionism were permitted. 

I would like very briefly, as I do in my text here, to call attention 
to the fact that free access by itself to union membership does not 
correct many of the evils. What about the situations which we know 
existed prior to 1947, where there was minority discrimination within 
unions so far as allotment of jobs is concerned? What about the 
favoritism in the placement of jobs among certain union members as 
against an equal and uniform and equitable distribution of jobs 
among members of the union, regardless of whether they were in 
political favor with the particular leaders or not ? 

What about union rules, such as those we find in at least one union, 
the American Federation of Musicians, in a few of its locals, which 
require 6 months’ or 12 months’ residence in a given city or locality 
before eligibility for membership takes place, and hence eligibility 
for a job? 

Would free access to unionism solve the problem of free access to 
apprenticeship { 

Then there is this question of mobility among workers. Look at 
the Monthly Labor Review and examine the figures on labor turn- 
over. Labor turnover is not only a basic right of American workers, 
freedom to move from job to job, but it is a fundamental ingredient 
in a dynamic labor market. We possess it to a greater extent than 
other countries. 

I know some people will say all that would mean is that the in- 
dividual member might conceivably need to hold membership cards 
in a great many different unions, and hence pay a great many different 
dues. But I am thinking of something more subtle than that, 
something more practical. Even under these conditions, is there any 
guaranty that the newcomer to a union local would receive equal job 
opportunities under a closed shop compared with the home town 
senior members of the union ¢ 

Or, to sum up, Mr. Chairman, I do not believe that compromises 
with the closed shop are the approach to this matter, compromises 
in the sense of permitting it to return in certain areas, be they tradi- 
tional areas or be they areas for various and sundry reasons, such, 
for example, as in the construction industry, or such, for example, as 
the national maritime industry, or such, for example, as in the print- 
ing and publishing industry. I am fundamentally convinced that if 
a thing is bad, traditional use or practice does not make it good. 
I do not think for a moment we would consider the enactment of a 
narcotic law which exempted those who had previously been addicts. 

I am of the honest opinion that closed shops, if they are bad, should 
be prohibited and they should be stopped. If closed-shop bootlegging 
prevails in certain areas—and I know that it does—I believe the 
Board’s counsel should have authority to apply for injunction against 
continuation. Therefore, I propose that your committee give serious 
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consideration to seeing to it that the counsel of the Board be given 
the authority to initiate actions against closed shops where they exist 
in obvious defiance of legal prohibition. 

The Cuarrman. May 1 ask you just one question, if I may, in that 
connection. Would you say that if the principle of the closed shop 
were legalized, it would be necessary for the Government to step in 
and determine the rules under which the unions were conducted in 
order to protect the workers from having their rights as free Amer- 
ican workers arbitrarily restricted ? 

Mr. Douerry. I think it is imperative that that be done, Mr. Chair- 
man; and furthermore, I think our whole experience in other areas 
indicates that. In other areas, in public utilities and other lines, 
where we have recognized that monopoly was virtually inevitable 
and probably necessary, we have seen the need for regulating the prac- 
tices of the monopoly. Therefore, it seems to me that if Congress 
were to conceivably, even in certain areas, be they construction or 
whatnot, permit the closed-shop type of monopoly to exist, it would 
be imperative, to protect the workers themselves, that regulations over 
union practices take place. 

I want to hasten to add, Mr. Chairman, that I don’t advocate that 
Congress regulate union practices. I know the unions do not want it. 

The CHarrman. We are trying to get away from that if we can. 
We want to keep the Government out of these things as far as possible, 

Mr. Dounerrty. I do not believe the union can expect to have a 
monopoly control and be free from the normal processes that Amer- 
ica and the American people think are necessary, and that is protection 
against the abuses of monopoly. The only way to avoid that, the 
only way to avoid public thinking in that direction, is to avoid the 
creation, by governmental proscription, of the monopoly itself. 

Senator Purreti. Mr. Chairman. 

May I inject here something extraneous, but I am rather sensitive 
to misunderstandings on the part of the audience at these hearings as 
to why these chairs are unoccupied, and I think it fair to say ‘that 
many of our colleagues are in other hearings or are on official business, 
but they do havé transcriptions of all of this information that is 
presented, and briefs are in their possession. I thought perhaps you 
would like to know that their absence does not mean that the evidence 
being presented will not be read by them and be given weight. 

The Carman. Iam very glad the Senator from Connecticut made 
that statement, because sometimes it is misunderstood. In my ex- 
perience, we have one of the most sincere committees in the whole 
range of committees of the Senate, and every one of our members is 
profoundly interested in these questions. We are trying to get the 
record here from the witness, and I hope he does not feel he is not 
ae listened to. He may not be orally listened to, but every word 
he says will be transcribed and will be in the hands of the committee 
for serious consideration. 

I want to bring out by my question a point which seems to be borne 
out constantly: that to the degree that we increase the opportunity for 
unions to control the lives of their members by compulsory union 
membership, to the same extent we increase the responsibility of the 
States and the Federal Government to protect the individual in his 
rights as an individual American citizen. That is the alternative we 
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face. If we move into compulsory unionism, we are going to move 
into more and more compulsory Government interference in union 
affairs in order to protect the people. 

Does the witness share that view ¢ 

Mr. Donerty. I agree with you completely, Mr. Chairman, because 

t conforms to my basic concept of collective bargaining, and that is 
that fundamentally we can never create sound, progressive, effective 
collective bargaining by legislative fiat. We do need regulation of 
this institution just as we need regulation of the institution of private 
property, because unregulated, the opportunity for abuse is ever- 
present. 

I would like to turn to my third point, which deals with what I con- 
sider one of the most important areas of abuses that needs serious con- 
sideration by the Congress, and I refer to secondary boycotts. 

I think I can state my basic principle here, which is contained in the 
last ae ortho on page 4, where I say: 

The right to bargain collectively should never sanction the right to use a neutral 
third party as a 2 Monts ige in a labor relations struggle which is not of his making 
and in which he has no primary decision-making authority, 

That is exactly what secondary boycott practices do. They make a 
definite hostage out of a neutral third party, who himself has not 
been responsible for the one of the dispute or the problem, 
and has no direct decision-making authority. 

Senator Purre.L. You would not say that was true of all secondary 
boycotts, as such, would you, sir? 

Mr. Douerty. No, Mr. Senator. May I continue, and I think I will 
bring out those points. 

I would like first of all very briefly to run down the objectives that 
are common behind secondary disputes and, secondly, to show the 
tactics that are used. 

I think, Senator Purtell, I will answer your question when I do that. 

What are the objectives? To what extent, if any, are any of these 
objectives fair, legitimate, and conducive to labor peace! 

I do not list these in chronological order of importance, but there are 
five objectives I shall list: 

First, to force an employer to use products produced by unionized 
companies and not to use products produced by nonunion companies. 
We have a whole mass, theoretically, volumes of books that could be 
written on case histories prior to the Labor-Management Relations 
Act, and even some since, where the fundamental objective was to say 
to this employer, “You must not buy goods produced by a nonunion 
company.” 

I have listed in the main body of my text one case, the Wadsworth 
case. 

The second is to force an employer to use only the goods or services 
produced by a company which bargains with the same union. So we 

take it one step further. In the first instance we saw you must not 
buy non-union-made goods. In the second instance, an ads aptation or 
refinement of that: You must buy these particular goods from an 
employer who has a contract with our own union. 

I have mentioned the Dierks Sheet Metal case in that instance. Here 
is an attempt in a sense to segmentize the steps of production and 
distribution in the hands of a given union. 











196 TAFT-HARTLEY ACT REVISIONS 


Thirdly, to limit subcontracting to unionized employers. We have 
even had situations in connection with our defense program where 
the major contractor has felt secondary boycott pressures because in 
the process of developing great plants and other defense facilities, 
as is common throughout American industry, subcontracts were let, 
and in some instances they were let to nonunion firms, not taking the 
place of the workers of the main contractor, but merely imposing 
upon him the necessity of doing business only with a umonized 
subcontractor. 

Senator Murray. What was the name of that case? Who were the 
concerns involved ¢ 

Mr. Douerry. Senator, it is the Roane-Anderson case, which is 
outlined in the main statement here, at page 16 of the main text, 
and we may come back to that later. 

The fourth is, for want of a better phrase, make-work approaches 
to force an employer to assign work to the members of a given 
union. I have cited, for example, three cases. There are many, 
many more. In the Sterling Beverages case and the Schultz case, 
regardless of the other factors involved in the case, the essential 
purpose of the New York trucking local was to see to it that trucks 
coming into New York would be handled only by members of the 
New York local. It was to create work for that particular local, 
even though the truckdrivers who came into New York on these 
trucks were unionized truckdrivers of other locals. 

The fifth is to create third-party pressures and invoke third-party 
penalties for the purpose of coercing settlement of a labor dispute 
with another employer. 

A subversion of that, Senator Purtell, would be, of course, struck 
work. 

What are the tactics, basically, which I think is a very important 
matter? The first tactic is the one which is strictly covered in section 
8 (b) (4) of the Labor-Management Relations Act, concerted refusal 
(including strike) by employees to use, process, transport, and so 
forth, pressure upon employees of the secondary party to force him 
to put one pressure or another on the primary party. These acts 
pretty well are covered by the Labor-Management Relations Act, and 
I think they are pretty well supported by Board decisions. 

Then we get to the second tactic, the picketing of third parties. 
Let us take, for example, a concept which was developed, at least 
by inference, in the Schultz and Sterling Beverages cases, where it 
was established pretty much in the Board’s mind that so long as the 
picketing of the particular trucks took place when the trucks were 
at a given spot, that was not proscribed by 8 (b) (4). In other 
words, the concept of an ambulatory situs, a moving situs. 

Let us apply that, if you will, to industry in general. Suppose 
we assume this concept of picketing, which is strictly picketing in 
or near or at the premises of a neutral party. Even if it took ab 
at the time when a truck, for example, were on the premises of the 
neutral party, it still has the effect of penalizing and probably doing 
considerable damage to the third party. 

Let us assume, for example, we apply this concept to an oil burner 
service truck located near a hotel where the oil burner serviceman 
was doing business, repairing an oil burner. Let us assume the oil 
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burner service company had a dispute with that union, Let us 
assume they picketed only at the time the truck was there. I still 
believe that the fundamental impact is that, as people pass, the 
concept develops that there is some problem of dispute between the 
hotel and ~~ pic ‘ke ts. 

We had a case in the radio industry where a New York station 
had a onae with the musicians’ union. Incidentally, the other 
employees, even though unionized, still continued to come to work 
in this instance. 

This particular station broadeast games from Yankee Stadium. 
In addition to picketing the station, the union picketed the Yankee 
Stadium. True enough, the picket signs indicated that they were 
apparently picketing WINS, the radio station, as being unfair, but 
there was no question that the injunction that was granted against 
that was based upon the fundamental thinking that they were in 
effect picketing the Yankee Stadium, and quite obviously, I think, 
most of us would conclude that a loyal union member seeing pickets 
around Yankee Stadium would come to the conclusion that the 
Yankee Stadium was at fault; that they were in dispute with the 
union. 

I believe this kind of picketing goes beyond the bounds of the 
direct picketing which we all recognize is legitimate. It brings us 
close to the third element—the unfair lists. 

Here we might get into the area which might be called consumer 
boycotts, and ‘there is nothing in the Labor-Management Relations 
Act which proscribes consumer boycotts. I am trying to say it is 
possible, not only possible but it is actually being done, that the 
unfair list is being used beyond the primary step of primary consumer 
boycott, and used in a fashion which does definite injury to a third 
party. 

Let me give you an example. I think it is always preferable to use 
examples where you have more direct personal experience than a 
secondhand one. A radio station has a dispute with one of its unions. 
A strike occurs. The union goes to the sponsors, the department 
store, the various retail specialty shops, beer companies, and other 
local sponsors, and says, as a first step, let us assume, “This station is 
unfair. We are informing you because we know that you, as part 
of the public and as one of the consumers of the services of this sta- 
tion, should be informed of this fact.” 

At that stage, it seems to me we are in the area of straight consumer 
boycotting. But when the union comes to this department store or 
brewery and s says, “If you do not take your advertising off that station 
we shall list you, the department store, we shall list you, the brewery, 
as unfair to labor,” obviously there is only one intent. The intent is 
to convince the public that that particular businessman, the depart- 
ment store, the jeweler, the brewery, is unfair to labor. 

I believe that that type of secondary boycott, which is not pro- 
scribed under the present law, goes beyond the bounds of fair play; 
is genuinely, in every sense of the word, in conformity with the con- 
cepts of the secondary boycott which Congress had in mind, and 
therefore should be proscribed. 

Senator Doveras. Might I ask a question, Mr. Chairman? 

The CuarMan. Yes. 











198 TAFT-HARTLEY ACT REVISIONS 





Senator Doveras. Mr. Doherty, would you object to a direct boy- 
cott of consumers against the radio station in question, or an attempt 
to persuade advertisers not to sponsor programs? 

Mr. Donerry. If it were my own radio station, of course I would 
object. 

Senator Dove.as. I mean as a matter of law. 

Mr. Donerry. As a matter of law or established principle, I am 
not talking against the direct consumer boycott. That is part of the 
normal strike process. 

Senator Doveias. Let us take some of the historic boycotts, and 
we can go back to the famous Buck Stove & Range case. In that case 
the American Federation of Labor put the Buck Stove & Range Co. 
on the unfair list with the implication that a good unionist would not 
buy a stove from Buck Stove & Range. Asa result of that advertise- 
ment, Mr. Gompers and John Mitchell were sentenced to jail, although 
they never finally served a term. 

You say that that type of consumer boycott should be legalized, or 
that it should be made illegal, which ? 

Mr. Donerry. I am talking about the secondary boycott, Senator. 

Senator Doveras. That was in a sense a secondary boycott. 

Mr. Donertry. That was a consumer boycott. 

Senator Doveias. The people who were doing the boycotting were 
not the workers in the Buck Stove & Range Co. plant. They were 
unionists outside the individual plant. That has been ruled to be a 
secondary boycott, and those who were not immediately concerned 
with the labor dispute were asked to withhold patronage. 

Mr. Donerry. Let us take this particular point, Senator Douglas. 
Let us apply it toa radio station. Suppose the Macy Co. had a dispute 
with the union and the union listed the Macy Co. as a result of that 
dispute as unfair, and let the chips fall where they may. In other 
words, let us follow it through and assume that good, loyal union 
members refused to go into Macy’s. I do not think there is anything 
in the law that prohibits that, and I do not propose in any way, shape, 
or manner that our traditional concept of the collective-bargaining 
dispute be changed in that direction. 

However, let me take another example which is not theoretical. At 
one time not too long ago, the union came to Macy’s and said, “You 
are handling shower curtains produced by a firm with whom we are 
indispute. We insist that you stop selling them.” Macy’s refused to. 
Let us assume that the second step was taken, and they said, “All right, 
then, we are going to list Macy’s as an unfair store because you con- 
tinue to handle those goods.” I say that type of consumer boycott, 
directed at the secondary party, is not only unfair but I think it strikes 
at the very vitals of our economic system. 

In the case of a radio station, of course, if the union publishes the 
name of the radio station and the chips fell where they would, that is 
one thing. The fact that they informed the department store and the 
jeweler that the station is on strike, that is a direct boycott. But 
they do not stop there. These unfair lists that I am talking about 
then threaten or actually accomplish the listing of the brewery or the 
jewelry store as itself unfair. Therefore, while it is still a consumer 
boycott, it is a boycott one step removed from the primary dispute 


and I think is not legitimate and is a type of boycott which should 
be prohibited. 
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Senator Dove.ias. Of course, the secondary boycott is also defined as 
existing where parties other than those immediately involved in the 
dispute withhold their custom or their labor. A good many courts 
have held that the Buck Stove & Range Co. case that I described was 
a secondary boycott and therefore punishable. You apparently say 
that is all right. 

Mr. Douerry. No. I grant, Senator, that it sometimes is difficult 
to draw the line where the primary consumer boycott stops and the 
secondary aspect starts, but I think that it is impossible ever to draw 
laws that will take care of every twilight-zone case. If one recog- 
nizes the clear-cut secondary boycott in the form of the unfair list as 
I have used it, I see no reason why language cannot be developed that 
applies clearly to that kind of thing and clearly talks about the 
secondary boycott through the unfair list where the neutral party 
itself is labeled unfair; where they go beyond the step of merely 
informing this party and letting that person make the decision. 

I am not trying to draw that delicate line which we have been trying 
to draw for 50 or 60 years in boycotts. I am well aware that it is a 
difficult thing to do. 

The fifth point I would like to mention, I think has become impor- 
tant since 1947. That is the agreement between a union and an _ 
ployer to circumvent and bypass the actual prohibitions of 8 (b) (4). 
We know back historically—the Senator referred to the Buck Bove 
case, and, as all Congress is well aware, the Allen-Bradley case is 
the famous instance where the union and management agreed together 
to restrict the flow of trade. We have, however, gotten away from 
that in the Labor-Management Relations Act; at least we thought we 
did. Then along came the Dierks case which is referred to in the text, 
and there have been others, in which the board has in a sense said that 
if the employer acquiesc ed and agreed to this thing, then there was 
not the violation under 8 (b) (4). In other words, despite the intent 
of Congress, I believe the Board has created a new freeway for second- 
ary boycotts riding on labor-management agreement. 

To me, we are resorting to generalities and ee If some- 
thing is basically bad and proscribed by law, I do not believe that 
agreements by parties should sanctify that action. If we believe, in 
other words, that it is bad fundamentally and therefore should be pro- 
hibited, fundamentally, that a union should impose upon the employer 
the prerequisite that he cannot deal with a nonunion firm as a means of 
coercing the nonunion firm into the union, then I say that an agreement 
between that secondary employer and the union is bad also. 

To meet these problems squarely, I have presented language in the 
main body of my text—I believe on pages 24 and 2 5—which I will 

not go into now, which seeks to do two things: First, to cover threats 
of reprisal, the use of unfair lists and related acts of coercion against 
management, where the purpose is to create secondary- boycott dam- 
age ; and, sec ondly, to provide, as I have in my second proviso, that 
agreements between labor and management do not sanctify an other- 
wise secondary-boycott practice. 

If the thing about which labor and management have agreed is 
in itself proser ribed under the secondary boycott provisions, the agree- 
ment itself does not make that a fair labor practice. 

Senator Doveras. May I ask this question ? 

Mr. Donerry. Surely. In fact, I welcome it. 
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Senator Doucias. Would you rule out the boycott on struck work ? 

Mr. Donerry. I shall be perfectly willing to admit that that is 

one secondary boycott which I think has a certain amount of validity, 
and I think that language can be constructed which would properly 
cover that. In view of my limited time, I will refer back to my pages 
24 and 25. In item (a), “where an object thereof is (a) * * *” there 
is no question but that that proviso or exception would, through its 
language, take care of situations of a definite struck-work type. 

I believe Senator Taft has a proposed amendment designed to take 
care of that type of situation. Far be it from me to disagree with 
Senator Taft, but I do not think that the wording as proposed would 
adequately cover the situations in full, because, while I do not recall 
the exact words, it would not take care of a situation of this type, a 
very simple situation: Suppose there were 10 trucking companies in 
the same community. One company is struck. We know that a good 
part of the trucking business is not on a definite contract basis from 
day to day. So one company is struck. Therefore, that does not 
afiect the volume of goods moved in that community. The remaining 
nine therefore get all the business. I presume the unions would very 
much like to have them continue getting all the business. That is 
bringing economic pressure. 

But theoretically, you might argue that some of the business that 
each of the 9 or some of the 9 were getting was business which pre- 
sumably, not because of contract but in the normal process of opera- 
tions, would have gone to the 10th or struck company. I do not 
believe Senator Taft’s words quite take care of that situation. I think 
that language can be written. It think it has to be somewhat based 
upon that kind of language, but with the concept of “but for the 
existence of a current strike” in there. 

We have wording something of this sort : “That nothing herein shall 
be construed to make unlawful the refusal by employees or the induce- 
ment thereof to perform work which their employer is handling on 
a contract basis with another employer whose employees would have 
performed the work but for the existence of a strike.” 

You see, secondly, I do not believe that the struck-work concept 
should be applied to definite contractual relationships. Company A 
and Company B—Company A has a definite contract with Company 
B to produce 500 units per week of a certain product. It is an existing 
contract. The employees in Company A are not producing that, even 
though the goods are being produced for Company A. 1 do not be- 
lieve the struck-work concept should apply to that contract. It 
should be applied only if they are then adding work to B which other- 
wise would have been produced by the employees of C vompany A. 

That is the kind of shaded difference that I think is necessary, the 
“but for” concept. 

Senator Purrett. You are now answering my original question. 
Therefore, you have no objection at all to the boycott of a plant, let us 
say, in Detroit that was producing dies for an eastern concern, let. us 
say a drop-forge plant, which was on strike, which plant sent the dies 
to Detroit or some other place to be made. Do I understand you to 
say that you feel in that case that boycott would be justified ? 

Mr. Douerry. I say, first, Senator, that if there is any justification 
for a secondary boycott action—I am trying to look at this thing 
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objectively—I think it is almost exclusively within the area of struck 


work, 

I think, however, that that conce pt of struck work cannot be : applied 
to union ism, per se, but to the individual union quite obviously. I 
think there is some, shall I say, sex appeal to the argument that work- 
ers in Company A and C ompany B both belong to the same union 

and maybe the same local; Company A is struck, so all of its produc- 
tion goes over to Company B, and the fellow members produce the 
cae ‘that otherwise would have been produced by Company A. 

To get back to your principle, it would have to do with two things, 
in my opinion: One, do you have the same union involved; and, sec- 
ondly, is it a case of actually transferring work which otherwise would 
have been produced by the employees during the period that they were 
on strike ? 

Senator Purrett. In most of those cases it would, of course, be 
what would have been produced in the struck shop. 

Mr. Douerry. I made the qualification earlier that the struck-work 
concept should not be applied to the production of work or services 
that are already under contract, because then that is not struck work, 
in my opinion, if a contract exists for the performance of this work 
or services, as we commonly have. 

Senator Doweras. May T ask a question? 

The Cuarman. I just want to call attention to the fact that we are 
limiting the witnesses to 30 minutes each for this afternoon, and I am 
wondering if it would not be wiser for the witness to complete his 
points, and then devote such time as we have remaining for questions 
His time is already up, but I will give him some more time because we 
have interrupted him. 

Mr. Donerry. I will not take much longer, if you will permit me to 
gO through, although I welcome the interr uptions, I assure you. 

The Cuarrman. I think it helps clarify it to have the interruptions. 

Mr. Douerry. May I hasten through and finish this up in 5 or 6 
minutes here. 

In conjunction with my recommendations, I still believe sincerely 
and fundamentally, on the basis of objectivity—of course, we all be- 
lieve objective ‘ly—that we still must maintain the principle of the 
injunctive ap proach to the secondary boycotts, and also damages. 
When we get into the element of real secondary boycotts, we are not 
very far away from the basic principles of antitrust. 

With regard to representation and elections, I have a proposal 
which I shall short-circuit in view of time, but I do not wish to short 
cireuit in view of its importance. In my honest opinion, it is one of 
the most important praposals I have to make. It briefly boils down 
to this: Much of the secondary boycott action, a lot of the strife, cer- 
tainly the recognition strife, a lot of the industrial strife which we 
have in the United States, among the small companies particular], 
arises out of the fact that unions are seeking to get voluntery:t recogni 
tion without Board action. The law clearly spells out in minute de- 
tail the provisions for democratic procedures of certification through 
election. In many of these instances with the smaller companies, the 
unions do not have a full majority, so they use the coercive pressure 
of strikes. Therefore, it seems to me that using the principle we do 
in all our politicai areas. in our fraternal and social life, of determin- 
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ing majority choice, we should provide that union representation 
should be based sole ly upon NL RE certification growing out a secret- 
ballot election. 

On page 30 of my main statement I have suggested means of accom- 
plishing this objective. 

This proposal, I believe, is completely democratic. It would curb 
strikes for recognition; it would make for industrial peace; and it 
is completely compatible with the entire process of NLRB activities 
as we have established them. 

In other words, briefly, it would make it an unfair labor practice 
for a union to demand recognition of a voluntary nature. This is 
particularly important for small employers who cannot stand these 
pressures and cannot stand recognition strikes. 

I know you have before your committee a proposed bill to make it 
an unfair labor practice to engage in a recognition strike. I think 
that would be one approach. T ‘think the sounder and more demo- 
cratic approac h is the one that I am suggesting. 

With regard to featherbedding, I think I can sum it up in this way: 
The decision of the NLRB in the Gamble Enterprises case and the 
Supreme Court decision make this completely meaningless. I do not 
blame the Board and I do not blame the Supreme Court. I know and 
you gentlmen know that 8 (b) (6) was strictly a compromise effort 
on the part of Congress. The Board has clearly shown us by its deci- 
sions that the compromise effort was so dubious in content that it 
is pretty difficult to apply. I have always believed that. Therefore, 
I believe that it is either a case of discarding completely the feather- 
bedding thing, which would be a very serious thing, or else getting 
language which re: uly meant something which would guide the Board. 

L am not t: uking about language that would put punitive restraints 
upon normal union activities. I am talking about restraints against 
genuine exactions designed to cover work that is genuinely and funda- 
mentally not rendered at all. 

With regard to freedom of speech, you have before you in Senator 
l'aft’s bill an item that would make it necessary for the Board to apply 
the principles of freedom of speech, so well expressed in the LMRA, 
to representation cases. In our presentation, on page 28, I believe, we 
have language which differs somewhat from Senator Taft’s language, 
aimed in the same direction. 

* * * nor shall such expression constitute grounds for setting aside any election 
held pursuant to any proceeding arising under 9 (c) of this act. 

There is one thing, however, that still is not completely clear, and 
I refer to the situation as it arose in the Bonwit Teller case. I believe 
that when the Board gets into the position where it is talking about 
equal opportunities for expressing opinions on the part of union and 
management, they are getting into the area of mechanism of free 
speech. If we start to regulate the mechanics and the methods of free 
speech, then I am afraid we are going to get pretty close into the realm 

of regulating free speech itself, even though it be inadvertent. 

With regard to health, welfare, and pension plans, I wish I had a 
lot of time. I was very much interested, as a member of the Wage 
Stabilization Board, in these things. Probably it is not a nice thing 
to say, but I believe the Wage Stabilization Board has been responsible 
for the laying of a foundation for a nationwide wave of health, wel- 
‘are. and pension plans of a type that may not necessarily be sound. 





TAFT-HARTLEY ACT REVISIONS 203 


[ am not arguing against health and welfare plans. I believe, person- 
ally, that it is ine reasingly desirable that within employer-employee 
relations we develop more and more the health and welfare concept 
as against the Government’s taking care of these things. But it does 

mean that today is the time to lay policy, not to protect the employer 
but to protect the worker. Hundreds of millions, yes, billions of dol- 

lars, are accumulated in funds designed to give pension retirements 
ind health and welfare insurance to the workers, and it is imperative, 
[ believe, that we subject these plans to the same kind of regulations 
ind rules, financial administration, that apply to life-insurance com- 
panies and banks in the handling of similar funas. 

Senator Taft has a recommendation. I do not agree with putting 
it in the hands of the Secretary of Labor. I think there are many pro- 
visions in that recommendation that are sound. I do think, however, 
we need to go one step further, and I urge that you gentlemen give 
serious consideration to ests ablishing the responsibility of trusteeship 
over these funds. I emphasize again that you are not doing a favor 
for the employer. You are doing’ a favor for the millions of workers 
who in the next 10 or 20 years are going to be covered by union-ad- 
ministered funds or joint union-man: agement- administered funds. 

Our proposal is this—— 

The Cuatrman. Would you suggest making all these programs uni- 
form, then, nationwide, without flexibility ¢ 

Mr. Douerry. No. We havea very simple proposal—very complex, 
I suppose, in terms of language. That is this: One, so long as these 
insurance funds and these pension funds are underwritten by private 
insurance companies and banks, I have no worry about them, because 
we have State laws dealing with the administration of such things. 
But where they are underwritten by unions or jointly by unions and 
management, we should some way or other find language to apply the 
same fiscal qualification to the administration of these funds that 
are applied to the insurance companies and banks in the handling of 
such funds. 

I do not believe the Secretary of Labor has the facilities to do that 
kind of fiscal job, and that is what I am talking about. 

With regard to national-emergency disputes, gentlemen, I would 
like to sit here and talk with you “for a long time, “because I have that 
natural pride of authorship in the thing that I am presenting to you. 
This has been a personal concept of mine—it is not a presentation of 
the National Association of Radio and Television Broadcasts—for a 
long time, because, like Senator Douglas over here, I have had very 
fundamental interest in labor relations from the academic point of 
view. I, too, used to be an economist . 

But more specifically, for the past several years, and particularly 
during my period on the Wage Stabilization Board, I became increas- 
ingly ‘concerned with the question of national-emergency disputes. 
I believe that the Taft-Hartley provisions have worked well when 
they have been permitted to work. I believe that there are some things, 
some loopholes, that need blocking up here. 

There is no terminal point to some of these things. Furthermore, 
I would like to take the greatest burden off the P resident and put it 
where it belongs, and I believe that is the courts. 

Therefore, in view of the limited time, I shall not trespass upon 
your good nature by going over my proposal, but I earnestly and sin- 
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cerely hope that you will read carefully the proposal that starts on 
page 36 ¢ and goes to 39. 

I have tried to spe Il out the details of a plan which I believe will 
work. If some of you on this committee believe that in its entirety 
it is not satisfactory, I honestly believe you will find some aspects 
that are worth while. 

Let me take just the usual 30 seconds’ radio commercial time, or is it 
50 seconds of commercial time, to express a concluding remark in terms 
of basic philosophy. 

I want to end, as I started, by saying that I believe the rules es- 
tablished under the Taft-Hartley Act are sound. I believe that under 
the experience of this act, which has not been punitive, we have not 
impaired progressive, legitimate unionism or interfered with what I 
consider to be legitimate union tactics. It has not retarded—to the 
slightest—the economic development of employee-employer rela- 
tionships. 

Since 1947, during the lifetime of this act, the economic welfare 
of the American worker has not been blocked, and the statistical rec- 
ord indicates that. I find no record, in my honest opinion, that in- 
dicates that ap act has impaired the expansion of unionism, except 
in those areas, possibly, such as Commie-dominated unions or unions 
where, sh: ar we be candid about it, the interests of the officials are not 
legitimately the interests of unionism in its broadest sense. Except 
in those areas, I honestly do not believe that it has impaired the union 
movement. 

I believe, furthermore, as I stated earlier—and I think we must con- 
tinue with this fundamental concept—that if unionism and collective 
bargaining are to be basic institutions of our society, they must be 
founded, not upon compulsion, but upon contribution to the welfare 
of the people. 

There have been, however, some new unfair tactics that have de- 
veloped. I think that is inevitable. Every time We pass a law, some- 
body finds ways of getting around those things. That is why laws are 
a cumulative process of change. There have been some interpretive 
hypasses resulting from Board decisions. Therefore, I think that 
Congress should re-define some of the architectural details of our na- 
tional labor policy, while keeping intact the basic blueprint that it 
wrote in 1947. 

Th: ink you very much, Mr. Chairman and Senators. 

The Crarrman. Thank you, Mr. Doherty. We appreciate your 
testimony and your proposals. 

We will ask Mr. Matt Triggs, general manager of the 


American 
Farm Bureau Federation, if he will take the chair. 









TESTIMONY OF MATT TRIGGS, *SStSTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM REAU FEDERATION 


Mr. Trices. Senator, may I first correct the title that has been 
given me. Iam not general manager of the American Farm Bureau. 
| am assistant legislative director. 

The CratmrMan. I was reading from our memorandum here. 

Mr. Triees. I have a short statement. The reading time is 18 min- 
utes. With the permission of the committee, I will . proceed to read 
the statement. 
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The CuatrMan. We will be glad to have you read it. Our time al- 
otted is 30 minutes. 

Mr. Trices. I can do better than that. 

The CHatrrMan. Fine. 

Mr. Trices. The American Farm Bureau Federation is an organiza- 
on of 1,492,000 farm families located in 47 States and Puerto Rico. 

Our policies are developed through discussion and debate in local, 
ounty, and State Farm Bureau meetings. ‘They are considered by a 
ational resolutions committee on which each State Farm Bureau is 

presented. Finally, they are considered, amended, and adopted by 
the elected voting delegates of the member State organizations at each 
ficial annual meeting of the American Farm Bureau Federation. 
This statement is based on our 1953 resolution on labor-management 
relations which was developed by this process. A copy of this resolu- 
on is attached hereto. 

(The resolution referred to follows :) 


AMERICAN FARM BUREAU FEDERATION 1953 PoLicreES ADOPTED BY THE OFFICIAL 
VOTING DELEGATES OF THE MEMBER STATE ORGANIZATIONS AT THE 34th ANNUAL 
CONVENTION 

LABOR-MANAGEMENT RELATIONS 


The welfare of farm people is dependent upon a high level of employment 
of workers, with high production per man, resulting in high per capita real 
purchasing power. Labor unions have an important and responsible role to 
play in achieving these objectives. We reiterate our support of the right of 

ibor organizations to bargain collectively with respect to wages, hours, and 
working conditions, and recognize the right of working people to strike in sup- 
port of these objectives. 

Like all other rights, the right to organize, the right to bargain collectively, 
and the right to strike are not unlimited. They must be exercised with con- 
sideration to the interests and welfare of others, with regard to the public 
interest, and without violation of the basic rights and freedoms of individuals. 

A most significant development is the trend toward labor monopoly. 

Farm people have an appropriate interest and concern in this development; 
first, because labor monopoly is centralizing in the Federal Government the func- 
tion of wage fixing and the responsibility for the settlement of labor contro- 
versies ; second, because unwarranted interferences in production are contribut- 
ing to inflation; and third, because the monopolistic practices of labor have been 
exercised in flagrant disregard of individual rights and the national welfare. 


Labor-Management Relations Act 


We support the strike settlement and other provisions of the Labor-Manage- 
ment Relations Act, except as provided in the following paragraphs. 
The right to work 

No worker should be coerced into joining any union nor deprived of his right 
to work by reason of failure to become a member of any organization. The Labor 
Management Relations Act should be amended to prohibit union shop. State 
laws guaranteeing the right to work should be enforced. States which have 
not done so should be encouraged to enact legislation guaranteeing the right 
to work. Federal laws should not be enacted overriding such State laws 
Industrywide bargaining 

Industrywide bargaining should be prohibited. This goes to the root of the 
problem—the growth of labor monopoly. Prohibition of industrywide bargaining 
Will restore genuine collective bargaining between employers and employees, stop 
the trend toward centralizing in Government the function of settling labor con- 
troversies, minimize any domination of workers and local unions by national 
union leaders and tend toward prevention of industrywide strikes which jeopard 
ize the general welfare and the national security. If the trend toward industry- 
wide bargaining is not curbed, inevitably labor and management will lose their 
freedom to negotiate, and Government will assume exclusive control and domina- 
tion of this function. 


1 14 
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Private settlement of labor disputes 

We favor revisions of State or national labor legislation which will tend to 
further the settlement of controversies by private negotiation, mediation, or 
voluntary arbitration, and minimize the need for Government involvement in such 
settlements. 

Compulsory arbitration is destructive to genuine collective bargaining. It 
should not be used except in critical circumstances, and then only by action of 
Congress, following the injunction period of the Labor-Management Relations 
Act. 


Featherbedding 













Provisions of the Labor-Management Relations Act relative to featherbedding 
should be strengthened, and persons harimed by such practices should have the 
right to seek restraining orders and sue for damages 
Federal intervention 

We oppose Federal seizure of struck plants except in critical circumstances, 
and then only by action of Congress, following the injunction period of the 
Labor-Management Relations Act. 

In those cases where labor controversies reach a stage involving action by 


Federal agencies, such agencies should act on an impartial basis rather than as 
a partisan of one faction, 















Secondary boycotts 


We favor modification of the Labor-Management Relations Act to provide that 
any person shall have the right to seek a restraining order enjoining secondary 
boycotts. 

We favor legislation to prohibit picketing or other coercive measures to force 


recognition by employers of a union which has not been certified by the National 
Labor Relations Board. 


Act 


The minimum wage under the Fair Labor Standards Act should not be in- 
creased. The purpose of the act was to provide reasonable minimum wages, 
leaving most wage rates free to fluctuate as a result of private negotiation and 
demand and supply factors. To increase minimum-wage rates to a level which 
represents “wage fixing” by Government action is a harmful extension of Govern- 
ment authority. 












Fair Labor Standards 










Public contracts acts 





We favor repeal of the Walsh-Healey and the Davis-Bacon Acts. 


There is 
no justification for having 3 minimum-wage acts—2 applying to those employers 
who happen to be doing 


business with the Federal Government at a particular 
time and a third applicable to all other employers. 

Mr. Trices. Farm people have a vital interest in the subject of this 
hearing. Farmers consume substantial quantities of the goods and 
services produced by labor. Wage costs per unit of production are a 
major factor affecting the price of things farmers buy, both for family 
living and for agricultural production. The relative “stickiness” of 
nonfarm wage costs tends to keep farm costs up when farm prices 
decline. This fact becomes especi: ally meaningful to farmers when 
one realizes the “cost-price squeeze” in which agriculture currently 
finds itself. Interferences with production have forced higher costs 
for defense materials and consumer goods. Limitations on individual 
freedom in one segment of the economy tend to be extended to other 
segments. Finally, the growing concentration of economic power of 
national labor unions tends to cause a parallel concentration of author- 


ity in the Federal Government in the field of labor-management rela- 
tions. 





















SECONDARY BOYCOTTS 






It is our viewpoint that secondary boycotts represent an indefensible 
intervention by third parties in an issue which should be decided be- 
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ween the parties involved. The economic power represented by the 
ise of a secondary boycott is strong, and frequently irresistible. We 
lieve the remedies provided to prevent the use of secondary boycotts 
should be effective and expeditious. The American Farm Bureau 
Federation therefore recommends that: 

(1) The so-called mandatory injunction provisions of section 10 
(1) not be weakened. 

(2) Individuals harmed by secondary boycotts should have the right 
to petition appropriate courts for a =a relief. Due to the pres- 
ure of other activities, action by the National Labor Relations Board 
s frequently delayed, resulting in excessive losses to those persons 
igainst whom the secondary boycott is directed. 

(3) The prohibition of secondary boycotts be extended to include 
employers and employees not covered by the act. Farmers should be 
protected against secondary boycotts by railroad or farm-labor unions. 

(4) State laws prohibiting secondary boycotts, or “hot cargo” 

should not be overridden by Federal law. 


COMPULSORY UNIONIZATION 


We believe that compulsory membership in any organization is a 
violation of a basic civil right of the individual; that no person should 
be coerced into joining any organization nor depr ived of his right to 
work by reason of failure to become a member of any organization. 

\ distinguishing principle of United States law under the Consti- 
tution has been the protection of the minority from the dictation of 
the majority. This principle is violated by the concept of the union 
or closed shop. 

Section 1 of the act states that “full freedom of association” by 
employees is needed to provide equality of bargaining power with 
employers. There is no “full freedom of association” in a union or 
closed shop. 

The right of an employee to join a union must be matched by a 
right to refrain from joining a union, if freedom of the individual 
is to have meaning. 

It is a strange inversion of liberal thought that many who call 
themselves liberals favor this most illiberal concept. 

The American Farm Bureau Federation therefore recommends : 

That the provisos of section 8 (a) (38) of the act providing for 
recognition of union-shop agreements be stricken. 

That bills before the Congress providing for the negotiation of 
union-shop contracts in construction industries prior to the employ- 
ment of workers, or for a closed shop in certain industries or under 
Soe circumstances, not be enacted. 

. That legislation be enacted establishing as national policy the 
pri inciple that provisions of contracts providing for union or closed 
-_ are invalid as contrary to public interest. 

That no Federal legislation should be enacted overriding State 
shaba-hericct legislation. 

5. The prohibition of union and closed shop should be extended 
to include employers and employees not covered by the act. 

Senator Dovatas. I do not want to interfere with Mr. Triggs’ de- 
velopment, but I think it sometimes helps if we ask questions on a 
particular point. 
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A good many milk marketing agreements, as I remember them, pro- 
vide that the city distributing companies and proc essing plants will 
buy their milk only from the members of the dairymen’s associations. 
So in effect, access to the city dairy industry is shut off from all 
except those who are members of the dairymen’s association, and 
therefore you have in effect a closed-shop provision for the dairymen. 
Would you say that those should be made illegal 

Mr. Trices. I would say, sir, that that is rare. 

Senator Dovuxas. It happens to exist in the Chicago market, as I 
remember it. 

Mr. Trices. Generally speaking, there is no complete bar to the 
entrance of a new dairyman into the business of producing and 
selling milk. 

Senator Doveias. Sometimes there are such barriers; and in other 
cases, where the dairyman comes in he then has to market through 
the dairymen’s association. 


What I am asking is: Would you be opposed to such, and should 
those be outlawed ¢ 


Mr. Trices. If there is any complete bar to the entrance into the 


business of new dairymen, sir, I think in principle we would be 
opposed to it. 

Senator Doveias. Would you be in favor of the union shop? In 
the union shop, there is no bar to the admission of a nonunion man 
into the industry. The employer has the right to hire. But under 
the union shop, once hired, the man must join the union, 

Do I take it, therefore, that you approve of the union shop? 

Mr. Triees. No, si 

Senator Dovueias. You disapprove of the union shop in the field of 
employer-employee relationships. 

Do you approve of it in the marketing of farm products? 

Mr. Triees. No, sir. I do not believe that an individual dairyman 
should be denied the opportunity of entering the market. It does 
not necessarily follow that he must be admitted into an association 
unless the association has a monopoly in the market. 

Senator Doucras. Very frequently, the association will have ex- 
clusive marketing agreements with the city distributors. 

Mr. TriGGs. There are all sorts of very comp rlex relationships 
the dairy industry setup. There is this fundamental difference be- 
tween that setup and the union shop or the union problem. In the 
dairy industry it is not possible, over the long run, to establish a milk 
price which is substantially cut of line with the price which would 
prevail in the free market. The reason for it is clear: That to do so 
merely results in the production of a lot more milk than the market 
can take and results in this necessity ae rt milk in nto other channels, 
and therefore a lowe r ble nded price. 

ould comment that there are a thousand different situations, 
i am sure I do not know all of them. 
Senator DouGias. Consiste hey is a jewel and ] 


I. was wondering 
whether you were going to apply the same rules to the marketing of 
milk that you would apply to the sale of labor, that is all. 

Mr. Trieas. Shall I proceed ? 

The CuHairman. Yes; please proceed. 


Mr. Triaes. 





Industrywide bargaining. 
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We believe that industrywide bargaining is destructive of genuine 
ollective bargaining between the people most involved, an employer 
nd his employees. We believe further that the trend toward indus- 

trywide bargaining is centralizing in Government the function of final 
arbiter in labor disputes, a function which Government should not 
try to perform, If the trend in this direction is not halted, the long- 
range Inevitable consequence, in our opinion, is that labor and man- 
igement will cease to perform a bargaining function and Government 

vill control and dominate this function. 

There has developed and is developing in this field, as we see it, 
| new form of monopoly. When a small group representing either 
workers, on the one hand, or employers on the other, shuts down a 
major portion of an industry, this is a monopolistic practice of equal 
rv greater significance than other monopolistic practices now pro- 
\ibited by antitrust legislation. 

The exercise of monopolistic economic power by any segment of 
our population—industry, labor, agriculture, or the Government it- 
self—is a threat to the continued maintenance of effective self-govern- 
ment and the preservation of a productive free-enterprise system. 

We do not suggest that a prohibition of industrywide bargaining 
will end industrial strife, but will tend to localize work stoppages, to 
prevent general economic disruption, to restore the dignity and inde- 
pendence of local unions, and to avoid the need for action to settle 
the controversy at the national level. 

The American Farm Bureau Federation therefore recommends 
amendment of the Labor-Management Relations Act to prohibit in- 
dustrywide bargaining, to provide that collective bargaining shall be 
primarily between an employer and his employees, and to prohibit 
conspiracies relating to collective-bargaining issues, between em- 
ployers on the one hand, and bargaining units of employees on the 
other. 

Senator Doveias. Mr. Chairman, would I be taking too much time 
if I asked a question at this point ¢ 

The Cuarrman. No. 

Senator Doveias. When you say you are opposed to industrywide 
bargaining, are you opposed to regional bargaining ¢ 

Mr. Trices. Yes,sir. I would hesitate to define just what I mean by 
“industrywide bargaining.” Fundamentally, however, we believe 
that the right place for bargaining is between an employer and his 
employees. There may be some exceptions to that which could be 
justified. 

Senator Doveras. I do not want to cause you trouble, but what 
would you do in the collective agreements between these pools of dairy 
farmers and the city distributors of milk, where you have an agree- 
ment which applies to a milkshed for the city as a whole ¢ 

For instance, in my city, Chicago, the milkshed extends up beyond 
Madison, Wis., and south beyond Peoria. There is an agreement 
which fixes the price of milk for all producers, arrived at by collective 
bargaining between the representatives of the Pure Milk Association 
and the representatives of the city distributors. That is a regional 
agreement. If you are to be consistent, then you would have to outlaw 
that. 

Mr. Trices. Let. me say first, sir, 1am not familiar with the par- 
ticular local situation you mention. 
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Senator Doveras. I think the facts are approximately correct as 
I have stated them. 

Mr. Trices. Most of these situations are operated under the Federal 
Marketing Agreement Act. Is that true in this case? 

Senator Doveras. That is true, but principles of justice should 
apply across the board for agriculture as well as for industry. 

Mr. Trices. Again let me say that I do not believe in general that 
there is any interference with the entry of a person into the market, 
and that the best that the agreement can do is to stabilize the price over 

long period of time. Otherwise, they result in the production of 
surpluses. 

Senator Doveras. May I say that labor will give exactly the same 
defense. They will say that industrywide agreements will stabilize 
wage rates over a region, at least, and result in a more stable long- 
run condition. 

What I am puzzled about is why what is sauce for the gander should 
not be sauce for the goose as well. 

Mr. Trices. Let me say I am not at all sure that if a lot of these 
problems were presented to our people, they would not feel something 
should be done about them. I am not capable of analyzing the prob- 
lem in each of these cases, because I am not familiar with them. 

Senator Doveras. But in the old days where the city distributors 
dealt with each dairyman individually, the result was that they would 
play one dairyman off against the other, and the dairymen were con- 

sequently in very bad shape. So they combined together in their 
federations, which are really marketing unions, and drove as good a 
bargain as they could with the city distributors. Obviously they 
needed organization for their protection. Asa matter of fact, in some 
cases they resorted to strikes, and they dumped the milk on the high- 
ways and carried out destruction of property. It was really pretty 
rough. I can remember days in Wisconsin when it was really pretty 
rough. 

Mr. Triecs. In my own State of California, it is always true that a 
new dairyman can enter the market. He may or may not join the 
association. Many do, and many do not. 

Senator Doveras. In many cities they cannot get access to the urban 
market unless they are a member of the dairymen’s marketing asso- 
ciation, which in some cases does partial processing. 

Mr. Trices. Of course, that subject, as I understand it, is now be- 
fore some committee of Congress investigating the local situation. 

Senator Doveias. Do you intend to appear before that other com- 
mittee and urge that these agreements be voided ? 

Mr. Trrocs. Not that I know of, sir. 

Senator Tarr. I might suggest to you that even the strongest ad- 
vocates of abolishing nationwide bargaining do admit regional bar- 
gaining so far as I know. In the coal field it would be impossible to 
do it without breaking it down to regions. In the field of building 
trades and also printers I think they admit the fact that citywide or 
countywide bargaining must be permitted. So that is not quite so 
much out of line with the milk as if you did not take such an extreme 
position on it. 

Mr. Trices. I don’t mean to take an extreme position, sir. You will 
notice I used the word “primarily” and that is intended to recognize 
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he fact that there may be some circumstances just as you have de- 
scribed, where long experience has demonstrated that it is a sound 
way of doing it and there is no apparent harm done to the general 
interest. 

Senator Tarr. Of course, that is one of the difficulties of writing 
any law that limits nationwide bargaining, to undertake to define the 
extent to which regions can do it. If you arbitrarily divide up the coal 
region into 6 regions or 10 regions, that is one of the troubles in it. But 
everybody agrees that you have to do that if you do ban nationwide 
bargaining. 

Mr. Triaes. Settlement national emergency disputes: We believe it 
imperative that some procedure must be provided in law to settle 
critical type of work stoppages that have significant repercussions on 
the whole economy. 

We believe the settlement procedures of section 206 of the act repre- 
sent a reasonable approach to this problem. We believe this omsealenth 
to be preferable to any of the alternative proposals advanced to ac- 
complish the same objective, for example, industry seizure, or com- 
pulsory arbitration. We believe these more extreme procedures should 
be used only in extremely critical emergencies and only by specific 
auction of Congress, in the event of the failure of the settlement 
provisions of the present act. 

It is our belief that if prohibition of industrywide bargaining 
should be incorporated into law, the use of the injunction features of 
the emergency settlement provisions of the act would become rare. 

The American Farm Bureau Federation therefore supports main- 
tenance of the national emergency provisions of section 206 of the 
act. 

The Cuarrman. You do not have any amendments to improve it? 

Mr. Triecs. We have none to suggest, sir. 

Featherbedding: The economic strength of the United States and 
the standard of living of its people is based upon a constant increase 
in productivity per man. <A practice which places a bar in the way 
of this progress is not in the general welfare. 

The American Farm Bureau Federation recommends that the 
provisions of section 8 (b) (6) of the act be strengthened to prohibit 
any effort to compel uneconomic use of manpower or the continuation 
of uneconomic practices, and that the right of private injunction and 
damages be provided as remedies as a means of preventing such prac- 
tices. We further recommend that the act be amended to establish as 
national policy the principle that any contract which forces as a 
contractual obligation patently uneconomic use of manpower or main- 
tains obviously uneconomic practices is invalid as being contrary to 
the public interest. 

Senator Dovetas. Mr. Chairman, I do not want to be a continuous 
irritant, but might I be privileged to ask a question ¢ 

The CHarrMaNn. Please proceed. 

Senator Doveras. May I ask Mr. Triggs whether he is opposed to 
acreage limitation and production quotas in agriculture ¢ 

Mr. Trices. We believe, sir, that the price support program should 
be operated at a level which will result in the minimum use of acreage 
allotments and marketing quotations. 

Senator Dove.as. But would you outlaw them completely? 
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Mr. T 


Iricas. No, sir, we would authorize their use in extreme emer- 
gencies where you have a terrific surplus of the commodity which is 
resulting in heavy cost to the Government. 

Senator Doue.as. Is that not a restriction of production, if you 
have an acreage limitation. 

Mr. Triecs. That is an economic limitation of production. We 
have restriction of production in other fields. Let me make this com- 
parison : In the field of agriculture, a reduction in the acreage of cot- 
ton planted on a particular farm does not restrict the opportunity of 
that farmer to engage in broader use or other use or alternative enter- 
prises on his farm. And they do that. The acreage does not remain 
idle. 

Senator Doveras. Of course, some of these restrictions that are 
posed in terms of hours of work or labor would permit the worker 
to carry on hobbies in his home which would enable him to increase 
his income also. 

Mr. Trices. I wouldn’t go so far as to make any recommendation on 
that, sir. 

Senator Doveras. What would be your position on rules by co- 
oper ative market ing organizations concerning acrea ive restric tions 
among their members or production quotas for their members 4 

Mr. Triees. Well, I think the Federal Government has pretty well 
taken care of that, in instances where it has been tried. 

Senator Doveuas. Take, for instance, the citrus industry. Would 
you say that the citrus industry, the California fruitgrowers, should 
not place any restriction upon the number of boxes of oranges or the 
number of trees, the number of acres to be kept in cultivation 4 

Mr. Triegs. Let me say, sir, that the citrus program as operated 
under a Federal marketing agreement does not limit the total ship- 
ments of anybody. All that it does is to endeavor to equalize the 
flow of the product to the market on a day to day basis. Now, that 
is sometimes holding back toward the end of the season. That pro- 
gram, incidentally, 1s not in operation today unless it has been rein- 
stalled in the last year or so. 

Senator Doveras. And the walnut growers? 

Mr. Trices. The walnut growers have a Federal marketing agree- 
ment. I am not too familiar with the exact purpose. 

Senator Doveias. Are you opposed to the Federal marketing agree- 
ments which restrict total output ? 

Mr. Tricas. No, sir. 

Senator Doveias. But you are opposed to contractual agreements 
between unions and e mployers which restrict output ? 

Mr. Tricas. Yes, sir. 

Senator Doveias. Do you feel there is any inconsistency in your 
position ¢ 

Mr. Trices. In the one case it rarely restricts the total production. 
Take the walnut-marketing agreement. I am not too familiar with 
its terms. It does not restrict the total production of walnuts in 
any grove. There are no trees pulled out, there are no walnuts knocked 
off the tree onto the ground. They are all harvested, they are all 
brought in, and then under the marketing agreement they make the 
best utilization of the crop that they can, permitting each processor 
to market a certain percentage for this use and a certain percentage 
for that use. 
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Senator DoveLas. What about new growers? 

Mr. Triccs. New growers come in without any restriction. In fact, 

ere are new growers coming into the business every year. 

Senator Doveras. But your position seems to be on the one hand 

ese agreements do not restrict production, and on the other hand if 
they do it is all right. 

Mr. Trices. No, sir. The difference is in limiting the productivity 

f the individual. A proposal that says that an individual must 
provide his time without making any contribution to the production 
that is needed is, what we call featherbedding, is something that 
should be prohibited, and TI don’t believe there is anything compar- 
able in agriculture or anything that I know of. 

Senator Purrett. May Task a question’ Asa matter of fact, there 
s nothing at all to stop a farmer from using his productive hours for 

yvthing else if he wishes to. 

Mr. Triaes. That is right. 

Senator Purrets. And there is no limitation placed upon what he 
can do with those productive hours on any other thing he might want 
to do, including the growing of walnuts, is that correct? 

Mr. Triees. Yes. Shall I proceed? 

The Cuamman. Will you proceed. 

Mr. Triees. Responsibility: Stabilization of the labor-management 
relationship necessitates mutual respect. for and compliance with con- 
tractual obligations and mutual responsibility for bargaining in good 
faith. 

The provisions of section 8 (d) establishing standards for bargain- 
ing in good faith, of section 301 establishing the contractual respons- 
ibility of unions and employers, and the provisions of section 303 
relating to liability for unlawful boycotts, are, in our opinion, reason- 
able provisions involving an appropriate assumption of responsibility 
for wrongful acts and should be maintained. 

The final sentence of section 8 (d) of the act extends some measure 
of this responsibility to individual workers by providing that indi- 
viduals who engage in a strike during the 60-day renegotiation period 
shall lose their status as employees. This provision has a valid and 
desirable objective, to provide an incentive to individuals to accept 
the obligations of the labor-management contract and to refrain from 
wildeat strikes. We recommend against any modification of this 
section which would destroy the incentive of individuals to accept this 
obligation. 

Uncertified unions: Section 8 (b) (4) (c) of the act establishes the 
principle that a strike to force recognition of a union which has not 
been certified by the National Labor Relations Board is an unfair 
practice if another union has been certified as the bargaining agent. 
This provision does not, however, prevent a similar abuse, namely, 
the use of coercive measures to force the employer to grant recognition 
to an uncertified union as the bargaining agent in those instances in 
which no other union has been certified. 

A union which does not desire to use the election and certification 
procedures provided for in the act or a union which has lost an elec- 
tion should not, in our opinion, be permitted to undertake coercive 
action to obtain recognition or for other purposes. 

It is recommended that section 8 (b) be amended to provide that 
picketing or other coercive action to obtain recognition of a union 
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which has not been certified by the National Labor Relations Board 
is an unfair labor practice, and that persons harmed by such practices 
should have the right to seek damages and injunctive relief. 
Senator Tarr. You are proposing that the only way a union can 
be recognized is tO get a vote, ine fect ¢ 
Mr. Trices. That is right, to organize the employees, and to have 
them in their union and to become certified. 
Senator Tarr. I do not know. I would hesitate to do that, I think; 


that is, prevent an organization to strike. That is what it comes down 
to. 









Mr. Trices. Maybe I might try and clarify what we really have in 
mind, Maybe I haven’t done it. We are opposed to coercive action on 


the employer to force the employer to force the employees to join 
a union. 







Senator Tarr. Well, I agree with that. 
Mr. Trices. Shall I proceed, sir? 





senator 










Tarr. But this goes much further than that. This is the 
proposal that has been made, and that was made before, that you can- 
not strike claiming that you have a majority of the employees or other- 
wise, and picket peacefully, to state your case, you are not really fore- 
ing the employer to force the employees in, you are trying to bring 
forcib ly to the attention of the employees the fact that they ought to 
join the union, perhaps. But I don’t see the coercion on the employer 

to make the employees enter the union. 

Mr. Trices. Well, let me give you an illustration of what I mean. 

Senator Tarr. In the first "place, there is nothing about union shop 
involved in our proposal. It is not as if they were trying to force a 
union shop to strike. It is just recognition, a bargaining agent. 

Mr. Trices. Let me illustrate what I am really driving at. Maybe 
our language is not too clear. We had a strike in the area serving the 
San Francisco-Oakland area, of dairy workers, of a dairy union, to 
accomplish the organization of dairy workers in that area. The union 
people made no effort to organize the workers; no effort whatsoever. 
What they did was picket the dairy farms, attempted to induce the 
teamsters union to refuse to take delivery of milk on the dairy farms, 
and without success, and they did attempt with success to induce the 
creamery unions to refuse to accept delivery of the milk on pain of 
going on strike and stopping the delivery at ‘the plant. That was cer- 
tainly an instance of organization people operating on the employer, 
not trying to organize the workers, they did not go near the workers, 
but trying to organize through forcing the employer, by strict eco- 
nomic means to force the workers to join 1the union. That is the type of 
thing we are particularly aiming at. 

Senator Tarr. Well, the employ er, he has an easy out. He can ask 
for an election. I do not see the pressure on him, necessarily, unless 
you used unlawful secondary boycotts. 

Mr. Tricas. This was involved. The dairy farmer had 2 deliveries 
of milk to make a day and no place to take his milk, which is rather a 
difficult situation for a dairy farmer to be involved in, and that condi- 
tion prevailed for 244 months. Why it took so long, I don’t know. 

Senator Tarr. I think the abuse you are talking about is more sec- 


ondary-boycott abuse now than it is just this mere question of prohibit- 
ing strikes. 
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Mr. Trices. We are also aware of this Central City situation, in Ken- 
tucky, I believe it was, where the mining workers union went in and 
tte mpted to organize all the small storekeepers and force their em- 
soy ees into the union, although there was no organization of the em- 
ployees in the union. 
~ Shall I continue, Mr. Chairman ? 

The CHarrman. Yes. 

Mr. Triccs. Administration of the act: We favor such amend- 

ents as will establish the National Labor Relations Board as a 

idicial agency. We recommend amendment of section 3 of the act 
o clarify the separate responsibility of the General Counsel for ad- 

\inistration and prosecution. 

State rights: We believe that State governments should be en- 
ouraged to assume as much responsibility in the field of labor- 

\anagement relations as is practical. 

We recommend such revision of the act as may be necessary to pro- 
vide for the undisturbed exercise of this responsibility by the States, 
lhe Federal Government should not, however, in our opinion, abandon 
its responsibility to assure freedom of the individual, to prevent 
monopoly, to curtail uneconomic practices, to prevent unfair labor 
practices, and to avoid production stoppage of major consequence to 
the national welfare and defense. 

Senator Dovetas. What would you give to the States ? 

Mr. Triecs. We would say, sir, that if they assume responsibility 
for the right-to-work proposition—— 

Senator Dovetas. Do you mean the prohibition of the closed shop 
and union shop ¢ 

Mr. Trices. Yes; that the Federal Government should not step in 
and preempt the field and say that the State law is not valid because 
there is Federal law covering this issue. 

Senator Dovcias. Suppose the Federal Government believes that 
in order to protect commerce it is proper to recognize the union shop, 
as is now done in the modified Taft-Hartley law. 

Mr. Triccs. There is no question, sir, of the right of the Federal 
Government to do that. We are urging that they not do it. 

Senator Dovetas. I am a little puzzled as to why you are so 
solicitous for State jurisdiction on this point. but wish to retain Fed- 
eral jurisdiction on these other points. Is it by chance because the 
State laws are more severe than the Federal law on the question of the 
union shop? 

Mr. Trices. We feel there is nothing too much inconsistent with 
this, sir. We propose concurrent jurisdiction in certain fields. We 
have Federal laws against antitrust practices, and also many States 
have State laws on antitrust practices. We feel that duplication is 
desirable. We have Federal laws on freedom of the press. We also 
have much State law on the freedom of the press. 

Senator Dovetas. Wherever there is a conflict, which should be 
controlling ¢ 

Mr. Trices. We don’t feel that there needs to be any question of 
which is controlling, sir, on this type of a question. 

Senator Dovenas. But there is a conflict on this question of the 
union shop. Congress eased the limitations on union shop generally 
in 1951. Then in 1952, the same Senators who sponsored the 1951 
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amendments, Senator Taft and Senator Humphrey—and I think quite 
properly I wish to congratulate them both—proposed an amendment 
to the Taft-Hartley law to facilitate the negotiation of union-shop 
agreements in the construction industry, without regard to State laws, 
The Senate passed this bill. Yet there were 13 States which have out- 
lawed the closed shop and I think about 10 States which later outlawed 
the union shop. There was a clear conflict in industries affecting in- 
terstate commerce between the Federal act and the proposed further 
amendment on this point and these 10 States’ acts. 

Now, just why do you think on this point the 10 State laws should 
be controlling whereas in other matters the Federal act should be 
controlling ¢ 

Mr. Triccs. Because we feel, sir, that the union shop is unjustified. 
it is something that should be prohibited by all possible law, either 
State or Federal. 

Senator Doveras. You believe in hitting it with any stick you have? 

Mr. Trices. That is correct. 

Senator Dovue.as. That is, if a Federal law were to prevent it, you 
would be for a Federal law. But since you don’t have a Federal law 
to prevent it, you are for the State laws. 1 suppose it is the principle 
of a Donnybrook Fair. If you see a head, hit it. 

Mr. Trices. On the same principle that we have both State law and 
Federal law against kidnaping. 

Senator Dovexias. But there is no conflict there. As a fact, the 
Federal law only covers the transfer of a person or automobile across 
State lines. 






















































































Mr. Triees. Yes; but there is conflict because it is always a viola- 
tion of State law, and it is only a violation of Federal law if they cross 
the State line. 

Senator Dove.as. I am enjoying this conversation very much, and I 
hope you will forgive me if I ask another question, Mr. Chairman. 

What would vou feel on the regulation of mass picketing? Should 
that be carried out by the Federal Government or by the State gov- 
ernments ¢ 

Mr. Trices. I don’t feel I can answer that, sir. Our resolution 
doesn’t deal with that question, and I don’t feel that I am competent 
to know the answer to it. 

Senator Dovetas. I noticed that on a previous page of your state- 
ment, picketing in connection with an attempt to obtain recognition 
was to be prohibited by a Federal act. 

Mr. Trices. May I have your question again, sir? 

Senator Dovueias. On page 6 you say that picketing to obtain recog- 
nition of a union which has not won an election should be prohibited. 

Mr. Trices. I only use that as an illustration of a coercive type of 
action that we think is harmful. 

Senator Doveias. A good many people have urged that the Federal 
Government prohibit mass picketing. I want to make it clear that I 
am opposed to mass picketing. But I am somewhat puzzled as to why 
they favor Federal prohibition of mass picketing instead of the State 
prohibition. I think it is against the common law. 

Senator Tarr (presiding). I see no reason why it should not be an 
unfair-labor practice. That is not a very effective way to stop it. It 
ought to be mainly State police powers. 
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Senator Dovenas. That is my own feeling, and I feel that it is a 
olation of public rights, and also that it is tacit coercion and therefore 
gainst the common law. But I don’t quite see why some people urge 
that it be dealt with by Federal prohibition. At any rate, you do not 
ge that? 

Mr. Tries. No, sir; other than if it happens to involve a secondary 
oycott or some of these other practices. 

Kree-speech amendment: We believe it is in the interest of sound 
elationships between workers and employers that both parties should 
e free to discuss in the frankest possible terms any matter affecting 
he labor-management relationship. We favor such amendment of the 

t as may be necessary to accomplish this objective, including the 
right of the employer to discuss representation issues with workers. 

Communism: We do not believe that any employer should be re- 
juired by law to bargain with a union which is known to be controlled 
by Communists. We recommend appropriate amendment of the act to 
0 provide. 

Right to vote in representation elections : We favor the proposal that 
workers on strike who have been replaced should be eligitle to vote 
n a representation election provided some reasonable time limitation 
relating to such eligibility is provided. 

As farmers we are interested in the highest possible real wages for 
working people. Our ability to sell farm commodities is dependent 
upon their welfare. 

We recognize the right of workers to organize, to bargain collec- 
tively, and to strike in support of reasonable objectives. But no right 
is absolute. The right to organize, the right to bargain collectively, 
and the right to strike are not unlimited. These rights must be exer- 
cised within a framework of law, with regard to the public interest, 
ind without violation of the basic rights and freedoms of the 
individual. 

We therefore are offering these recommendations in the belief that 
they are consistent with the real interests of working people as well 
as the general public. 

A copy of our annual meeting resolution is attached hereto. It is 
the resolution on which this statement is based. 

(The resolution referred to follows:) 


SUMMARY OF TESTIMONY OF AMERICAN FARM BUREAU FEDERATION 


1. National policy relating to the use of secondary boycotts should be strength- 
ened by maintaining the mandatory injunction features of section 10 (1) of the 
act, providing injunctive relief by private access to State and/or Federal courts, 
extension of prohibition of boycotts to groups not presently covered by act, recog- 
nition of State laws prohibiting secondary boycotts. 

2. The Congress should establish national policy against compulsory unioniza- 
tion by striking the provisos of section 8 (a) (3) recognizing union shop, reject- 
ing proposals to authorize closed shop under certain conditions, providing that 
contract provisions for compulsory unionization are invalid, insuring that act 
does not override State “right to work” legislation, extending prohibition of 
compulsory unionization to groups not covered by act. 

3. That in order to localize work stoppages, prevent general economic disrup- 
tion, restore the dignity and independence of local unions, and to stop the trend 
toward centralizing in Government the function of settling labor controversies, 
the Congress should enact legislation to provide that collective bargaining shall 
be primarily between an employer and his employees and to prohibit conspiracies 
between employers, on the one hand, and bargaining units of employees, on the 
other, relating to collective-bargaining issues. 
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4. That, since it is imperative that procedure be provided in law to settle the 


critical types of work stoppages that have significant repercussions on the whole 
economy, and since it is believed that the present national emergency procedures 
are preferable to any others which have been suggested, that no amendments 
should be approved that would have the effect of weakening the provisions of 
section 206 of the act. 

5. That provisions of the act providing for mutual contractual responsibility 
and for bargaining in good faith and providing for penalties for avoidance ot 
such responsibilities should be maintained. 

6. That any practice which places a bar in the way of increasing production 
per man is harmful to society and should be prohibited by providing appropriate 
remedies to terminate the practice. 

7. That a union which does not choose to use the election procedure of the act 
or which has lost an election should be barred from using coercive action to 
obtain recognition or for other purposes. 

8. That the National Labor Relations Board should function as a judicial 
agency and the separate authority of the Counsel and Board should be clarified. 

That States should be encouraged to enact labor-management relations, with 
out abandonment of the responsibility of the Federal Government to assure free 
dom of the individual, prevent monopoly, curtail uneconomic practices, and 
avoid economic disruption harmful to national welfare and defense. 

10. That no employer should be required by law to bargain with a Communist 
union. 

11. That replaced strikers should have right to vote in representation elections 
provided reasonable time limitations are established. 

12. That employers should be free to discuss with workers in the frankest 
possible terms any matter affecting the labor-management relationship without 
having representation elections set aside because of such discussion, 


Senator Tarr. Are there any further questions of Mr. Triggs? If 
not, we thank you, Mr. Triggs. 
Is Mr. McGill here? 






STATEMENT OF W. J. McGILL, GENERAL MANAGER, INDUSTRIAL 
AND PUBLIC RELATIONS, STANDARD OIL CO. (INDIANA) 


Mr. McGut. My name is W. J. McGill. I am general manager of 
industrial and public relations for Standard Oil Co. (Indiana). My 
office address is 910 South Michigan Avenue, Chicago 80, Ill. 

Throughout the past 25 years I have p: irtic ipated in my company’s 
labor relations matters. I would like to say I am not a lawyer. I am 
not experienced in the act or in the matters of the Board. I only 
want to recite some of the things that have occurred to us as we go 
about our dealings from day to day, as we work with the unions that 
represent our employees. 

I have filed a statement of 33 pages, but I will use only a part of 
it in the presentation. 

Our co-apany is engaged in the production, refining, and marketing 
of crude petroleum and ‘petroleum products and related activities such 
as research, engineering, and transportation by water, pipelines, and 
trucks. We have refineries at W hiting, Ind., Wood River, Ill, Sugar 
Creek, Mo., Neodosha, Kans., and Casper, Wyo. We market petro- 
leum products in 15 of the Midwestern States. We have approxi- 
mately 28,300 employees. We have 67 collective- bargaining | con- 
tracts with various local unions of the AFL, CIO, and Central States 
Petroleum Union. 

Being subject to the Labor-Management Relations Act, we are 
directly concerned with its provisions as they apply or may apply 
toourcompany. Ina broader sense, we are also concerned with them 
as they affect the public interest. We have approached our study of 
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e act and of the proposed amendments to it from these two points 

view. 

The first subject I would like to discuss is national emergency 
trikes. National emergency strikes by their very nature are of grave 
oncern to all of us, particularly at a time when we, as a nation, are 

gaged in a broad-scale defense program. 

rhe provisions of the act which deal with emergency strike situa- 
tions have been subjected to severe criticism although they have been 

voked on only a few occasions. 

Various amendments have been proposed in this connection. It 
is been proposed, for example, that the present provisions be stricken 
from the act. We are convinced that onl action would be dangerous 

1d complete ‘ly unwarranted. We believe it to be nec essary to ret Lin 
procedures whereby the Government can protect the public interest 
when it is imperiled by strike action. It is obvious that in such cir- 
cumstances the private rights involved must yield to the paramount 
interests of the public. 

Senator Tarr. Mr. McGill, have you had any of these emergency 
strikes in the oil industry where the Taft-Hartley law has been used ? 

Mr. McGiiu. It has not been invoked in the oil industry as far as I 
KhHOW. 

Senator Tarr. Have you had any nationwide strikes in refining? 

Mr. McGitx. The nearest approach to it was last year and I will 
describe that later, when about 40 percent of the industry was struck, 
last spring. 

Other proposals which we also regard as extreme and unwarranted 
involve governmental seizure, compulsory arbitration, and a system 

of forfeitures. Experience under the War Labor Board and the Dis- 
putes Division of the Wage Stabilization Board has proved that the 
existence of compulsory arbitration would minimize if not destroy the 
effectiveness of bargaining and conciliation and give rise to and in- 
tensify major str ike threats. Equally serious is the fact that it would 
serve to substitute governmental decrees for negotiated contracts in 
the field of employer-employee relations. 

It has also been proposed that the present provisions of the act for 
governmental injunctive action be deleted and that congressional ac- 
tion be substituted therefor. We do not question the propriety of 
Congress dealing with such matters. We are of the opinion, however, 
that it is necessary in the public interest to retain in the law provi- 
sions which enable the Government to maintain the status quo for a 
reasonable period while a solution is being sought through congres- 
sional action or otherwise. 

We feel that the present provisions of the act have not been fairly 
tested. The likelihood of emergency situations arising should be 
greatly reduced under an administration that will refrain ‘from taking 
sides i in such matters and that will let the processes of collective bar- 

gaining and conciliation operate freely and effectively as they — 
The greatest threat to real collective bargaining during recent yea 

has been the belief, whether or not justified, of the union leaders that 
they could get a better deal from the Government than across the bar- 
gaining table, especially if they threatened the public safety or con- 
venience. 

There is no evidence that the retention of the present provisions will 
unduly or improperly impinge the rights of anyone. It seems appro- 
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priate, therefore, to leave the matter of amendments in this connec- 
tion for later consideration in the light of added experience. 

While we recognize the necessity of providing means for dealing 
with emergency strike situations once they arise we are of the opinion 
that attention should be focused on ways and means of preventing 
such situations from arising. 

With this thought in mind I will proceed to the discussion of my 
second point which involves industrywide or multicompany bargain- 
ing. 

There is no industrywide and virtually no multicompany bargain 
ing in the oil industry. Companywide bargaining is exceptional. 
Most collective bargaining is conducted on the basis of local bargain 
ing units. 

| would like to inject here that perhaps it is no coincidence that 
during the last few years when we have had many strikes, many of 
them that interfered with the public and so on, that we have had very 
little trouble of that kind in the oil industry. I believe that, even in- 
cluding the affair last year, that the public has been practically incon- 
venienced not at all because they could not get supplies of gasoline at 
a filling station on account of a strike. 

Our company firmly believes in bargaining and in conducting our 
employer-employee relations at the local level. The representatives 
of management and of the employees at the particular refinery or fa 
cility involved are in the best possible position to know and to work 
out their problems together to their mutual satisfaction. They work 
together under the terms of the agreements that they negotiate and 
their negotiations are carried on in the light of conditions in the in- 
dustrial community of which they are a part. We have bargained on 
that basis for many years and our experience demonstrates that it 
has been highly successful from the standpoint of the employees, their 
unions, the company, and the public. The wage rates, employee bene- 
fits, and other conditions of employment that are provided for in our 
numerous labor contracts are of the very best by any standard of com- 
parison. Our relations with our employees and with their bargaining 
representatives have been generally stable and peaceful. 

The first and only strike of any magnitude that we have had in our 
more than 60 vears of business life occurred last year as a direct result 
of an effort to force an industrywide determination of wages and other 
matters by a coalition of various labor organizations. 

The circumstances surrounding this strike which affected most of 
our refining capacity for 2 weeks or more were as follows: 

In 1951, at the instance of the CLO Oil Workers Union, representa- 
tives of various unions representing employees in the oil industry 
formed an organization known as the coalition. The avowed major 
purposes of the coalition were to prosecute a uniform wage proposal 
against the various employers on a concerted industrywide basis and 
ultimately to force upon the employers some type of multicompany 
bargaining. 

The unions participating in the coalition selected what they must 
have considered to have seen an appropriate time to launch this pro- 
gram because it was supposed that they would be able to force an 
industrywide wage determination under the disputes-settling proc- 
esses of the Wage Stabilization Board. At the outset they were faced 
with the fact that the dates on which various contracts could be opened 
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for negotiations varied greatly because they had been made at differ- 
ent times and for different periods of time. In order to get a sub- 
stantial number of contracts open at the same time they opened them 
from time to time as they could and then stalled bargaining either by 
not meeting to negotiate or by simply going through the motions of 
bargaining. They agreed in advance that they would not make any 
wage agreements without the approval of the coalition. This was 
freely admitted by local union representatives. The coalition was 
committed not to approve settlements short of its goal of a 25-cent- 
per-hour wage increase until an industrywide wage pattern had been 
established. By pursuing this course over a period of several months 
they were finally able to get a large number of contracts in the indus- 
try open and unsettled. Thus they set the stage for their threatened 
industry wide strike. 

In our company our contracts were opened for wage negotiations 
at the Sugar Creek Refinery in September 1951, at the Whiting Re- 
finery in October 1951, at the Wood River Refinery in December 1951. 
Sporadic and inconclusive bargaining ensued and none of these con- 
tracts were settled until after the strike, which began in April 1952. 

In the meantime the Federal Mediation and Conciliation Service, 
commendably, did not attempt to handle the matter on an industry- 
wide basis. After attempting to conciliate several of the local dis- 
putes, it came to the conclusion that there was no possibility of reach- 
ing a settlement on the traditional local basis because of the strategy 
being employed by the coalition. The entire matter involving nu- 
merous companies was certified by the President to the Wage Stabili- 
zation Board in March 1952. Plans were considered to set the matter 
down for an industrywide hearing before a panel of the Board as 
in the Steel case. Various employers in the industry objected to such 
a proceeding and insisted that each dispute be handled with the par- 
ties and within the bargaining unit involved. Because of the failure 
of the parties and the Board to agree on a procedural method that 
would recognize and preserve local bargaining patterns, our company 
declined to participate in a hearing scheduled before a panel ap- 
pointed by the Board. Other companies did likewise and the Board 
returned the disputes to the parties for further bargaining. 

Upon the resumption of bargaining at our Sugar Creek Refinery, 
representatives of the company and the recognized bargaining agent 
of the employees reached an agreement with the assistance of a Com- 
missioner of Conciliation. Representatives of the coalition inter- 
vened, however, and prevented the union officers from signing the 
agreement. A 2-week strike followed, which was settled by an agree- 
ment slightly less favorable to the employees than the one reached 
before the strike began. 

Here is a prime example of the needless and costly disruptions that 
occur when the negotiations of labor contracts is removed from the 
control of the parties directly at interest. 

The coalition is still active and still determined to bring about 
industrywide bargaining. This is evidenced by the following state- 
ment in the January 1953 issue of its newspaper, Coalition News: 

The collective-bargaining program adopted by the coalition of oil unions in its 
Chicago conference last September calls for increases in wages above and beyond 
increases to meet the rise in cost of living. 
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It should be noted that unions affiliated with the American Federa 
tion of labor declined to join the coalition and are not members of it. 

The International Oil Worker for February 9, 1953, a publication 
of the CIO Oil Workers Union, carried an account of a cdalition 
meeting in New York attended by approximately 100 representatives 
of various unions, representing employees of a number of oil com- 
panies. According to this account, a report was made concerning the 
accomplishments of the coalition in the wage drive that led to the 
1952 strike which paralyzed a large portion of the industry and plans 
were discussed for further activity. One of the significant quotations 
from this article is as follows: 

This discussion demonstrated that a limited number of contract items can be 
effectively discussed at the plant level of negotiations, that other items may be 
settled at the companywide level but that many key improvements can be made 
only through industrywide efforts. 

The March 1953 issue of Central States Petroleum Union News 
reports that at the eastern regional meeting of the coalition at Ponca 
City, Okla., held on February 28 and March 1, 1953, O. A. Knight, 
president of the Oil Workers International Union and chairman of 
the coalition council, stressed the objectives of the meeting which 
included the improvement of, and these are Mr. Knight’s words, “the 
bargaining position and striking power of the coalition.” The article 
also contains the statement with respect to bargaining that “The ideal 
method is on an industrywide basis where the coalition would step in 
and assume the side of the workers.” 

It is significant that the coalition is not the certified or recognized 
bargaining agent for any employees. Nevertheless its constituent 
member unions are undertaking jointly to improve “the bargaining 
position and striking power of the coalition.” 

The pursuance of that program in 1951 and 1952 served only to 
disrupt the previous good relations in our company which have been 
of such marked benefit to the public, the employees, and the company. 
It is apparent that if left to its own devices, the coalition will con- 
tinue to pursue that program. Believing it to be utterly and com- 
pletely indefensible, our company is prepared to continue to resist it 
with all of the appropriate means at its command. 

Such a contest with all of its undesirable consequences should not 
be necessary. In our judgment the Congress should enact legislation 
that will insure the continuance of collective bargaining within the 
framework of established and traditional local bargaining units. 
This, we believe, can be accomplished by prohibiting bargaining and 
related activities such as strikes and lockouts on a multiemployer 
basis. Such a prohibition should prevent common control of bar- 
gaining and concerted plans cf action on a multiemployer basis by 
und between employers on the one hand and employees and their 
representatives on the other. 

In view of the fact that multiemployer bargaining is established and 
operative in certain industries and in certain areas it may be appropri- 
ate to except such existing relationships from the general prohibition 
that we favor. In any event, we are tinqualifiedly of the opinion 
that the public interest requires that such arrangemetns and the re- 
sulting concentration of power to control the labor supply and em- 
ployment in any industry should not be extended. 
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Senator Tarr. You would not, however, insist on local bargaining, 
necessarily. J mean companywide bargaining you would not prohibit 
under such a provision ¢ 

Mr. MeGui. I think that. would depend, Senator Taft, on the unit 
(hat was staked out by NLRB as a proper unit. We, ourselves, prefer 
local bargaining. We would oppose companywide bargaining. As a 

veneral matter, some people do it that way and seem to be satisfied. 

Senator Tarr. You have this difficulty that we had in closed-shop 
business, also, of trying to say that you can do things, that you have 
lone them before, but new people can’t do them. That is not the e: asy 
thing to do legally or constitutionally. I always wondered if you 
could do something like that. It is kind of a grandfather clause. 

Mr. McGiu.. Some of our people have done a little work on it and 
think it might be possible. We certainly have not any mechanics to 
present. We recognize that difficulty. But I would like to point out 
to the members of the committee that this situation in the oil industry 
could become a lot worse than the situation in the coal industry, 
because if there is anv industry that an industrywide strike for any 
period of time could tie up the economy of this country more than the 
oil industry, I don’t know what it 1s. We live on it. 

As you know, the supplies of the finished product, because of the 
nature of the product, are not too excessive how the ground as fin- 
ished and available for the customer. In addition to that an indus- 
trywide strike would not only interfere with the production and 
refining of crude oil, but it would aiso interfere with the transporta- 
tion of it, and in many cases with the actual retail sales, because in 
the industry parts of it are completely integrated. 

Senator Tarr. We are probably going to have to leave here in 
about 15 minutes and go back to the floor. I will have to ask you to 
summarize as much as you can. 

Mr. MeGuiu. I would like to talk a little bit about the next subject 
then. 

Senator Tarr. Talk on all the subjects, but I thought maybe you 
could boil it down. 

Mr. McGiui. Mandatory secret strike vote: We are firmly of the 
opinion that many crippling and unnecessary strikes can be averted 
by giving the employees involved an opportunity to express their 
wishes effective lv in a fairly conducted election by secret ballot. 

The provisions of the act which require the Director of the Federal 
Mediation and Conciliation Service to seek to induce the parties to 
an unresolved dispute to submit the employer’s last offer of settlement 
to the employees for acceptance or rejection in the secret ballot have 
proved to be wholly ineffectual. Generally speaking, employers have 
been willing to have such elections but unions, almost without exe ep- 
tion, have refused to permit them. They cannot be held without 
agreement of the parties. 

We believe that the act should be so amended as to require the taking 
of a secret strike vote as a condition precedent to strike action. 

Such a vote should be conducted by NLRB only after certification to 
it by the Federal Mediation and Conciliation Service that the proc 
esses of collective bargaining and conciliation have been fully uti- 
lized. At that time the employer would be compelled in effect to 
make his best offer in order to avert a strike. 
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Such certification should be accompanied by a statement of the 
employer’s last offer on all unresolved issues. This offer should then 
be submitted to all employees i the bargaining unit for acceptance 
or rejection by the majority. A clear-cut issue would thus be pre- 
sented for the employee's determination. 

The requirement of a secret strike vote is dictated by the public inter- 
est. The stake of the public in the determination of the question of 
whether or not there is to be a strike is so great that it cannot be lodged 
safely and appropriately with the union as distinguished from the 
employees that it represents. It is not likely that any union would be 
heard to say that the employees are not ent itled to decide the question. 

I know that many people will feel that that situation could not 
be helped very much by a secret strike vote, but I am not as optimistic 
about it as some people are. I think in some cases it would help. 
For example, in the Sugar Creek situation that I cited a while ago, 
undoubtedly there would have been no strike at Sugar Creek had that 
provision been in the act. 

The fourth point I would like to talk about is mandatory versus 
discretionary injunctive action. Section 10 (1) of the act makes it 
mandatory that injunctive relief be sought whenever it is charged 
that any person has engaged in an unfair-labor practice within the 
meaning of section 8 (b) (4) (A), (B), or (C) (secondary strikes 
and boycotts and other proscribed activities) if the officer or regional 
attorney to whom the matter is referred has reasonable cause to believe 
that such charge is true and that a complaint should issue. It affords 
and has afforded direct and immediate relief against the injuries 
which the act is designed to prevent by providing for ( 1) the preferen- 
tial handling of the investigation of such matters, and (2) the seeking 
of injunctive relief by appropriate officers in the area in which the 
alleged unlawful action is occurring or about to occur. 

It has been proposed that this entire section of the act be deleted 
(Senate bill 655 (4)). This proposal, if adopted, would make the 
seeking of injunctive relief in such unfair-labor-practice cases purely 
discretionary with the Board and only after a complaint has issued. 
This would mean, in effect, that the abating of these unfair labor 
practices by injunction would be dependent upon first the General 
Counsel’s determination by the Board after the issuance of the com- 
plaint, that injunctive relief should be sought. Under such cumber- 
some procedure substantial and irreparable injuries which the act 
was designed to prevent would be incurred before the unlawful prac- 
tices were called to a halt. 

It has been said that the relatively few times that injunctive relief 
has been sought in the courts under the provision being considered 
demonstrates the lack of any need for such provision, This argu- 
ment completely ignores the inevitable deterring effect of the existence 
of such a position Yand immediate 1 remedy. In numerous cases notice 
to the offending parties that injunction proceedings required by the 
act would be instituted has promptly halted unlawful conduct and 
injury without the necessity of actually bringing suit. 

Proposed relaxation of secondary boycot provisions to permit 
strikers to induce refusal to handle “struck work”: It has been pro- 
posed that the prohibition against secondary strikes and boycotts be 
relaxed to permit such action with respect to so-called “struck work” 
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(Senate bill 655 (f)). This proposal, if adopted, would result in 
inaking strikes more effective. 

This proposed relaxation of the secondary boycott provisions is 
rooted in the philosophy that after a strike has been called an em- 
ployer has little, if any, right to carry on his operations. The right 
of employees to resort to the powerful economic force of a strike is 
universally recognized in this country. On the other hand, the legal 
right of an employer to carry on operations during a strike has too 
frequently been disregarded. ‘To extend the protection of the law 
io such a secondary action by employees as is proposed would inev- 
itably serve to encourage and enlarge the area of strikes. 

I might say the oil industry is in a very peculiar position, I think, 
on this secondary boycott deal, because if it were permissible to use 
secondary boycotts on struck work, that just alia be any limit 
to it. You can take a barrel of hot oil, struck oil, mix it in with three 
or four hundred thousand or more barrels of the product, or oil, and 
the unions could say, “Well, there is still some of that stuff around.” 

In other words, a whole day’s production, a whole week’s production 
of a refinery could be said to be hot because a very small portion of 
it was replacing production for some struck refinery. What happens 
in the oil industry if there is a strike? The consumer wants are 
supplied and other people will get the business. But it would be 
possible for the union to argue that every bit of that was contaminated 
by the part of it which replaced the struck refineries or producer’s oil. 

Senator Tarr. It was suggested yesterday that the customer ought 
to be able to do whatever he wanted to. He ought to be able to go 
to another manufacturer. But the prohibition might be limited in 
cases where a man who is struck transfers his contract and still gets 
x profit from it, and lets somebody else do the work. 

Senator Purrert. You have no instances of where that was at- 
tempted ¢ 

Mr. McGitu. No, but it could very well be, to bring about an indus- 
trywide situation through a very minor disturbance. 

Senator Tarr. This has been illegal. 

Mr. McGuiz. But I want to point out that because oil is a liquid 
and the way the stuff is handled you have a little different situation 
than where you are making a unit and you can identify that unit 
wherever it goes. I would like to refer to item No. 11, “Hearing 
officer recommendations in representation cases.” 

Section 9 (c) (1) provides that hearing officers in representation 
cases “shall not make any recommendations with respect thereto.” 
Senate bill 655 (c) would eliminate this restriction. Under proce- 
dures presently in effect the hearing officer makes a report to the Board 
without recommendations. This report is not made available to the 
parties for their objections or comments. Undoubtedly, the Board 
makes use of such reports in the preparation of its decisions, If they 
are of any value at all in this connection the fact findings and conclu- 
sions contained therein must be tantamount to recommendations. 
The proposed change would, therefore, merely authorize a current 
practice. We consider the proposal a desirable one provided it is 
required that the hearing officers’ report and recommendations be 
submitted to the parties for objection and comment in any briefs filed 
with the Board. 
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I would like to comment on section 13, “Voting by replaced economic 
strikers.” 

Section 8 (c) (3) of the act now provides that employees on strike 
who are not entitled to reinstatement shall not be eligible to vote in 
representation elections. It has been proposed that this provision 
be stricken from the act (Senate bill 655 (a)). We strongly disagree 
with this proposal. 

Economie strikers who have been permanently replaced are not en- 
titled to reinstatement. This was the rule under the Wagner Act 
and it still obtains. Employee status thus having been lost, there 
is no apparent reasonable basis for the contention that such ex-employ- 
ees should be entitled to participate in the selection of a bargaining 
representative to negotiate terms and conditions of employment with 
which they are no longer concerned. If both employees and replaced 
strikers were permitted to vote, it could result in the selection of a 
bargaining agent by a minority rather than by a majority of the per- 
sons employed in the bargaining unit. 

You can cite numerical examples, of course, which prove that fact 
very neatly. Such a result would be directly contrary to the prin- 
¢ iple of majority rule upon which the entire roncept of collective bar- 

gaining under the act is based. At least one eminent writer has aptly 
characterized the proposed change as permitting the union to “stuff 
the ballot box.” 

The provision of the act, under consideration has been referred to 
as a “union busting” provision. Obviously, it can have no applica- 
tion if there is no strike. The union itself determines whether or 
not there is a strike. The possibility of economic strikers being re- 
placed by other employees is a known, normal, and fair risk incident 
to striking. If that results in loss of majority status by the striking 
union, there is no esc aping the fact that it is the union that “busts” 
itself by its strikes. 

Finally, I would like to refer to the last page, “State regulation of 
strikes and picketing.” The position is valoon by the Board and the 
courts from time to time that when Congress enacted the Wagner Act 
and the Labor-Management Relations Act it chose to preempt the 
field that the act covers to the exclusion of State legislation in that 
field. The effect and extent of such preemption is by no means clear. 

Courts have pointed out that Congress has not seen fit to lay down 
even the most general of guides to the construction of the act by 

saying that its regulation either shall or shall not exclude State 
action. When State legislation conflicts with the provisions of the 
Federal statute, it must yield to the paramount Federal authority 
within the area in which Congress is authorized to legislate. Difticul- 
ties arise, however, when State legislation undertakes to parallel the 
provisions and effectuate the purposes of the Federal statute, and 
particularly when State legislation is directed to matters within the 
field that are not expressly covered by the Federal act. 

It seems to us that picketing and other strike activities are in- 
extricably bound up with the police powers and functions of the State. 
Such activities are essentially local in character notw ithstanding they 


may be directed at an employer whose business affects interstate 
commerce. 
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We believe, therefore, that the Congress should amend the act so as 
‘o make it clear that State regulation of picketing and other strike 

ctivities is permissible. 

Senator Tarr. We : are considering writing a comprehensive provi- 
sion trying to say just what can be done by the State, how far we pre- 
empt the field and how far we do not preempt the field. And of course 
one of those questions is the question of picketing, where it seems per- 

fectly clear that you have to leave it to the States. I do not think 
the courts have gone so far, or the Federal decisions have gone so far, 
as to outlaw State control of picketing. But there is some claim that 
they might. They have gone fairly far. 

Mr. McGix. Ihave a feeling, Senator, and maybe just a feeling 
based on our experience recently that it would be a good thing to say 
that, because I think there is a tendency in some quarters to think 
“Well, after all, the Federal Government is regulating these labor af- 
fairs, and when you have a strike or anything else, then all the State 
and local police powers stand aside.” 

Senator Tarr. For one thing, there are no Federal policemen. 

Mr. McGitu. That is right. It should be a local and State matter. 
We certainly believe that. 

Thank you very much, Senator. 

Senator Tarr. Your full statement will be printed in the record so 
that it will be given consideration when we come to take up the in- 
dividual amendments. 

(Mr. McGill’s prepared statement follows :) 


STATEMENT OF Dr. W. J. McoGILt, GENERAL MANAGER, INDUSTRIAL AND PUBLIC 
RELATIONS, STANDARD O1L Co, (INDIANA), REGARDING PROPOSED CHANGES IN 
THE LABOR-MANAGEMENT RELATIONS ACT 


My name is W. J. McGill. I am general manager of industrial and public rela- 
tions for Standard Oil Co. (Indiana). My office address is 910 South Michigan 
Avenue, Chicago 80, Il. 

I became an employee of the company in 1925. From 1928 to 1946, I was em- 
ployed successively as superintendent of the heavy-oils division, assistant gen- 
eral superintendent, general superintendent, and finally as manager at the com- 
pany’s Wood River Refinery. I was manager of the Whiting Refinery from 1946 
until 1948 when I became superintendent of manufacturing. I was made assist- 
ant general manager of manufacturing in 1951 and assumed my present position 
in 1952. Throughout the past 25 years I have actively participated in our com- 
pany’s labor-relations matters. 

Our company is engaged in the production, refining, and marketing of crude 
petroleum and petroleum products and related activities such as research, engi- 
neering, and transportation by water, pipelines, and trucks. We have refineries 
at Whiting, Ind., Wood River, Ill., Sugar Creek, Mo., Neodesha, Kans., and Cas- 
per, Wyo. We market petroleum products in 15 of the Midwestern States. We 
have approximately 28,300 employees. We have 67 collective-bargaining con- 
tracts with various local unions of the AFL, CIO, and Central States Petroleum 
Union. Subsidiary companies, each of which handles its own labor-relations 
matters, employ about 20,000 persons and have numerous union contracts. 

seing subject to the Labor-Management Relations Act, we are directly con- 
cerned with its provisions as they apply or may apply to our company. Ina 
broader sense, we are also concerned with them as they affect the public interest. 
We have approached our study of the act and of the proposed amendments to it 
from these two points of view. 

The changes in the law that have been proposed are many and varied. I have 
not undertaken to deal with all of them at this time. 
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1. NATIONAL-EMERGENCY STRIKES 


‘ 


National-emergency strikes by their very nature are of grave concern to all of 
us, particularly at a time when we, as a Nation, are engaged in a broad-scale 
defense program. 

The provisions of the act which deal with emergency strike situations have 
been subjected to severe criticism although they have been invoked on only a few 
occasions. 

Various amendments have been proposed in this connection. It has been pro- 
posed, for example, that the present provisions be stricken from the act. We are 
convinced that such action would be dangerous and completely unwarranted. We 
believe it to be necessary to retain procedures whereby the Government can pro- 
tect the public interest when it is imperiled by strike action. It is obvious that 
in such circumstances the private rights involved must yield to the paramount 
interests of the public. 

Other proposals which we also regard as extreme and unwarranted involve 
governmental seizure, compulsory arbitration and a system of forfeitures. Ex- 
perience under the War Labor Board and the Disputes Division of the Wage 
Stabilization Board has proved that the existence of compulsory arbitration 
would minimize if not destroy the effectiveness of bargaining and conciliation and 
give rise to and intensify major strike threats. Equally serious is the fact that 
it would serve to substitute governmental decrees for negotiated contracts in 
the field of employer-emplovee relations. 

It has also been proposed that the present provisions of the act for govern- 
mental injunctive action be deleted and that congressional] action be substituted 
therefor. We do not question the propriety of Congress dealing with such 
matters. We are of the opinion, however, that it is necessary in the public 
interest to retain in the law, provisions which enable the Government to main- 
tain the status quo for a reasonable period while a solution is being sought 
through congressional action or otherwise. ' 

We feel that the present provisions of the act have not been fairly. tested. 
The likelihood of emergency situations arising should be greatly reduced under 
an administration that will refrain from taking sides in such matters and that 
will let the processes of collective bargaining and conciliation operate freely 
and effectively as they should. The greatest threat to real collective bargain- 
ing during recent years has been the belief, whether or not justified, of the 
union leaders that they could get a better deal from the Government than across 
the bargaining table, especially if they threatened the public safety or con- 
venience. 

There is no evidence that the retention of the present provisions will unduly 
or improperly impinge the rights of anyone. It seems appropriate, therefore, 
to leave the matter of amendments in this connection for later consideration in 
the light of added experience. 

While we recognize the necessity of providing means for dealing with emerg- 
ency strike situations once they arise we are of the opinion that attention should 
be focused on ways and means of preventing such situations from arising. 

With this thought in mind I will proceed to the discussion of my second point 
which involves industrywide or multicompany bargaining. 


2. MULTICOMPANY BARGAINING 


There is no industrywide and virtually no multicompany bargaining in the 
oil industry. Companywide bargaining is exceptional. Most collective bar- 
gaining is conducted on the basis of local bargaining units. 

Our company firmly believes in bargaining and in conducting our employer- 
employee relations at the local level. The representatives of management and 
of the employees at the particular refinery or facility involved are in the best 
possible position to know and to work out their problems together to their 
mutual satisfaction. They work together under the terms of the agreements that 
they negotiate and their negotiations are carried on in the light of conditions 
in the industrial community of which they are a part. We have bargained 
on that basis for many years and our experience demonstrates that it has been 
highly successful from the standpoint of the employees, their unions, the com- 
pany, and the public. The wage rates, employee benefits and other conditions 
of employment that are provided for in our numerous labor contracts are of 
the very best by any standard of comparison. Our relations with our employees 
and with their bargaining representatives have been generally stable and 
peaceful. 
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The first and only strike of any magnitude that we have had in our more than 
60-year business life occurred last year as a direct result of an effort to force 

n industrywide determination of wages and other matters by a coalition of 

various labor organizations. 

The circumstances surrounding this strike which affected most of our refining 
capacity for 2 weeks or more were as follows: 

In 1951, at the instance of the CIO Oil Workers Union, representatives of var- 

us unions representing employees in the oil industry formed an organization 

known as the coalition. The avowed major purposes of the coalition were to 
prosecute a uniform-wage proposal against the various employers on a concerted 
ndustrywide basis and ultimately to force upon the employers some type of 
multicompany bargaining. 

The unions participating in the coalition selected what they must have con- 
sidered to have been an appropriate time to launch this program because it was 

ipposed that they would be able to force an industrywide wage determination 
under the disputes-settling processes of the Wage Stabilization Board. At the 
outset they were faced with the fact that the dates on which various contracts 
could be opened for negotiations varied greatly because they had been made at 
different times and for different periods of time. In order to get a substantial 
number of contracts open at the same time they opened them from time to time 
us they could and then stalled bargaining either by not meeting to negotiate 
or by simply going through the motions of bargaining. They agreed in advance 
that they would not make any wage agreements without the approval of the 
coalition. This was freely admitted by local-union representatives. The coali- 
tion was committed not to approve settlements short of its goal of a 25-cent- 
per-hour wage increase until an industrywide wage pattern had been established. 
by pursuing this course over a period of several months they were finally able 
to get a large number of contracts in the industry open and unsettled. Thus 
they set the stage for their threatened industrywide strike. 

In our company our contracts were opened for wage negotiations at the Sugar 
Creek Refinery in September 1951, at the Whiting Refinery in October 1951 and 
at the Wood River Refinery in December 1951. Sporadic and inconclusive 
bargaining ensued and none of these contracts was settled until after the strike 
which began in April 1952. 

In the meantime the Federal Mediation and Conciliation Service, commendably, 
did not attempt to handle the matter on an industrywide basis. After attempt- 
ing to conciliate several of the local disputes, it came to the conclusion that 
there was no possibility of reaching a settlement on the traditional local basis 
hecause of the strategy being employed by the coalition. The entire matter 
involving numerous companies was certified by the President to the Wage 
Stabilization Board in March 1952. Plans were considered to set the matter 
down for an industrywide hearing before a panel of the Board as in the steel 
case. Various employers in the industry objected to such a proceeding and 
insisted that each dispute be handled with the parties and within the bargaining 
unit involved. Because of the failure of the parties and the Board to agree ona 
procedural method that would recognize and preserve local bargaining patterns, 
our company declined to participate in a hearing scheduled before a panel 
appointed by the Board. Other companies did likewise and the Board returned 
the disputes to the parties for further bargaining. 

Upon the resumption of bargaining at our Sugar Creek Refinery, representa- 
tives of the company and the recognized bargaining agent of the employees 
reached an agreement with the assistance of a Commissioner of Conciliation. 
Representatives of the coalition intervened, however, and prevented the union 
officers from signing the agreement. A 2-week strike followed which was settled 
by an agreement slightly less favorable to the employees than the one reached 
before the strike began. 

Here is a prime example of the needless and costly disruptions that occur when 
the negotiation of labor contracts is removed from the control of the parties 
directly at interest. 

The coalition is still active and still determined to bring about industrywide 
bargaining. This is evidenced by the following statement in the January 1953 
issue of its newspaper, Coalition News: 

“The collective-bargaining program adopted by the coalition of oil unions in its 
Chicago conference last September calls for increases in wages above and beyond 
increases to meet the rise in cost of living.” 

It should be noted that unions affiliated with the American Federation of 
Labor declined to join the coalition and are not members of it. 
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The International Oil Worker for February 9, 1953, a publication of tly 
CIO Oil Workers Union, carried an account of a coalition meeting in New York 
attended by approximately 100 representatives of various unions, representing 
employees of a number of oil companies. According to this account, a report was 
made concerning the accomplishments of the coalition in the wage drive that | 
to the 1952 strike which paralyzed a large portion of the industry, and plans 
were discussed for further activity. One of the significant quotations from 
this article is as follows: 

“This discussion demonstrated that a limited number of contract items can be 
effectively discussed at the point level of negotiations, that other items may he 
settled at the companywide level but that many key improvements can be made 
only through industrywide efforts.” 

The March 1953 issue of Central States Petroleum Union News reports that 
at the eastern regional meeting of the coalition at Ponea City, Okla., held on 
February 28 and March 1, 1953, O. A. Knight, president of the Oil Workers Inte 
national Union and chairman of the coalition council, stressed the objectives 
of the meeting which included the improvement of “the bargaining position and 
striking power of the coalition.” The article also contains the statement with 
respect to bargaining that “the ideal method is on an industrywide basis where 
the coalition would step in and assume the side of the workers.” 

It is significant that the coalition is not the certified or recognized bargaining 
agent for any employees. Nevertheless its constituent member unions are under- 
taking jointly to improve “the bargaining position and striking power of the 
coalition.” 

The pursuance of that program in 1951 and 1952 served only to disrupt the 
previous good relations in our company which have been of such marked ‘benefit 
to the public, the employees, and the company. It is apparent that if left to its 
own devices, the coalition will continue to pursue that program. Believing it to 
be utterly and completely indefensible, our company is prepared to continue 
to resist it with all of the appropriate means at its command. 

Such a contest with all of its undesirable consequences should not be necessary. 
In our judgment the Congress should enact legislation that will insure the con 
tinuance of collective bargaining within the framework of established 


and 
traditional local bargaining units. 


This, we believe, can be accomplished by pro- 
hibiting bargaining and related activities such as strikes and lockouts on a 
multi-employer basis. Such a prohibition should prevent common control of 
bargaining and concerted plans of action on a multi-employer basis by and be- 
tween employers, on the one hand, and employees and their representatives, on 
the other. 

In view of the fact that multiemployer bargaining is established and opera- 
tive in certain industries and in certain areas it may be appropriate to except 
such existing relationships from the general prohibition that we favor. In any 
event, we are unqualifiedly of the opinion that the public interest requires that 
such arrangements and the resulting concentration of power to control the 
labor supply and employment in any industry should not be extended. 

3. MANDATORY SECRET STRIKE VOTE 

We are firmly of the opinion that many crippling and unnecessary strikes 
can be averted by giving the employees involved an opportunity to express their 
wishes effectively in a fairly conducted election by secret ballot. 

The provisions of the act which require the Director of the Federal Media- 
tion and Conciliation Service to seek to induce the parties to an unresolved 
dispute to submit the employer’s last offer of settlement to the employees for 
acceptance or rejection in the secret ballot have proved to be wholly ineffectual. 
Generally speaking, employers have been willing to have such elections but 
unions, almost without exception, have refused to permit them. They cannot 
be held without agreement of the parties. 

We believe that the act should be so amended as to require the taking of a 
secret strike vote as a condition precedent to strike action. 

Such a vote should be conducted by NLRB only after certification to it by 
the Federal Mediation and Conciliation Service that the processes of collective 
bargaining and conciliation have been fully utilized. At that time the employer 
would be compelled in effect to make his best offer in order to avert a strike. 

Such certification should be accompanied by a statement of the employer’s 
last offer on all unresolved issues. This offer should then be submitted to all 
employees in the bargaining unit for acceptance or rejection by the majority. 
A clear-cut issne would thus be presented for the employees’ determination, 
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Kimployees who strike without following the prescribed procedure or who 
strike contrary to the wishes of the majority, should be subject to loss of status 
s employees until reemployed, the same as those who now strike in violation 
of the provision for a 60-day cooling-off period. 

The requirement of a secret strike vote is dictated by the public interest. 
The stake of the public in the determination of the question of whether or not 
there is to be a strike is so great that it cannot be lodged safely and appro- 
priately with the union as distinguished from the employees that it repre- 
sents. It is not likely that any union would be heard to say that the employees 

re not entitled to decide the question. 

I would like to cite an illustration of the way in which unions conduct strike 

tes if left to their own devices. During negotiations for a contract last year 
between local management and the union representing the employees at our 
Whiting refinery, a so-called strike vote was taken, allegedly to determine 
whether certain features in the proposed contract were satisfactory to the 
employees or whether they desired to strike over them. The ballot submitted 
to the employees by the union leaders offered the following choices: 


“C] For contract 

O) No contract” 
The companys offer was not submitted and the employees could not tell from 
this ballot what they were voting for. In counting the ballots, the union tallied 
those marked “For contract” as favoring strike action and those marked “No 
contract” as opposing strike action. The majority of the ballots were cast “For 
contract” and the union leaders, therefore, declared that they had a mandate 
from the employees to strike. 

Such tactics are not uncommon. Numerous strikes have resulted from strike 
votes that were sought and obtained by union leaders during negotiations for 
the stated purpose of implementing the union’s bargaining position and with 
the positive assurance that a strike would not be called unless and until au- 
thorized by another strike vote. 

Our proposal would remedy these and similar situations. It would protect 
the public and employers against work stoppages that are not the result of 
an informed choice of the employees involved expressed in a fairly eonducted 
election. 

4. MANDATORY VERSUS DISCRETIONARY INJUNCTIVE ACTION 


Section 10 (1) of the act makes it mandatory that injunctive relief be sought 
whenever it is charged that any person has engaged in an unfair labor practice 
within the meaning of section 8 (b) (4) (A), (B), or (C) (secondary strikes and 
boycotts and other proscribed activities) if the officer or regional attorney to 
whom the matter is referred has reasonable cause to believe that such charge 
is true and that a complaint should issue. It affords and has afforded direct 
and immediate relief against the injuries which the act is designed to prevent by 
providing for (1) the preferential handling of the investigation of such matters, 
and (2) the seeking of injunctive relief by appropriate officers in the area in 
which the alleged unlawful action is occurring or about to occur. 

It has been proposed that this entire section of the act be deleted (Senate bill 
655 (e)). This proposal, if adopted, would make the seeking of injunctive 
relief in such unfair labor practice cases purely discretionary with the Board 
and then only after a complaint has issued. This would mean, in effect, that 
the abating of these unfair labor practices by injunction would be dependent 
first upon the General Counsel’s determination of whether or not to issue a 
complaint and secondly, a determination by the Board after the issuance of the 
complaint, that injunctive relief should be sought. Under such cumbersome 
procedure substantial and irreparable injuries which the act was designed 
to prevent would be incurred before the unlawful practices were called to a halt. 

It is significant in this connection that NLRB Chairman Herzog recently 
testified before the House Labor Committee that: “The General Counsel and 
the Board have been reluctant to use injunctions where they are discretionary, 
against either side, any more than is absolutely necessary.” He pointed out that 
there have been less than 20 discretionary injunctions in tlie last 5 years, and 
that most of them were brought against employers. 

The mandatory requirement that injunctive relief be sought is indispensable 
to the prevention of the illegal coercion resulting from secondary boyeotts and 
other practices prohibited by section 8 (b) (4). There is no sound basis for 
making discretionary the immediate initiation of court action to halt such 
unlawful conduct when it reasonably appears to exist. 
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It has been said that the relatively few times that injunctive relief has been 
sought in the courts under the provision being considered, demonstrates the lack 
of any need for such provision. This argument completely ignores the inevitable 
deterring effect of the existence of such a positive and immediate remedy. In 
humerous cases notice to the offending parties that injunction proceedings 
required by the act would be instituted has promptly halted unlawful conduct 
and injury without the necessity of actually bringing suit. This affords abun- 
dant proof of the desirable deterring effect of the provisions which make the 
seeking of injunctive relief mandatory. 

5. PROPOSED RELAXATION OF SECONDARY BOYCOTT PROVISIONS TO PERMIT STRIKERS TO 
INDUCE REFUSAL TO HANDLE “STRUCK WORK” 


It has been proposed that the prohibition against secondary strikes and boy- 
cotts be relaxed to permit such action with respect to so-called struck work 
(Senate bill 655 (f)). This proposal, if adopted, would result in making strikes 
more effective. Under the proposal, for example, if company A were struck and it 
undertook to have company B supply materials or services to A’s customers, the 
employees of A and their union could lawfully induce the employees of B by 
picketing or other means to refuse to make or deliver such material or perform 
such services, This clearly secondary action, if successful, would virtually force 
B to discontinue doing business with A and would further hamstring A in its 
attempts to carry on its business in the face of the strike. 

This proposed relaxation of the secondary-boycott provisions is rooted in the 
philosophy that after a strike has been called an employer has little, if any, 
right to carry out his operations.This right of employees to resort to the powerful 
economic force of a strike is universally recognized in this country. On the other 
hand, the legal right of an employer to carry on operations during a strike has too 
frequently been disregarded. To extend the protection of the law to such sec- 
ondary action by enrployees as is proposed would inevitably serve to encourage 
and enlarge the area of strikes. Neither this result nor the concomitant dis- 
ruptions of commerce would accord with the purposes of the act. We, therefore, 
respectfully submit that the proposal should not be adopted. 


6. SEPARATION OF FUNCTIONS UNDER THE NATIONAL LABOR RELATIONS ACT, 
AS AMENDED 


The 1947 amendments to the National Labor Relations Act were designed, 
among other things, to effect a separation of the investigatory and prosecuting 
functions from the judicial function by lodging the former in an independent 
General Counsel and the latter in the Board. The desirability of such a sepa- 
ration does not appear to be open to serious question. Experience, however, 
has revealed certain deficiencies in the act in this respect, particularly in that 
it does not spell out clearly the authority, duties, and responsibilities of the 
General Counsel and of the Board in regard to personnel and various administra- 
tive matters. The difficulties that arose in this connection between the first 
General Counsel, Mr. Denham, and the Board are well known. The avoidance 
of such difficulties, absent statutory clarifications, inevitably tends to bring 
about a degree of collaboration between the General Counsel and the Board that 
is not conducive to the maintenance of the desired clear-cut separation of func- 
tions. The Board has undertaken to “delegate” to the General Counsel a number 
of functions and responsibilities which it claims are vested in it by the act. We 
firmly believe that such delegation should be made by Congress and not left to 
the Board and the General Counsel to trade out on such terms as they may agree 
upon. Certainly the General Counsel is not independent of the Board in respect 
to the functions and responsibilities that he obtains at the hands of the Board. 

Senate bill 659 meets many if not all of the deficiencies of the act in this 
particular and we believe, therefore, that it merits favorable consideration. 


7. INCREASING SIZE OF NLRB 


Senate bill No. 659 provides for amending section 3 (a) of the act so as to 
increase the size of the Board from 5 to 7 members on a bipartisan basis. We 
favor enlarging the Board if it will serve to expedite its work and enable its 
members to participate more fully in arriving at its decisions with less de- 
pendence on the work and recommendations of legal assistants. NLRB Chair- 
man Herzog has testified that an enlargement of the membership of the Board 
is favored by its present members. 
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8. ORAL ARGUMENT BEFORE NLRB 


The value and desirability of oral argument in the presentation of a contested 
case is generally recognized and accepted. The Board almost without exception 
avails itself of that privilege in the presentation of its cases to the courts. Yet 
it almost uniformly denies that same privilege to parties who desire to argue 
their cases at the Board level. The reason advanced is that the Board is too 
busy. Perhaps it is too much to expect 3 or 4 members to hear argument. 
Senate bill 657 would permit such arguments to be addressed to only 1 member. 
It thus may afford a greater opportunity for oral argument than is presently 
afforded. With the apparent dependence of Board members on the work of legal 
assistants, it is highly desirable for at least one member to gain the personal 
knowledge of a case that would result from oral argument. 


9. ADVISORY COMMITTEE ON PROCEDURE 


Senate bill 657 provides, among other things, for the creation of an Advisory 
Committee on Procedure and Practice, the duty of which would be to advise 
and consult with the Board in respect to rules of procedure and practice “to 
the end that the work of the Board shall be effectively and expeditiously trans- 
acted.”. This, unquestionably, is a worthy objective and we believe the proposed 
means of accomplishment are appropriate. 


10, LEGISLATIVE CRITERIA FOR DETERMINING APPROPRIATE BARGAINING UNITS 


Under section 9 (b) there are few restrictions on the Board’s discretion in 
bargaining unit determinations. As a result the Board has made unit determina- 
tions that conform to the desires of the unions without regard to objective criteria 
when they militate against such determinations. The present provision of the 
act (sec. 9 (c) (5)) that the extent of union organization shall not be con- 
trolling in unit determinations has been glossed over and ignored. Unions have 
thus been able to “gerrymander” in the establishment of bargaining units. 

Under the present law, there is no means by which direct appeal may be 
taken to the courts on bargaining unit determinations. Moreover, courts are 
extremely reluctant to grant relief when the statute vests almost unlimited dis- 
cretion in the Board. In order to obtain judicial review of such a matter, the 
employer has to risk a possible strike and an unfair labor practice charge of 
refusing to bargain with a unit he considers inappropriate. It does not seem 
feasible to provide for direct appeal to the courts from unit determinations. 
The delay inherent in such a procedure would tend to be disruptive of bargaining 
relationships. Without changing the law in this respect, however, if there were 
legislative criteria for unit determinations, there would be some recourse, ad- 
mittedly limited, where those criteria were disregarded by the Board. 

Appropriate criteria are to be found in Board decisions such as the organiza- 
tional structure of the employer’s business, the historical bargaining pattern 
of the employer or in the industry involved, functional coherence and inter- 
dependence of the operations and similarity of conditions of employment. 

The difficulty lies in the fact that absent those standards in the law the Board 
is free to use them or not as it chooses on a case-to-case basis. Such unlimited 
discretion is unnecessary and undesirable, and leads to uncertainty and con- 
fusion. 


11. HEARING OFFICER RECOMMENDATIONS IN REPRESENTATION CASES 


Section 9 (c) (1) provides that hearing officers in representation cases “shall 
not make any recommendations with respect thereto.” Senate bill 655 (c) would 
eliminate this restriction. Under procedures presently in effect the hearing 
officer makes a report to the Board without recommendations. This report is 
not made available to the parties for their objections or comments. Undoubtedly, 
the Board makes use of such reports in the preparation of its decisions. If they 
are of any value at all in this connection the fact findings and conclusions con- 
tained therein must be tantamount to recommendations. The proposed change 
would, therefore, merely authorize a current practice. We consider the proposal 
a desirable one provided it is required that the hearing officer’s report and 
recommendations be submitted to the parties for objection and comment in any 
briefs filed with the Board. 

The Board takes the position that representation cases are investigatory and 
nonadversary in character. However, in unfair-labor-practice cases which are 
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based on aeterminations made in representation cases, the Board consistently 
holds that it will not permit “relitigation” of “issues” decided in the representa- 
tion case. If such is to be the effect of determinations made in representation 
cases, then surely the parties are entitled to an intermediate report from the 
hearing officer with the right to take exceptions thereto as in unfair-labor-prac- 
tice cases. This would do no more than afford due process in the determination 
of the issues involved. Errors in the findings of facts and conclusions of the 
hearing officer could thus be called to the attention of the Board prior to the 
decisional stage. Faulty and erroneous decisions could be avoided. This is 
particularly important because the act makes no provision for a direct court 
review of such decisions. In order to obtain such review the employer must 
refuse to bargain at the risk of a strike and then pursue his rights in an unfair- 
labor-practice proceeding. 

The adoption of our proposal would not result in delay. The hearing officer’s 
reports, which are prepared immediately following the close of the hearing, 
could be served forthwith and objections and comments of the parties on it 
could be submitted with their briefs to the Board. Actually, it should facilitate 
und expedite the Board’s decision by pointing up the issues. 


12. REQUIRE LABOR ORGANIZATIONS TO FOLLOW STATUTORY PROCEDURE TO OBTAIN 
RECOGNITION WITHOUT RESORT TO STRIKES AND PICKETING 


The act provides an orderly process for the determination of disputed repre- 
sentation questions. Either an employee, a union, or an employer may petition 
the Board for a representation investigation. If the Board finds a question of 
representation exists, it directs a secret election for the choice of the collective- 
bargaining representative. It should be borne in mind that the representation 
procedure provided by the act is not a condition precedent to an employer's duty 
to bargain where no real question of representation exists. The Board has re- 
peatedly held that where there is no bona fide question in the employer's mind, 
he is guilty of an unfair labor practice if he refuses to engage in collective bar- 
gaining with the representative of the majority of his employees, regardless of 
whether representation proceedings have been initiated or not. 

Despite the orderly procedure established by the statute and the safeguards 
against abuse of such procedure, where bona fide questions exist some labor 
organizations have preferred to ignore such process and attempted to bring 
about recognition by economic coercion on the employer. The device of invoking 
a strike, or throwing up a picket line where strike action would not be sup- 
ported by the employees involved, for the purpose of compelling recognition is a 
method to which a union resorts where it fears that a secret ballot would not 
result in its selection as bargaining representative. 

The pernicious nature of this conduct was recently brought home to us by an 
experience at our Whiting Refinery. One of two competing unions attempted 
to stir up strike enthusiasm in an effort to compel our company to grant it 
exclusive recognition. Under the circumstances, such recognition by the 
company would have been violative of the act. The case involved a dispute 
as to which of two competing unions represented our clerical employees. <A rep- 
resentation petition had been filed with the Board and hearings on the questions 
involved were participated in by the petitioning union, the incumbent union and 
the company. After the close of the hearings, but before the Board had ruled 
on the questions involved, the incumbent union demanded that the company 
recognize it as the sole and exclusive bargaining representative of the em- 
ployees involved in the dispute. This insistent demand was made despite the 
fact that representatives of the incumbent labor organization had admitted that 
they were doubtful of victory if the Board ordered an election. Under the 
circumstances, the company would have breached its legal obligation of neutral- 
ity if it had recognized either of the competing unions as the exclusive bargain- 
ing representative. The company refused the incumbent union’s demand, and 
informed both competing unions that, until the representation questions were 
settled in accordance with Board procedure, the company could not lawfully 
recognize either as the sole and exclusive representative of the clerical em- 
ployees. The incumbent union, which also represented the production and 
maintenance employees, informed management representatives that the company 
would recognize it or else. Bulletins were distributed and meetings called by the 
union to foment dissension and work up strike fervor in a brash effort to coerce 
the company into granting it exclusive recognition in violation of the act. All 
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s turmoil and strife was engendered despite the fact the union doubted its 

vn majority status and it was merely a matter of waiting for the orderly 
cesses of the Board to be completed. 

Fortunately, for everyone concerned, no work stoppage did occur, but the 
ident serves to illustrate the need for requiring labor organizations to abide 
orderly determination in representation disputes rather than to resort 
trial by combat. It is obvious that recognition brought about by economic 
cion by a union which is not the actual choice of the majority of the em 
vees hot only makes the employer guilty of an unfair labor practice, but is 
ectly contrary to the basic concepts of the act. Nothing can be said in favor 
perinitting labor organizations to exert their economic power in such cases 
en the act affords an effective and speedy means of settlement. 

We believe that the provisions of section S (b) (4) should be amended to 
scribe strikes and picketing which have as their purpose the forcing of an 
ployer to recognize any labor organization which is not certified by the 
rd 


13. VOTING BY REPLACED ECONOMIC STRIKERS 


Section 8S (c) (3) of the act now provides that employees on strike who are 

t entitled to reinstatement shall not be eligible to vote in representation elec- 
ons. It has been proposed that this provision be stricken from the act (Senate 

655 (a)). We strongly disagree with this proposal. 

economic strikers who have been permanently replaced are not entitled to 
einstatement. ‘This was the rule under the Wagner Act and it still obtains. 
hmployee status thus having been lost, there is no apparent reasonable basis 
or the contention that such ex-employees should be entitled to participate in the 
selection of a bargaining representative to negotiate terms and conditions of 
employment with which they are no longer concerned. If both employees and 
replaced strikers were permitted to vote, it could result in the selection of a bar- 
gaining agent by a minority rather than by a majority of the persons employed 
in the bargaining unit. 

For example, an employer with 40 employees, 30 of whom strike, may per- 
uanently replace 17 of the strikers before the remaining 13 strikers return to 
vork. If both employees and replaced strikers were permitted to vote, there 
would be 57 eligible voters. The 10 nonstrikers and 17 replacements—27 of 
the 40 employees—could vote against the striking union and the 13 returned 
strikers with the 17 replaced strikers—a total of 30—could vote for the union, 
ind the union would prevail notwithstanding 2 out of 3 employees did not want 
it to represent them. Such a result would be directly contrary to the principle 
of majority rule upon wich the entire concept of collective bargaining under 
the act is based. At least one eminent writer has aptly characterized the pro 
posed change as permitting the union to stuff the ballot box. 

The provision of the act under consideration has been referred to as a union 
busting provision. Obviously, it can have no application if there is no strike. 
Che union itself determines whether or not there is a strike. The possibility of 
economic strikers being replaced by other employees is a known, normal and 
fair risk incident to striking. If that results in loss of majority status by the 
striking union, there is no escaping the fact that it is the union that busts itself 
by its strike. The risk of thus losing its majority status is not beyond the 
control of the striking union. Even the risk of replacement is not beyond the 
union’s control. The hiring of replacements by the employer (which must be 
done under no more favorable conditions than have been cffered to the union) 
should indicate the union's error in judgment in setting its demands. At such 
point, or at any other time, the union can immediately stop all further replace- 
nents by calling off the strike. Naturally, the union would like to be able 
to strike free of the risk of losing its position as the bargaining agent. To 
remove such risk, however, would not be consonant with the purposes or the 
policies of the act. 

It has been suggested that the time during which replaced economic strikers 
inmay vote should be limited. Such a suggestion is indefensible. It is nothing 
more than an arbitrary attempt to compromise the principle involved. That 
principle is not subject to compromise. 

We think that an uncompromising stand should be taken against permit- 
ting any person outside the bargaining unit to have a vote with respect to 
the selection of the bargaining representative to represent employees in that 
unit. 
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Section 8 (d) of the act requires both parties to a collective-bargaining 
contract to continue such contract in full force and effect without resorting to 
strike or lockout for a period of at least 60 days after notice to modify or 
terminate such contract is given. It further provides that any employee who 
engages in a strike within the specified 60-day period shall lose his status as 
an employee, which loss shall terminate if and when he is reemployed. 

It has been proposed that the latter provision be stricken from the act 
(Senate bill 655 (b)). This would remove the only direct and effective deter- 
rent in the act to prevent strike action during the aforesaid 60-day period. 
It would also remove the only effective sanction against such action. The 
prosecution of an unfair labor practice complaint for failure to bargain would 
not afford an effective means of preserving the status quo during the required 
“cooling-off" period. The successful prosecution of such a complaint, which 
could take months if not years to complete, would result in nothing more than 
an order to cease and desist and to bargain as the act requires. 

It has been suggested that the statute as presently drawn is inequitable in that 
it provides a penalty against strikers but contains no similar penalty against 
employers who may be guilty of locking out employees during the 60-day period. 
As a practical matter, employers have no such right. An employer who locks 
out his employees in contravention of the act could, and no doubt would, be 
required to reinstate them and to make them whole for any loss of pay they 
might suffer by reason of such lockout. This clearly affords an adequate deter- 
rent and sanction for employer violations of the act in this particular. 

The 60-day cooling-off period has contributed substantially to the effectuation 
of the purposes of the act. It cannot and will not be effective if the sanctions 
against either employers or employees that insure its enforcement are removed. 












































15. FREE SPEECH 
An outstanding example of administrative erosion of congressional intent is 
the Board’s treatment of the free-speech provisions of section 8 (¢c). The lan 
guage of the section is clear. Its purpose was to permit an employer freely 
to express views, arguments, and opinions in the labor-relations field so long as 
such expressions did not contain a promise of benefit or threat of reprisal. 

The Board has limited and abridged the exercise of that right in representa- 
tion cases by setting aside elections because of lawful expressions of employers 
(General Shoe Company, 77 N. L. R. B. 124). Section (g) of Senate bill 655 
would meet this situation by adding to section 8 (c): “Nor shall it be the basis 
of setting aside an election conducted under section 9.” This addition is nec- 
essary if the free-speech provision is to be effective. 

The Board also has engrafted stringent conditions upon the employer's exer- 
cise of free speech. This has been accomplished by holding that an employer 
violates the act if, in exercising his right of free speech, he does not accord 
the union the use of the same forum under the same conditions, as well as the 
last word in the debate. (Bonwit Teller, 96 N. L. R. B. No. 73 et al.) No such 
conditions are imposed by the Board on the union’s exercise of free speech. 
In order to correct this situation we favor amending section 8 (c) of the act so 
as to provide that neither an employer nor a labor organization shall be required 
to furnish facilities to the other for purpose of expressing or disseminating 
any views, argument, or opinion. The need for and the desirability of such 
correction is patent. 


16. THE 





COMMUNIST PROBLEM 










A. The non-communist oath 


The act now provides, in substance, that neither representation nor unfair- 
labor-practice cases shall be processed at the instance of a labor organization 
unless the officers of that organization have executed a so-called non-communist 
affidavit. 

It has been proposed that a similar requirement be made with respect to 
employers. 

We agree wholeheartedly that appropriate and forceful steps should be taken 
to meet the threat of communism. If the requirement that employers execute 
a non-Communist affidavit will work to that end, we would favor it. There is 
reason to doubt that the affidavits presently required are effective in accom- 
plishing the purpose for which they were intended. We subscribe to the view 
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expressed by N. L. R. B. Chairman Herzog in his testimony before the House 
Committee on Education and Labor to the effect that the problem here pre- 
sented should be dealt with by an agency of Government such as the Subversive 
Activities Board. Such an agency should be authorized to determine charges of 
alleged Communist domination after due hearing and to certify its decisions 
to the National Labor Relations Board. The certification of Communist domina- 
tion should have the same effect as the failure under the present act to file the 
required non-Communist affidavits. 


B. Permitting unions having union-shop agreements to cause employers to dis- 
charge Communists 

The proviso of section 8 (a )(3) of the National Labor Relations Act, as 
amended, reads, in part: “That no employer shall justify any discrimination 
against an employee for nonmembership in a labor organization * * * (B) if he 
has reasonable grounds for believing that membership was denied or terminated 
for reasons other than the failure of the employee to tender the periodic dues 
and the initiation fees uniformly required as a condition of acquiring or retaining 
membership.” [Italics added.] A proposed amendment would add to this 
provision “or (2) the employee’s membership or affiliation with the Communist 
Party or his support thereof * * *” (8S. 655, see. 8 (h)). 

We do not favor the proposed change. The burden presently imposed on the 
employer by the act in this connection with respect to the payment of dues and 
initiation fees can be met directly and rather easily. If the employee has paid 
or tendered his dues and initiation fees, he may not be discharged under the act 
for loss of union membership for other reasons. The resolution of the fact 
question of whether or not such payments have been made or tendered would 
not be difficult. The additional burden that would be imposed by the proposal 
would be extremely difficult to meet and fraught with many dangers for the 
employer. If the employee whose discharge was sought because of alleged Com- 
munist leanings or affiliation denied such charges and insisted that his discharge 
was sought for other reasons, the employer would be placed in the position of 
having to decide whether or not he had reasonable grounds for believing the 
employee. This burden could involve liability for reinstatement and back pay, 
and civil liability for libel and slander. While the purpose to rid labor forces of 
Communists is commendable, the proposed change in the law could easily be used 
as a cover for purges and witch hunts by unions for other reasons. It is doubtful 
that adequate safeguards could be devised under the proposed change. 

Employers now have the right to discharge an employee for cause which 
would embrace membership in the Communist Party. There is nothing in the 
present law which would prevent a union from reporting the communistic activi- 
ties of an employee and urging his discharge. Giving the union the right to 
compel the discharge would not be desirable because of the hazards described. 


17. JOINT UNION-MANAGEMENT CONTROL OF WELFARE FUNDS 


A proposed change in the act (S. 655, sec. 2 (b)) would permit an employer to 
waive his participation in the administration of employee-welfare funds. 

It has been argued that this is not a substantial change for the reason that any 
change from the present practice of joint administration would necessarily re- 
quire the consent of the employer. This argument, it seems to us, overlooks the 
more fundamental question of whether, in view of the great development of 
employee-welfare funds, an employer should be permitted to shirk his responsi- 
bility to his employees for the proper administration of such funds. While the 
proposed change provides for careful scrutiny by the Department of Labor of 
the various welfare and benefit plans establishing such funds, these provisions 
do not cover the day-to-day administration of such funds. There is, of course, 
no guaranty that union-employer joint administration can meet all the vicissi- 
tudes in such a task. But it is reasonable to believe that the experience and 
judgment of the employer, who either alone or jointly with his employees con- 
tributed to such funds, would be helpful in meeting the difficult problems of 
investment and general administration which are of paramount importance to 
the protection of the trusts. It can scarcely be questioned that an employer 
should have a vital interest in the proper administration of these vast funds. 
His payments into such reserves have been made for the purpose of maintaining 
and raising morale and reducing employee turnover. Should such funds be dis- 
sipated in improper administration, the purposes for which the employer made 
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such payments are defeated. ‘The employer thus has a very real interest in pre 
serving and protecting such funds for the benefit of his employees and the accom- 
plishment of the purposes for which the employer payments were made. Unions, 
of course, also would desire to protect such funds, but it must be remembered 
that there is no union money in the fund. Clearly, the union stake is not the 
same as that of the employer. 

It is probably true that most employers would recognize their responsibility 
in the administration of such funds and would not waive their participation. 
There are, however, many who might find it exceedingly difficult to refrain from 
granting such waiver if that were the only issue standing between them and a 
strike of disastrous consequences. The act should not be changed so as to 
invite that possibility. 


8. STATE REGULATION OF STRIKES AND PICKETING 


The position is taken by the Board and the courts from time to time that 
when Congress enacted the Wagner Act and the Labor-Management Relations 
Act it chose to preempt the field that the act covers to the exclusion of State 
legislation in that field. The effect and extent of such preemption is by no 
means clear. 

Courts have pointed out that Congress has not seen fit to lay down even the 
most general of guides to the construction of the act by saying that its regulation 
either shall or shall not exclude State action. When State legislation conflicts 
with the provisions of a Federal statute, it must yield to the paramount Federal 
authority within the area in which Congress is authorized to legislate. Diffi- 
culties arise, however, when State legislation undertakes to parallel the pro- 
visions and effectuate the purposes of the Federal statute, and particularly when 
State legislation is directed to matters within the field that are not expressly 
covered by the Federal act. 

It seems to us that picketing and other strike activities are inextricably bound 
up With the police powers and functions of the State. Such activities are essen- 
tially local in character, notwithstanding they may be directed at an employer 
whose business affects interstate commerce. 

We believe, therefore, that the Congress should amend the act so as to make 
it clear that State regulation of picketing and other strike activities is 
permissible. 


Senator Tarr. ‘The committee is recessed until tomorrow morning, 
March 26, 1953. 

(Whereupon, at 4:15 p. m., the committee recessed to reconvene 
the following day, Thursday, March 26, 1953, at 10 a. m.) 
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THURSDAY, MARCH 26, 1953 






ComMitrer on Lasor AnD Pusiic WELFARE, 
Untrep Srates SENATE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 318 of 
the Senate Office Building, Senator H. Alexander Smith (chairman) 
presiding. 

Present: Senators Smith (chairman), Taft, Ives, Griswold, Purtell, 
Goldwater, Murray, Hill, Neely, Douglas, and Lehman. 

The Cuarrman,. The hearing will be in order. 

We will hear this morning the National Association of Manufac- 
urers. Mr. George W. Armstrong, Jr., represents the National Asso- 
ciation of Manufacturers and is also the president of the Texas Steel 
Co., Fort Worth, Tex. 

We are glad to have you with us, Mr. Armstrong. I do not know 
whether your statement covers your preliminaries as to your back- 
ground and the reason for your being here and so on. 


















TESTIMONY OF GEORGE W. ARMSTRONG, JR., CHAIRMAN OF THE 
INDUSTRIAL RELATIONS COMMITTEE OF THE NATIONAL ASSO- 
CIATION OF MANUFACTURERS, ACCOMPANIED BY LEO TEPLOW 
AND JAMES M. BREWBAKER, OF THE STAFF OF THE NATIONAL 

ASSOCIATION OF MANUFACTURERS 










Mr. Armstrrone. Mr. Chairman, I believe my statement does cover 
that. matter. 

The CuatrmMan. You havea prepared statement here. Do you wish 
to give us the highlights of that. We are limited as to time because 
of the many witnesses we have, but you have 30 minutes to present 
your case to us. 

Mr. Armstrona. Yes, sir. I have a condensed form of brief state- 
ment in addition to the full statement, if I may read that, sir. 

The Cuarrman. That may be done. 

Mr. Armstrone. Before doing so may I introduce Mr. Brewbaker, 
who is from the Washington staff of the National Association of Man- 
ufacturers, and Mr. Teplow, who is industrial relations consultant. 

The Cuairman. Their presence will be entered into the record here. 

Mr. Armsrronc. My name is George W. Armstrong, Jr. I am 
president of the Texas Steel Co., Fort Worth, Tex. My interest in 
labor-management relations is indicated in part by my service as an 
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industry member of the Dallas Regional War Labor Board for about 
2 years during the war, and an industry member of the National 
Wage St: abilization Board during 1951 and 1952. In my own com- 
pany, we bargain collectively with our employees who have been rep 
resented by the International Association of Machinists since 1945. 
We are rather proud of the harmonious relationship which exists 
between the company and the employees. We have not had a strike 
for a quarter of a century. 

I appear here before you as a representative of the National Asso- 
ciation of Manufacturers in my capacity as chairman of the associa- 
tion’s industrial relations committee. 

Labor and management have now had nearly 6 years of experience 
under the Taft-Hartley law. It is significant that in 1946, 116,000,000 
man-days were lost as a result of strikes, whereas the figure never 
exceeded 55,000,000 man-d: ays in any 1 year since the enactment of 
the Taft-Hartley law- —despite record-breaking increases in civilian 
employment.’ Percentagewise, whereas 1.4 percent of man-days 
worked were lost in strikes in 1946, the corresponding figure for 1952 
was 0.5 percent, despite the long drawn out steel strike. 

What is more important, 6 years’ experience with the law has dem- 
onstrated that the exaggerated fears of those who opposed it are 
without foundation. 

The following discussion relates to the major proposals now before 
this committee. 

Free speech: The Taft-Hartley law attempted to reinstate man- 
agement’s right to discuss union matters with its employees, in sec- 
tion 8 (ec) which specifically provides that the expression of views 
shall not be considered an unfair labor practice, if no threat of re- 
prisal or promise of benefit is involved. 

Unfortunately, the National Labor Relations Board construed this 
provision to apply only to unfair labor practices, and continued to 
hold that representation cases were still controlled by its former inter- 
pretation of the Wagner Act. 

In the Bonwit-Teller case,? the Board went so far as to conclude 
that the employer could not address his employees on company time 
concerning union matters without giving the union an equal amount 
of time on company re and at company ead to present its 

case. On March 10, 1953, the Supreme Court of the United States 
denied certiorari in this case, and the Board is continuing to apply 
this rule.’ 

It is obvious, therefore, that full freedom of communication be- 
tween employers and employees can be restored only by legislative 
action. It is important to clarify the principle that no Government 
agency has or should have the authority to tell a private employer how 
to utilize his property and the time of the employees which is paid 
for by the employer 

It is recommended that section 8 (c) be amended to make it appli- 
cable to representation, as well as unfair labor practice cases. 

Confidential information: Closely related to freedom of communi- 
cation is the other side of the coin: the situation in which a Govern- 
ment agency tells an employer that he must make available to the 


1 Review of Labor-Management Disputes, 1952, U. S. Department of Labor, Bureau of 
Labor Statistica, December 30, 1952. 
296 N. L. R. B. No. 73 


3 Metropolitan Auto Parts Co. and Massachusetts Motor Car Co. (102 N. L. R. B. 171). 
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inion information which the employer regards as confidential. The 
NLRB has repeatedly found the employer guilty of “refusal to bar- 
vain in good faith” if he fails or refuses to furnish the union with 
confidential information concerning profits, expenditures, salaries, 
future plans, breakdown of costs, time study data, etc., despite the 
employer’s knowledge that the release of such information might 
-eriously endanger his competitive position. 

It is recommended that the law be amended to make it clear that 
bargaining in good faith does not require disclosure of information 
which the employer considers to be confidential. 

The Cratrman, I might ask you a question there. Do you think it 
would be impossible to work a program out between employers and 
employees so that possibly a representative or some of the employees 
n these discussions might know certain relevant facts so that they 

ould bargain with intelligence on the whole situation? ] 

There is some feeling that if an employer just stands back and will 
not give any figures, and I understand that some figures should be 
kept confidential for competitive reasons, that it does not give the 
employees the opportunity to know what the whole picture is so 
that they may bargain on that basis. I want to see better relations 
between management and employees, more of a partnership approach 
to this thing, and not just the arm’s length approach where each denies 
the other what seems’ to be reasonable informaton to bargain intelli- 
gently. 

Mr. Armsrrone. Sir, I certainly agree with you and your desire 
to see more harmony. I do not quite feel that there is need to disclose 
confidential information. I think in the final analysis the employer 
should be the only judge of what information he should disclose that 
he might consider to be damaging. 

Now, in my own company, we do not particularly care and we have 
made full information available to our employees wherever they 
wanted it, because we do not feel that it damages us in our competitive 
position to do so. But that is our judgment. Somebody in another 
situation or another company might feel differently. 

But frankly, I do not think that the financial information of a 
company should be a controlling factor in bargaining. To me it 
would be of less consequence as to whether a company was making 
money or losing money, They still must maintain the prevailing wage 
in the particular wage market. I think market conditions are far 
more important than the actual financial position of the company. 

I have tried to answer your question, sir, as I understood it. 

The Crarrman. I just want to get what your position is on the 
matter because I am trying to find areas where we can get a better 
range of understanding between management and the workers in 
working out these problems, as I say, on more of a partnership basis. 
That is the only reason I raised the point. 

Senator Tarr. Mr. Armstrong, supposing the defense of the com- 
pany, so to speak, is that they just cannot pay any more without going 
broke. Do you think then they ought to be required to support that 
position with data? / ati I : 

Mr. Armstrona. Senator Taft, if a company uses its financial posi- 
tion as the sole basis of its position on wage increases, it would neces- 
sarily follow that if it were making substantial profits the wage rate 
would be out of proportion to the rates in the labor market area. 
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Frankly, if the company is not able to pay its employees what would 
be a going wage, an accepted wage, it is probably going to go broke 
anyhow. 

Senator Tarr. Well, nevertheless, there are many cases where the 
companies in effect have appealed to the employees to reduce their 
wages or not to increase them on the ground that they will put the 
company out of business and thereby lose their own jobs. Whether 
that is logical or not I do not know; nevertheless, it has been done. 
J am only asking you whether if it is done, you think that the company 
should be required to support their position by proof of some kind. 

Mr. Armsrrone. I will have to answer in this way: I do not think 
that they should be required to. But certainly if I were in a position 
where I was making an appeal that the men had to forego a wage 
increase or to take a wage cut based on my financial position, I cer- 
tainly would feel that I had to substantiate that position. 

Senator Tarr. Now, is it not a fact that the cases where the Board 
does require this confidential information are perhaps all cases 
where that claim was part of the employer’s case ? 

Mr. Armstrone. That I could not answer; I do not know. I do not 
know whether that is true or not. 

Senator Tarr. That is my impression. Does the longer brief fur- 
nish the cases in this particular field ¢ 

Mr. ArmstronG. May I take a moment to check that? 

Yes, sir: there are some cases where that is set forth. 

Senator Tarr. Going back a moment, and I do not want to inter- 
rupt you, but in this free-speech question and your first item here, it 
seems to me that we originally intended, whatever we said, to apply the 
free-speech provision to election cases as well as unfair labor prac- 
tice cases. Do you think that there. sheuld- be any-limit on the em- 
ployer’s right to propagandize his employees? 

I do not quite see where the Board got this equal time business 
of requiring the employer to give the union equal time on company 
time and company property. T cannot quite see why the union should 
not call their members and employees to go somewhere else, or see 
that they get the proper literature and everything at the gate of the 
plant or anywhere else. I do not see how the Board invented that 
theory. 

Nevertheless, could there not be an abuse in the employer’s right 
to propagandize his employees? I can think of such a case. I have 
been thr ough a number of these plants in my State. Wesimply walked 
through the plants and shook hands with a few people there. Once 
in a while the company held a meeting which I addressed, but. it 
was usually at the lunch hour, and not on company time, and I imagine 
usually on company property. Nobody had to come who did not 
want to come. 

I remember one employer, however, who had no union in his plant 
and whose position was rather peculiar. He spoke to them over the 
loudspeaker in the plant any time of the day that he wanted to address 
them. That seemed to me a little extreme. I could not quite see that 
he ought to have the right to put on a political campaign continuously 
at any time while they were working end fill them wp with ideas that 
he was for. However, I do not think that there was much resentment 
because of the rather pec uliar relationship in that case. 
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Still I think that the thing can be carried too far by the captive- 

ould 
we not limit that in some way! If we are going to say you do not 
have to give the labor union equal rights on company time and com- 
pany property, should not the employer's approach be limited to some 
reasonable method of propaganda also / 

Mr. ArmsrronG. Senator, I am quite an advocate of free speech. 
[ think it isa great privilege. Like you, I would doubt the propriety 
of the use of the public-address system in that way. At the same 
time I regard it as a man’s personal privilege if he wanted to do that. 

I do think the provisions now in the law restricting statements so 
that there can be no threat of reprisal or promise of benefit are entirely 
appropriate, I think it would be a great mistake to remove the 
existing restrictions. 

Senator Griswoip. I would like to ask Mr. Armstrong a question. 
I am inclined to agree with you in the matter of confidential infor- 
mation. It would seem to me that you do have to depend on market 
conditions rather than the financial condition of the company. By 
the same token, I would think that you could release this information 
and still base your argument on market conditions rather than on 
your own profit situation. 

You have discussed that there. There was one thing I wanted to 
ask you particularly. Would there be a problem, if you release con- 
fidential information regarding your own operations, of that getting 
to competitors and causing some trouble ? 

Mr. Axmstronc. I think it does exist in some companies. I do not 
say this of my own knowledge, but I have heard that in the work- 
garment industry, for example, they regard their basis of payment, 
the wages and piece rates, and so on, as one of their very great trade 
secrets. The people in that industry feel that, if their competitors 
knew that, it could be used to competitive disadvantage. 

Now, that condition does not exist in my own industry. I know 
pretty generally what rates my competitors pay, and make no secret 
about my own. 

Senator Grisworp. It seems a little unfair that you would have the 

right to use information that was advantageous to you in a bargaining 
matter, and still not give them the information that is disadvantageous 
to you. I am wondering if there is any way to furnish certain infor- 
mation that might put your facts before the representatives of organ- 
ized labor, and still not present any advantage to competitors of 
information that might leak to them. 

Mr. ArmsrronG. I really could not answer that because it varies 
so much from one industry to another. 

Senator Griswotp. That is all. 

Mr. Armsrrona. Shall I proceed, Mr. Chairman ¢ 

The Cuairman. You may proceed. 

Just a minute. I think Senator Murray has to go, and perhaps 
he would like to ask you a question. Are there any questions? 

Senator Murray. I do not think I have any questions at this time. 
I am tied up in another committee hearing, and I have to leave 
immediately, but I will defer asking questions at this time. 

The Cuarrman. You may proceed, Mr. Armstrong. 

Mr. Armstrone. The next thing I want to talk about is compulsory 
unionism. 
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The Taft-Hartley law, like the Wagner Act before it, provides that 
when a majority of the employees demonstrate that they wish to be 
represented by a union, the employer is legally obligated to recognize 
that union. Furthermore, he may not legally engage in certain acts 
which are defined as unfair labor practices and which might serve to 
undermine the union. 

That means that the union’s security is protected by law. Under 
these circumstances, the compulsion of union me mbership or the com- 
pulsion of union dues payment is wholly unjustifiable. 

The right to refrain from organizational activity is expressly 
being recognized in section 7 of the Labor-Management Relations 
Act. ( ‘ompulsory unionism is the denial of the right to refrain from 
self-organization. 

In his testimony before the House Committee on Education and 
Labor on March 3, 1953, the President of the American Federation 
of Labor testified that the term “the closed shop” is an invention of 
the National Association of Manufacturers designed to discredit or- 
ganized labor and that the correct term for the closed shop is “full 
union shop.” The fact is that the term “closed shop” has been utilized 
by organized labor for 50 years. For example, the December 1905 
issue of the Bridgemen’s Magazine—the official organ of the Iron 
Workers’ Union which was then affiliated with the American Federa- 
tion of Labor—states : 

“Closed shop,” then, is the term for a shop, factory, store, or other industrial 
place where the workmen cannot obtain employment without being members in 
good standing of the labor union of their trade. This is demanded by ‘the 
unions * * *, They insist that the shop shall be closed against all employees 
who, not already belonging to the union of their trade, refuse to join it. 

It is clear then that the “closed shop” was adopted by the unions 
as the term which best describes a shop which is closed to all but 
members of the union. In the intervening 50 years, the term has 
acquired such onus that now organized labor apparently wishes to 
divert public opposition from the closed shop by giving it another 
name. If there were any question as to the coercive power of the 
closed shop, it would be resolved by this very frank quotation from 
the same issue of the Bridgemen’s Magazine: 

If the employer will not yield without coercion, and the union is unable to 
coerce him, then nonunionists as Well as unionists may obtain employment and 
the establishment is consequently known as an open shop. 

While the above quotation refers only to coercion against the em- 
ployer, it is obvious that the closed shop—or the union shop—is 
even more coercive with respect to the individual employee. 

I would like to interrupt myself if I may at this point. Several 
weeks ago I was before the House Labor Committee on this same sub- 
ject, and after the newspaper reports of the testimony I received a 
number of letters and quite a number of them were from union mem- 
bers. If I may, I would like to quote briefly from one or two of those 
letters, and it would not take but just a minute or so. 

The complete text of these letters, sir, is attached as an appendix to 
the full statement. 

The Cuarrman. They will appear in the record, the full text ? 

Mr. Armstrong. Yes. They are appended to the full statement. I 
will not read all of them, it would take too much time, 
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This is from a union member in upper New York State: 

Without going info detail, there exists in our local union similar conditions 
that existed in the New York Dock Workers Union. We receive no financial 
reports from the union as to matters pertaining to the $18,000 this local takes in 
jues each month. We either follow the union leaders’ dictation or we are black- 


balled from any job in the vicinity. 

This is from a railroad employee, it is quite clear 

I am 56 years of age, and for more than 37 years have been continuously em- 
ployed as a locomotive fireman and engineer on the (blank) division of the New 
York Central Railroad. For more than 34 of those years, I held voluntary con- 
tinuous membership in the (blank) union. I have been a voluntary union mem- 
ber all of my working life. I emphasize this point to show that I believe in the 
right kind of labor union and labor's right to organize. I definitely do not believe 
n compulsory membership in any labor organization. In this I am expressing 
the opinion of the vast majority of American railroad labor. I also believe that 
t is the opinion of all American labor, regardless of where they work. 


No American should be barred from a job because he joins a union 
or does not join a union or joins a union other than that approved by 
his employer or by a majority of his fellow employees. 

Congress has already outlawed the closed shop. 

We recommend that the union shop and every other form of com- 
pulsory unionism be likewise prohibited. 

The Cuatrman. Are you recommending then that the provision for 
the union shop in the Taft-Hartley Act be repealed ¢ 

Mr. Armsrrona. Yes, sir. 

The Cuartrman. I just want to get your position. That is an im- 
portant issue, and I am wondering if any of the members of the com- 
mittee would like to question the witness on that. Senator Neely, I 
will ask you first this time. 

Senator Nreery. I have no questions. 

The CuatrMan. Allright. You may proceed. 

Mr. Armstronc. The next subject is the State right-to-work laws 
The law now provides that any State which prohibits compulsory 
unionism shall be exempt from the union-shop proviso of the Taft- 
ITartley law. Proposals have been made that such State laws be sub- 
ject to the union- shop prov ision of the Taft-Hartley law. Bearing in 
mind the Federal-State nature of our Government and the tenth 
amendment to the Constitution of the United States, the decision of 
the people of each State should receive the utmost consideration on 
the part of Congress. 

We recommend that State laws prohibiting compulsory unionism be 
given full scope to operate despite the provisions of any Federal law. 

On March 16, 1953, the Supreme Court of the United States sus- 
tained the Virginia right-to-work law. In commenting on this de- 

velopment, an editorial writer for the New York Times observed: 


i 


That was an attempted denial (by the union) of the right to work, again im- 
pressively upheld by the highest court in a nation where it has been ignored by 
the political power in many places, even to the point of allowing union pickets 
to keep management from entering struck plants. Now perhaps the administra- 
tion members of both parties in Congress can find the courage to specify this 
fundamental right in the national statutes.’ 


Senator Gotpwater. I would just like to get this in the record. In 
addition to the right-to-work laws, there is one State in this Union 
that has just passed in the last election a law that regulates striking 





1 Arthur Krock, New York Times, March 17, 1953. 
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and prohibits secondary boyeotts. That is Arizona. I have intro- 
duced Senate bill 1181, which says: ‘ 

Nothing in this act shall be construed to nullify the power of any State or 
Territory to regulate or qualify the right of employees to strike or picket. 

I wanted to get that in there because I do not imagine that you knew 
that Arizona had such a law. I wanted to incorporate with your sug- 
gestion, the protection of the right-to-work laws of the States, the 
protection of this law that we have. 

Mr. ArmstronG. Yes, sir; I think that that is dealt with in a later 
section. 

Senator GoLtpwarter. All right. 

The CHairman. Are there any questions on this particular point ! 

You may proceed, Mr, Armstrong. 

Mr. Armstrone. Secondary boycotts is the next subject. 

Labor unions oppose the limited prohibition of the secondary boy- 
cott on the ground that the prohibition makes it difficult for them to 
extend their organizational activities. 

The secondary boycott is 1 mechanism by which a dispute in 1 plant 
is utilized to cause an interruption of work in another plant in which 
no disagreement exists between the employer and his employees. 

If national labor policy is designed to enable employees to express 
their own choice with respect to self- organization and collective bar- 
gaining. there can be no justification whatever for the sec ondary boy- 
cott. The secondary boycott is a vicious exercise of power. It stops 
production, pate employees out of work without regard to their own 
free choice, results in violation of collective-bargaming agreements, 
penalizes e liplove es by loss of wages, and involves extensive costs for 
the employer, sometimes. to the extent of destroying his business. It 
deprives the public of the products or services of the business involved. 
even though there is no dispute between the employer and his em- 
plovees. 

The present law does not permit the use of the injunction by the 
employer. Only an agency of the Government—the NLRB—is per- 
mitted to sue for an injunction and then only when the extraordinary 
abuse of a secondary boycott or some similarly unjustifiable violation 
is resorted to by the union, 

In spite of all the labor abuses that have taken place since June 1947, 
NLRB has only resorted to the discretionary injunction in 17 cases. 
Accordingly, if there is to be relief from the unwarranted abuse of the 
secondary boycott, the mandatory injunction should be retained by 
law. 

We recommend that the mandatory injunction in cases of secondary 
boycotts be retained and that it be strengthened to make it fully 
effective. 

Senator Tarr. The only trouble with that provision, which works 
only on secondary boycotts, is that it works only one way and it does 
indicate a lack of confidence in the administration of the Board. 
Ordinarily Congress grants only the power to a board to exercise its 
discretion in bringing this kind of swit, and if the board is the right 
kind of board, and the general counsel is the right kind of general 
counsel, should he not be able to bring it under the discretionary 
powers without giving special pr-ority to this particular unfair labor 
practice ? 
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While the injunction is perhaps more necessary in secondary-boy- 
cott cases because of the necessity of speed, there are a number of 
unfair labor practices on both sides which ought to be checked im- 
mediately when they begin. 

Is not this argument one which is rather directed to a criticism of 
the Board than it is the criticism of the law / 

Mr. Armstrone. Well, sir, all we have to go on is experience, and 
the experience shows that the discretionary injunction has not been 
used enough to accomplish the purpose for which it was intended, o1 
for which I believe it was intended. 

Senator Tarr. But, in this case, the amendment that goes with it, 
taking out the mandatory injunction, we create an independent general 
counsel and get an entirely new deal on the question of administration. 
It seems to me that to single out one particular unfair labor practice 
on one side was legitimately criticized as being a somewhat one-sided 
approach in this legislation which in general we tried to make abso- 
lutely judicial as between labor and management. 

Senator Purrezi. May I ask one question ? 

Did I understand, Mr. Armstrong, that you mentioned to Senator 
Goldwater that this matter of States rights you intended to take up 
later in this discussion ¢ 

Mr. ArmstroneG. Yes, sir. 

Senator Purre.y. Is that to be limited, however, your remarks, to 
just this question of the right to work, strikes, and picketing; or do 
you intend to discuss States rights generally? Looking through the 
brief here it occurred to me that you were limiting this question of 
States rights to the three issues. Is it your thought that the scope to 
operate on a State basis should be wider than just those three ? 

Mr. ArmstronG. May I read from the fuller text? I have tried 
to make this short statement as brief as possible. It is treated fur- 
ther on. 

Senator Purren.. I will wait until you reach it. 

Mr. Armsrrone. Thank you, sir. 

The next subject is communism in unions. Communism in labor 
unions must continue to be a major cause of concern; especially is this 
true in national defense and construction. 

Communists engage in union activities but for the purpose of pro- 
moting discord, class conflict, and subversion, and not for the purpose 
of representing the interests of the employees. Communists are aided 
in doing this by the special protections accorded to unions under the 
present ‘national labor policy. 

It is recommended that an independent agency of Government be 
authorized to determine whether or not specific unions are Commu- 
nist-dominated. It is further recommended that unions which have 
been found to be Communist-dominated be deprived of the protec- 
tions and immunities accorded to legitimate labor unions. It is fur- 
ther recommended that employers be relieved of the obligation to bar- 
gain with any union which has been found to be Communist-domi- 
nated. Further, the discharge of an employee who is found to be a 
Communist or who followed the Communist ideology should not be 
regarded as an unfair labor practice even though ‘such Communist 
employee be a union representative or official. 
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The Cnairman. You suggest, then, that the Communist oath stil] 
be taken by the leaders, or do you suggest this procedure as an alter- 
native? 

Mr. ArmstronG. This is an alternative, sir. I think that the Com- 
munist oath probably did a great deal of good. It pointed up or 
brought into the forefront certain conditions that were corrected. I 
think the unions themselves have made a very sincere and construc 
tive effort to eliminate communism from their own organizations, and 
by organizations I refer to the CIO and the A. F. of L. 

I do not think it has been entirely successful. I think that that is 
borne out by Mr. Reuther’s statement that I read in the paper the 
other day. I do not remember the exact instances, but it seemed that 
he was asking his executive committee, or board of directors, or some- 
thing, to give greater authority to his top organization to deal with 
the remnants of communism that apparently he felt still existed in 
the CIO. 

It appeared in the New York Times, March 24. 

The Crarrman. I saw that, yes, sir. The point of my question was 
that we are having testimony from a great many witnesses, and the 
general line seems to be that if we had this alternative procedure we 
could do away with the Communist oath. I would like to get your 
position on that. 

Mr. Armstrone. I think that that is true, sir. 

Senator Tarr. This proposal that the discharge of an employee 
who was found to be a Communist and followed the Communist 
ideology should not be regarded as an unfair labor practice, is a new 
proposal. I had not heard it before. 

Who is going to find him to be a Communist? That is a question 
that always arises. 

Mr. ArmsrroneG. So far as I would know, it should be someone other 
than either the employer or the union. I do not think that either 
of them should assume the responsibility of making a flat statement 
about a man’s belief. Neither one has the resources to make indi- 
vidual investigations, and neither one should act on opinion. 

That is a serious charge to level against anyone, and certainly it 
should not be done lightly, and not without substantial and irrefutable 
evidence of the fact. 

Senator Tarr. Now, assuming that the union shop continues, you 
are familiar with the amendment which provides that besides being 
able to discharge a man from the union and get him discharged from 
his job under union-shop agreements if he fails to pay dues. There 
is a proposal that if the union discharges him from the union on the 
ground that he is a Communist, they may, under a union-shop agree- 
ment, insist on his being discharge from his job. 

Have you any comment to make on that proposal ? 

Mr. Armsrrone. Well, I think I have answered, in part, that ques- 
tion, when I stated that I doubted that either the union or an em- 
ployer would have the resources that were such to make an irrefutable 
determination. I think that the determination should be irrefutable. 
If it is, I do not think that any employer or any union would want 
to continue the services of an individua! known and proved to be a 
Communist. 
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Certainly there would be no disagreement. I should think there 
vould be no disagreement whatever about his discharge and I do not 
‘ink that it should be an unfair labor practice. 

Senator Tarr. But the objection you state to the amendment I 
ave referred to is an equal objection to your own amendment. 

I recognize it is an objection both ways. Nevertheless, there is : 


cood deal of complaint from unions that they discharge people and 


ry to get rid of Communists, even though they have a union-shop 
icreement, and the employer often will not discharge the man and 
will not take the responsibility for discharging him. 

So they have said that the effect of the Taft-H: urtley law union-shop 
provision is to protect Communists in their jobs. I think the criti- 
ism is correct, and the difficulty here is one of working out the pro- 
edure by which you give alleged Communists reasonable protection. 

Mr. Armstrone. I quite agree with you. It isa very diffeult prob- 
em. If you say that a man ‘could be disch: urged because he is a Com- 
munist, and the only proof of the fact he is a Communist is that the 
inion representative comes in and says that he is, and ought to be 
fired, without any supporting data whatever, such a situation could 
lead to serious abuse. In some instances it would be very unfair to an 
ndividual. 

Now, the individual is entitled to be protected, and I do not know 
that such a statute as that would afford proper protection. 

Senator Tarr. But you are proposing that where you have a man 
who is an active labor leader, and an officer of the union, operating 
freely, you may discharge him. The Board says: “You have dis- 

charged him because he is a labor leader.” You say: “No, he is a 
Communist.” That would excuse you from the allegation of an un- 
fair labor practice. 

How are you going to prove he is a Communist? Are you sug- 
gesting that some board or court determine that that man is a 
Communist ? 

Mr. Armstrrona. It would be my view, sir, that the determination 
of whether a man was charged and held guilty of being a Communist 
would exceed the area in which either a union representative or an 
employer could possibly be able to make and substantiate, from their 
own knowledge, such a statement. It would have to come from 
outside. 

Senator Tarr. We have a very hard problem in this other propos: al 

of finding some board that will determine whether a union is a Com- 
munist-dominated union. That is difficult enough. 

It seems to me almost more difficult to give somebody the right to 
determine whether a man is a Communist or not, particularly if he 
denies it and says it just is not so. I do not quite know what tribunal 
is going to be that is going to determine for you whether he is a Com- 
munist or not. 

Mr. Armstrone. Frankly, I do not either, Senator, and I think it 
is a very difficult problem. We all recognize the danger of it and I 
think we all want to deal with it effectively, but I am afraid that 
I would have to rely on the judgment of Congress as to the means. 

Senator Tarr. That is all. 
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The Cuamman. Are there any further questions on that? 

Senator Nege.y. Let me inquire about a statement that appears on 
page 6 of Mr. Armstrong’s testimony, which is as follows: “Com- 
munism in labor unions must continue to be a major cause of concern.” 

[ fully concur in that statement. In the next line you say, “Espe- 
cially is this true in national defense and construction.’ 

Does that mean that you believe the construction industry is 
particularly infested with Communists ? 

Mr. Armstrone. No, sir. I mean construction for national defense. 
I am using national defense and national construction, that is, such 
projects as the atomic-energy plants and soon, That is what is meant 
vy construction in that connection. 

Senator Neevy. Is it not a fact, Mr. Armstrong, that the construe- 
tion industry generally throughout the United States, which is affili 
ated with the A. F. of L., is unusually free of communistic influences 

Mr. ArmstrronG. Oh, yes, 1 quite agree. But I was not using con- 
struction with reference to the construction industry, but as national- 
defense construction. I am sorry that it was not entirely clear. 

Senator Gotpwarer. Getting back to your suggestion that the dis- 
missal of all employees suspected of being Communists should not 
constitute an unfair practice, I am infor med, just to get this in the 
record, that in the case recently of Stuart Warner where they dis- 
missed 10 employees but retained, I think, 24, the 10 dismissed were 
dismissed for suspicion of communism backed up by individual checks 
they made, I believe, through a private agency, and possibly even 
records of the FBI. 

The General Counsel held that that was not an unfair practice. We 
evidently have the power under this law to dimiss an employee who 
is suspected of being a Communist, as long as there is some grounds 
to back it up. I do not think you could just fire a man because you 
thought he looked like a Communist, but you could back it up, I 
suspect, by this action of the General Counsel of the Board. You 
would have that right. 

Mr. ArMstrone. Thank you, sir; I was not familiar with the case. 

The CHamrMan. Just let me ask you one question. We have in the 
State of New Jersey, the case of the U nited Electrical Workers where 
there was a cleaning of house by the union itself, and they threw out 
suspected Communists, and there is competition between the two 
groups. I notice Mr. Carey, president of the International United 
Electrical Workers, CIO, in New Jersey, did an outstanding job there. 

Now, my question to you: Do you want to have anything worked 
out legislatively here to make sure that you would not still disc ourage 
the initiative of the unions themselves to clean out Communists? I 
think a constructive job has been done by both Mr. Carey and Walter 
Reuther in the CIO, and they have tried to see what they could do to 
perfect the processes there. 

I do not think that we should do anything to suggest that they do 
not have any responsibility there. We must make sure that we are 
not. discouraging their taking the proper responsibility. 

Mr. Armsrrone. I think the proposal here would be of assistance 
to the unions, and the very worthwhile effort they are making, and I 
would say with a great deal of success. 
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Senator GoLtpwarer. That is most commendable, and we should do 
ll we can to back it up; back up what they are doing in their own 
unions. 

Mr. Armstrona. I certainly agree. 

Senator GoLpwarer. That is what I wanted to get at. 

Mr. ArmsrronG. The next subject is strikes. Since a strike serves 
to stop the production of goods or services and, if engaged in on a wide 
scale, may completely paraly ze a community or the entire country, all 
strikes and lockouts should be subject to statutory regulations which 
protect the rights of individuals ond the public. 

The right to strike should be limited so that it may be engaged in 
only as a last resort when employees and their employer are unable, 
after good faith collective bargaining, to reach agreement concerning 
wages, hours, or working conditions. 

We recommend that the mandatory injunction be extended so that 
it may be applied in all cases of unwarranted strikes, including juris- 
dictional strikes; strikes for recognition of an uncertified, union; sym- 
pathy strikes; strikes to force employer or employee to violate the 
law; and strikes to enforce featherbedding or other work-restrictive 
demands. 

The CuatrMANn. You are attempting to define what you call un- 
warranted strikes ¢ 

Mr. Armstrone. Yes,sir. 

The CuarrMan. That would be your definition of it / 

Mr. Armstrrone. Yes, sir. 

The CuHarmman. You want to have unwarranted strikes declared 
illegal, is that your idea 

Mr. Armsrrone. Our badly is that they be made subject 
to the same mandatory injunction provision that now extends to 
secondary boycotts. 

Senator Tarr. If you extend this mandatory injunction provision to 
everything, then it becomes completely me saningless; because the only 
purpose of it was to give it prior ity over other charges. 

The mandatory injunction is not really a mandatory injunction, it 
is only a requirement that they give priority to an application on a 
particular subject, and if they think it already is an unfair labor 
practice. 

Now, if you extend it to every possible injunction against labor 
unions, you have to extend it to every possible injunction against em- 
ployers. Then the whole mandatory provision means nothing at all 
because they cannot do it. They cannot reach all of these cases by an 
application for a temporary injunction. 

Mr. Armstrone. Senator Taft, I do not think that the type of 
strike enumerated here constitutes any very large percentage of all 
strikes. Most of the strikes that have come to my attention have been 
economic strikes. 

Senator Tarr. I understand these are only strikes that are unfair 
labor practices to begin with, and the only question raised is whether 
they should be subject to discretionary injunction as they are now, or 
whether they are subject to mandatory injunction. 

Mr. Armsrrone. I do not think that they are subject to the dis- 
cretionary injunction in all instances. 
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Senator Tarr. Perhaps not all of them, but I think in general they 
would constitute unfair labor practices, as I see it, under the law. 

Mr. Armstrone. Sir, I do not believe that that is true in the case 
of sympathy strikes. 

Senator Tarr. I would not have any great objection to having this 
so-called discretion: iry injunction, but I say that the whole purpose 
of the mandatory injunction was not to reheve the Board of the dis- 
cretion, whether they brought up a case or not. It was to say they 
must give priority to these particular cases. 

Mr. Armstronc. The next provision is emergency strikes. The 
present law also deals with strikes which may imperil the national 
health and safety. 

Proposals have been made for fairly extensive revision in this 
procedure : 

1. It has been proposed that the 80-day injunction be eliminated. 
This would leave the country helpless if the parties did not see fit to 
comply with a Presidential request that they maintain the status quo. 
The 80-day injunction should be preserved. 

Another proposal is that the Board of Review appointed to 
bk mine the facts in such a case be given the power to make recom- 
mendations as to a solution. The power to recommend is akin to 
compulsory arbitration. Not only does it discourage collective bar- 
gaining, but experience shows that it does not work. The steel indus- 
try str ike of last year, which resulted in unconstitutional governmental 
seizure of the steel mills and 19 million tons of lost steel, shows what 
happens when a governmental board resorts to “recommendations” 
in a labor dispute. No Government Board should have the power to 
recommend or order conditions of employment in any private business. 

The record of national emergency disputes and their settlement has 
been rather good. Rather than modify a provision which has worked 
well, it is recommended that the national emergency provision be 
retained. 

Industrial strikes: Another intolerable exercise of the right to 
strike is the industrywide strike which paralyzes a complete industry 
or a major part thereof and deprives the public of access to the goods 
or services of that industry. An industrywide strike is an exercise of 
a monopolistic power—the most powerful and dangerous kind of 
monopoly. This monopoly is not subject to any restriction or regula- 
tion by the Federal Government. It has greater control over the 
economic life of the Nation than has ever been allowed any other form 
of organization or any other group of men. 

Industrywide bargaining is based, in many cases, on an NLRB 
certification. In effect, therefore, a Government agency endows the 
international union with extraordinary power when it permits the 
organization of a labor monopoly and requires employers to deal with 
that monopoly under penalty of law. 

As a first step, we recommend that the National Labor Relations 
Board be prohibited from certifying a common bargaining agent for 
employees of more than one competing employer, subject to such 
exceptions as Congress may specifically provide. 

Where collective bargaining exists, it operates most effectively when 
carried on at the company and plant level. 

Where multiemployer bargaining is conducted on a voluntary basis, 
neither management nor labor should be permitted to resort to eco- 
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omic force on a multiemployer basis in the event of disagreement 
over the terms and conditions of a collective-bargaining agreement 
or its interpretation. 

But as a minimum, industrywide strikes and lockouts should be 
prohibited. 

Senator Ivms. May I ask a question there ? 

Senator Tarr. Are there any questions on this whole business ? 

Senator Ives. Will you go ahead, please ? 

Senator Tarr. You say industrywide bargaining is based on NLRB 
certification. They may perhaps certify the same bargaining agent 
to a number of different unions, as is usual in the steel industry, but 
t is because of the request of the local union that that is done— 
perhaps required by their constitution. The NLRB does not certify 

. large number of unions as an appropriate bargaining unit, does it? 

Mr. Armsrronc. The case to which I refer is where the national 
inion, rather than the local, is a certified bargaining agent, and where 
i number of companies in the same line of business, when their con- 
tracts are drawn between the national union rather than the local. 
Then the contract terms are presented to all employers at the same 
time, absolutely uniform, because it comes from the national union. 

The local unions in those cases have no opportunity whatever to 
deal with their own employer. 

Senator Tarr. What vou really advocate, I take it, is the amend- 
ment which failed in the Senate in 1947, which would have done two 
things: One, it would have required that the employees of any com- 
pany must have a separate bargaining agent from the international 
or any other common bargaining agent; and, two, that nothing in the 
international constitution should prevent a local union from settling 
a case if they so wished, without the approval of the international. 

Mr. ArmsvrronG. That is correct. 

Senator Tarr. That is really what you are advocating here, is it 
not ¢ 

Mr. Armstrrone. That is right. 

Senator Tarr. I rather question whether the law itself is involved. 
| do not want to give the impression that the NLRB certifies nation- 
wide bargaining, and I do not think that they do in any cases that I 
know of. They just do not refuse if the local union asks for the 
national as a bargaining agent, which they may be required to do by 
the constitution. They do not refuse to certify the international 
as a common bargaining agent. 

Mr. Armsrrone. ‘That is true. 

Senator Ives. Mr. Armstrong, I would like to ask 1 or 2 questions. 
Senator Taft asked the first question I had in mind, but I follow that 
up by asking this: Is it vour idea here that the workers themselves 
should not have the right to select their own representatives for 
collective-bargaining purposes ¢ 

Mr. ArmstronG. Quite the contrary, I think the workers them- 
selves should select their bargaining agent. 

Senator Ives. That being the situation, then, let us take the coal 
industry. How are you going to stop them from all picking John L. 
Lewis to represent them ¢ 

Mr. Armstrona. I do not know whether you could or not, sir. 

Senator Ives. I am serious about this thing, because I do not think 


that you can do it the way you suggest. 
31346 —53—pt. 1 17 
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Mr. Armstronc. What I would like to see—let me go back to my 
own experience because I think most of us are better qualified to talk 
about what happens to them personally. My contract is with the In- 
ternational Association of Machiniste, with the local. In my own 
company, my own employees constitute the bargaining committee, and 
they determine what their demands will be, and they determine 
whether or not they will accept a contract after the terms of it have 
been agreed upon by a meeting of all of the employees. 

Once they have accepted the contract, their national union accepts 
the contract that they have entered into. That type of bargaining 
is what I would like to see prevail; where the employees concerned 
with a particular plant are the ones who finally determine what they 
will or will not accept. 

Senator Ives. I cannot disagree with you on that as an ideal. 
That is an ideal we are trying to live up to here. We want democracy 
in labor organizations, and that is something which is so lacking in 
large areas of organized labor, even today, but I cannot say that what 
you are proposing here is going to produce it. 

I wish there were a remedy that we could provide by law, by which 
it could be accomplished, but until we can get the rank and file of 
workers themselves, who today perforce, are members of labor organi- 
zations, until and unless we can get the vast majority of those workers 
to take an interest in their labor organizations and to recognize their 
responsibilities as members of those organizations, to attend meet- 
ings—we know how those meetings are handled lots of times. We 
have all heard how that is done. But that can be offset by a deter- 
mined group if the majority are determined to fight it out—unless 
we can achieve that, I do not see how we can cure very much by legis- 
lation. 

Mr. Armstrone. Well, of course, attendance of union meetings is 
quite beyond the control of legislation. 

Senator Ives. That is where the breakdown occurs. 

Mr. Armstronc. A labor union is a voluntary association, and 
people with a community interest. I am very much in favor of labor 
unions myself. 

Senator Ives. I assumed you were. 

Mr. Armsrrone. However, I want to qualify it to say that I am in 
favor of democratic labor unions, where the employees themselves 
take a part. 

Senator Ives. We all seek that. That is one of the chief objectives 
of labor-relations activities, to bring about democracy in labor organi- 
zations. However, I do not see how the provisions you have here are 
going to produce it. 

All right, now go ahead. I do not want to carry on any further. 

Mr. ArmsrronG. The next subject is redefinition of supervisor. 

In order to eliminate the uncertainty that had surrounded the status 
of supervisors under the Wagner Act and in order to make it clear 
that supervisors are integral members of management, the present law 
provides a clear-cut definition of supervisor and excludes supervisors 
from the definition of the term “employee.” Consequently, the obli- 
gation to bargain collectively does not extend to bargaining with rep- 
resentatives of supervisors. 

The institution of collective bargaining depends upon the existence 
of employers and their representatives on the one hand and employees 
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| their representatives on the other hand. Collective bargaining 

not be conducted effectively unless both parties can be reasonably 

ertain which individuals are acting in behalf of the employer and 
vhich are employees represented by ‘the collective- bargaining unit. 

| No man can sit on both sides of the collective-barg raining table. If 

supervisor is to act in behalf of the employer in handling grievances, 

- cannot at the same time be bargaining collectively with his em- 
ployer as to his own status. 

lhe present definition of supervisor is generally understood and 

s been in effect for nearly 6 years. To modify that definition now 
ould create great confusion as to the status of supervisory personnel. 

The present definition has contributed to better labor-management 
relations. 

[t is recommended that there be no change in the definition of fore- 
men. 

Senator Ives. May I ask a question there? Is it your feeling then, 
that if supervisory employees were to be permitted to bargain collec 
tively under the law, there has to be another layer of management 
between them and the top management in order to supervise them ¢ 
ls that your argument 4 

Mr. Armsrrone. Yes, sir. 

Senator Ives. Your feeling is that management has to have repre- 
sentation at this level; is that right? That is, management per se. 

Mr. Armsrronc. That is my feeling. 

Senator Ives. Do you think if the supervisory employees were per- 
mitted under the law to bargain collectively that companies generally 

‘ould adopt a policy of that nature by having a layer of management 
supe r imposed over the so-called supervisory employ ees thus permitted 
to bargain 4 

Mr. Armsrrone. I think the result would be something like that. 

Senator Ives. Do you think that is what would have to be done? 

Mr. Armsrrona. Yes, sir. 

Senator Ives. That is a very important point, it seems to me, because 
that has been the real reason why some of us have not been very keen 

about having supervisory employees permitted to bargain under the 
law. 

Senator Griswoitp. Who would represent this new layer with their 
bargaining ? 

Senator Ives. You keep building a layer on a layer here, you see. 

Mr. Armsrrona. The next subject is a definition of agent. It has 
been proposed that the present definition of agent, section 301 (e) 
which is substantially the common-law definition, be changed to pro- 
vide that no person can be legally considered an agent of the union 
unless his action has been officially authorized or subsequently ratified 
by the union in accordance with its bylaws. 

If the definition of agent is modified in the manner proposed, such 
action would be construed as an invitation to evade all of the obliga- 
tions imposed upon unions by the Labor-Management Relations Act. 

It will be noted that the present definition of agent applies with 
equal force to employers as well as unions. 

It is recommended that the present definition of agent be retained. 

The Cuarrman. Are there any questions at this point ? 

If not, you may continue, Mr. Armstrong. 
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Mr. Armsrrona. The next subject is voting by permanently replaced 
strikers. 

Under the present law, an economic striker (where no unfair labor 
practice has been alleged) who has been permanently replaced is not 
eligible to vote in a representation election. 

This is a just provision, since it is the actual employee who ought to 
have a voice in determining questions of representation. Since the 
former employee has been permanently replaced, it is difficult to see 
what interest he can have in the election. Granting such former em- 
ployees the privilege of voting might in some circumstances defeat the 
preference of the majority who will continue as employees. 

The charge has been made that this provision can be used to destroy 
unions. We know of no evidence in sup port of this charge. 

It is recommended that voting rights in representation elections be 
uot extended to economic strikers who have been permanently re- 
placed, 

Senator Ives. May I raise a question there? Is it not true that there 
is no evidence in support of the charge to which you refer, because 
no conditions have arisen whereby such evidence could be obtained ? 

While the !aw has been in operation, there has been a shortage of 
employees so that there has not been a real opportunity for a test such 
as you are referring to. 

Mr. Armsrrona. Sir, there was a time in the readjustment period in 
the late forties, when there was considerable unemployment, and there 
was a surplus of labor. 

Senator Ives. Did you have any strikes where that was involved / 
That is, economic strikes of the type you are talking about ? 

Mr. Armstrong. I could not answer that question; I really do not 
know. 

Senator Ives. I do not recall any. 

Senator Griswoip. You speak of these permanently replaced strik- 
ers. Do they themselves admit that they are permanently replaced or 
who says they are permanently repl: aced ? 

Mr. Armstronc. It is the employer, sir, because the job has been 
filled by someone else, and there is no obligation to reinstate an eco- 
nomic striker after the job has been filled by someone else who is to be 
kept permanently. 

Senator Griswoip. There must be some continuing argument. 
though, as to whether or not it is permanent, or they would not be 
interested in voting, would they? 1 am just seeking for information. 

Mr. Armsrronc. I do not think that there is any argument, I do 
not think that there can be any argument when the job is filled by 
someone else and there is no longer a vacancy and then the man who is 
an economic striker has been per rmanently replaced. 

Senator Griswotp. Well, 1 have heard of many people that were 
replaced, and then a year or so later I notice they get all of their back 
pay for that year or so, and they find they are ‘back in the same job 
they left a year or so ago. 

Mr. Armstronc. Yes, but that arises in the case of unfair labor 
practice, and the question of back pay is not involved at all in an 
economic strike. 

Senator Griswoip. All right. 

The Cuarrman. Are there any further questions on this point? 

You may continue, Mr. Armstrong. 
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Mr. Armstrong. The next subject is damage suits against unions. 

Provisions of sections 301 and 303 provide that under: certain cire a 
stances unions and employers may be sued for damages in Federa 
courts for violation of collective-bargaining agreements, and nat 
unions may be sued for unjustified secondary boycotts. It is con- 

nded that these provisions may be used to harass unions. 

‘U nions are given unusual privileges and immunities under existing 

iws. Asa minimum, unions should be bound by the same provisions 

iat apply to all other entities with respect to their agreements and 
with respect to unlawful conduct. 

ie right of one who is damaged to sue the wrongdoer is primary 

id basic justice. It also is assurance of more responsible conduct on 
the part of the parties involved. 

It is recommended that the provisions of sections 301 and 303 for 
suits against parties who violate collective bargaining agreements and 
suits for violation of the secondary boycott provision should be 
retained, 

The Cuairman. Are there any questions at this point? If not, you 
may continue, Mr. Armstrong. 

Mr. ArmsrronG. The next subject is featherbedding. 

Section 8 (b) (6) of Labor-Management Relations Act provides that 
t is an unfair labor practice for a labor organization to cause or 

ttempt to cause an employer to pay or deliver money “in the nature 
of an exaction, for services which are not performed, or which are 
not to be performed.” ‘This very limited attempt to control feather- 
bedding has drawn the fire of unions who want to be free to exert 
their entire economic pressure to limit production, to require the 
hiring of unnecessary employees and to have unnecessary work done. 

On March 10. 1953, the Supreme Court of the United States held 
that the demand of the International Typographical Union that its 
members be utilized in the production of bogus type—type which was 
to be set up and then thrown away without being used—did not come 
under the prohibition of this provision. At the same time in a differ- 
ent case the Court also held that the union can exert its full economic 
pressure to force the hiring of an orchestra the employer did not need 
before the union would permit name bands to be employed. 

The mere fact that the employer in the latter case had to get the 
union’s permission in order to employ a name band is in itself a sad 
commentary on the control which unions have acquired over manage- 
ment functions in some fields of endeavor. Despite the fact that the 
employer protested that he did not need a standby band, the union 
attempted to force him to hire one. The Supreme Court held that 
since the standby band was prepared to play music, the union’s de 
mand in this case was not “an exaction for services which are not 
performed or which are not to be performed.” 

This decision emphasizes the limited nature of the present protec- 
tion afforded the public against featherbedding, regardless of the 
original intent of Congress in inserting that provision in the law. 

It is recommended that the present featherbedding provision be 
strengthened by providing that it is an unfair labor practice to cause 
or attempt to cause an employer to pay for the hiring of employees 
who in his judgment are not required or for the performance of 
services which in his judgment need not be performed. 
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Senator Tart. Mr. Armstrong, this matter, of course, was u 
particularly in the conference committee on the Taft-Hartley law in 
1947. The difficulty we had was in determining who was going to 
determine whether this demand was a reasonable demand or not. 
We hesitated to give the Board power to go into every industry and 
decide how many men were needed and how many men were not 
needed. I see you put it entirely in the employer’s judgment. That 
raises the question of the full-crew law. The union said, “To run a 
train safely we require five men.” The employer said, “I want only 
four.” : 

Are you going to be absolutely bound by the employer’s decision on 
the question? You have the case of mine inspectors where the union 
says, “To be safe in this mine we insist on two inspectors.” The em- 
ployer said, “One is enough.” 

Do you propose that the union cannot demand two men under those 
cases, When the subject of making the demand or insisting upon it 
as a condition of the contract becomes an unfair labor practice? Do 
you think we should go that far? 

Mr. Armstrone. I think the employer is about the only one who 
can judge as to the work to be performed and the people required to 
do that work. Certainly I don’t think that it was the intent of 
Congress in putting in the original featherbedding provision that 
things like this type case would become contractual obligations. 

Senator Tarr. Well, you might possibly get some language to ex- 
tend the featherbedding provision to cases where the services though 
offered were not used as in the case of Bogus Type case. That was cer- 
tainly an open question under the original act, although the Court was 
probably right in its construction. We purposely made it very nar- 
row. We knew it was very narrow. In fact it was so narrow that in 
1949 I proposed to repeal the whole thing. It seemed to me we either 
better repeal it or else try to work out some way to make it much 
stronger. When you come to try to find a way to make it much 
stronger, you run into practical difficulties. 

In effect, what you say is that the union cannot say to the employer, 
“We want two mine inspectors,” because if they do they are subject- 
ing themselves to an unfair labor practice judgment. 

That seems to be rather a radical position for us to take. If you do 
not do that, then you have to say somebody will determine, the Board 
presumably, whether it is a reasonable demand or not. Then you put 
the Board into the actual operation of a thousand industries about 
which they know very little and are hardly competent to decide. 

Mr. Armsrrona. I can see in cases: where safety is involved, that 
there is considerable room for someone else aside from the employer 
to have a voice in that. But in these instances, there is no hazard here, 
no hazard question at all. 

Senator Tarr. I mean the man might say, “We can’t play decent 
music with 3 men, we have to have 5 in this theater. And we insist 
in order to show our proper professional capacity we must have 5 
men.” ‘ 

Do you rule that out as an unfair labor practice if they demand 
5 instead of 3 in the movie orchestras? I want to call your attention 
to the difficulties that we are up against as a method of trying to work 
up practical solutions to problems even if we agree on the principle. 

Mr. Armstronc. I am certainly aware of the difficulties, sir. I think 
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that to enact reasonable and impartial, workable legislation in the 
tield of industrial relations is going to be a very complex job. 

The Cuarrman. You are expressing sympathy for the full commit- 
tee, are you? 

Mr. Armstrong. I certainly am. 

The Cuarrman. We appreciate these expressions. Continue. 

Mr. Armstronea. Federal intervention in State law enforcement: 
While the Constitution provides that the Congress may regulate inter- 
state commerce, congressional authority in this field has been con- 
strued to extend so far that the power of the States to regulate in 
the field of labor-management relations—or even to maintain peace, 
has been seriously affected. A Michigan law requiring a strike ballot 
before a legal strike can be called has been declared invalid by the 
Supreme Court despite the fact that no Federal law prohibits strike 
votes nor does any Federal law expressly deprive the States of au- 
thority to require such stike votes (UAW v. O’Brien, 339 U. S. 454 
(1950) ). 

State law regulating strikes and lockouts in public utilities where 
the very lives and safety of the citizens are involved have also been 
declared to be invalid (Plankinton Packing Co., v. Wisc. ERB, 338 
U.S. 953 (1950) ). 

The existence of Federal legislation should not be construed as pre- 
emption of the entire field of regulation in labor-management rela- 
tions. 

LMRA now specifically provides, in section 14 (b), that the pro- 
vision for union shop shall not prevail in any State in which compul- 
sory union membership is prohibited by State law. 

This provision apparently weighed heavily with the United States 
Supreme Court in the decision rendered on March 16, 1953, in the 
case of Local 10 (AFL Plumbers vy. Graham) in which the Court 
upheld the right of the Virginia State courts to enjoin picketing for 
purposes of compelling union membership. The State courts held 
that such picketing was a violation of the Virginia right-to-work 
statute. 

It is recommended that the States have restored to them a far 
creater degree of participation in the regulation of labor-management 
relations. One step in this direction is a very simple amendment 
providing that nothing in the Labor-Management Relations Act shall 
be construed to nullify the power of any State to regulate strikes and 
picketing within its borders. 

The CuarMan. Senator Ives. 

Senator Ives. As you pointed out, Mr. Armstrong, and very well 
pointed out, it is very difficult to draft language to meet the situation 
which is causing so much difficulty where the State’s relationship with 
the Federal law is concerned. I don’t know of any State where this 
is more serious than the State of New York, because we have so much 
in the way of labor-management relations in the State that used to be 
within the jurisdiction of our State Labor Relations Board, but which 
under the Taft-Hartley Act have now been turned over to the Federal 
Government, so that there is a very little left now for our State board 
to do. 

Many labor-relations problems could easily be handled by the State 
board, for example jurisdiction over building service workers should 
be returned to the State board. A proposed amendment has been 
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prepared by my own State board. I would like to read it to you and 
ask you what you think about it as a practical approach to solving 
this particular problem that somehow we have to solve. 


The Board in its discretion— 
this is the National Labor Relations Board— 


may decline to assert jurisdiction over any labor dispute where in the opinion 
of the Board the effect on commerce is not sufficiently substantial to warrant 
the exercise of its jurisdiction. 

That is a perfectly reasonable provision, is it not ? 

Mr. Armsrrone. I think it isa very sound principle. 

Senator Ives. The next one is this: 

Nothing contained in this Act shall be deemed to prevent or bar any agency or 
the courts of any State or Territory from assuming and asserting jurisdiction 
over labor disputes over which the Board declines, pursuant to paragraph 1 of 
this subsection 
which I just read— 
to assert jurisdiction. 

That _ another obvious conclusion, isn’t it? 

Mr. Armsrrone. Yes, sir. 

Senator Ives. It follows naturally from the first one I read. Then 
this is the third and last: 

The Board in its discretion may, by agreement with any agency or any State 
or Territory, cede to such agency jurisdiction over labor disputes involving A, 
unfair labor practices, or B, controversies concerning representation in any 
industry or portion thereof even though such labor disputes may substantially 
affect commerce. 

That is broader than the other two, but it is a practical approach. 

Mr. Armsrrone. I thoroughly agree in principle. The only criti- 
cism, if 1 may make one, is that it goes, first, to NLRB, and then 
NLRB must decline, before it gets back to the State board. It would 
seem to me that in a direct approach that the case go to a State 
board first, and then if the State board found that it did not have 
jurisdiction, that then the case would go to the National Board. 

Senator Ives. That might have the ‘effect, might it not, of bypassing 
the National Board ina creat many ways. We tried to set up a stand- 
ard under the Taft- Hartley Act on a national scale. The reason for 
this approach is that the national standards would prevail, if and 
when, and probably most of the time, the National Labor Relations 
Board desired to have it prevail. 

I think you have to recognize that in this matter. Furthermore, 
from the historic standpoint, if you go back over the matter, and I 
presume you are acquainted with it, you will have noted that in the 
relationship between the States and the National Government, those 
cases where jurisdiction was first taken by the States, because of un- 
certainty as to the appropriateness of it, were generally left to the 
States regardless of the matter of commerce. Those cases where the 
Federal Government interceded in the first instance for similar rea- 
sons, were left to the Federal Government. They had a working ar- 
rangement between the States and the Federal Government. That 
is principally what is sought now, to have a return to that kind of 
arrangement between the States and the Federal Government. 

Mr. Armsrrone. I think from what you say that the converse is 
also true, that if the direct approach would tend to bypass the NLRB, 
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hat the approach that you recommend, that it go to the NLRB, might 
ilso tend to bypass the State jurisdiction. 

Senator Ives. Well, it does now, except in those instances where the 
iw itself provides certain things. There is no question about that. 

Mr. Armsrrone. I think the objective that you have in mind, sir, 
ind the one I would like to see attained, is exactly the same. 

Senator Ives. I think it probably is. 

Mr. ArmsrronG. That is to leave as much authority as can be left 

the State jurisdiction. Of course, in the event of multiplant com- 
panies, with a master contract, obviously no State agency could as- 
sume jurisdiction because you would have the same contract effective 
n several different States. 

Senator Ives. Well, I know, but you have instances, and again I 
return to the building-service industry, which is a very large industry 
in New York City, for example. There is no sense in having that 
ndustry under the National Labor Relations Board if an arrangement 
an be made to place it under the State board. 

Mr. Armstrong. I quite agree with you. 

Senator Ives. That is all we are after, to try to get this thing so it 
s workable. 

Senator Tarr. I think it is a litthe more complicated, Mr. Arm- 
strong, in your proposal. You have a number of questions. One, 
what law should prevail in particular cases? It is possible we might 
move certain things out of the whole interstate jurisdiction, and just 
give them back to the States, notably the public-utility operation 
within a city. Why is the Federal Government any more able to settle 
a streetcar strike than the State government or the city government, 
na particular city? Possibly there are features of building trades. 
In the local construction of houses, it is always hard for me to see 
why it is interstate commerce at all, unless in some way you have : 
secondary boycott on interstate shipments. You might move that out. 
Then you have the case where the Federal law clearly prevails as in 
your case of multiplant industry. 

Yet, the police powers, providing the police to prevent unlawful 
picketing or undue violence, it seems to me, better be given back to 
the States. We have no Federal police force. And certainly we don’t 
want these Supreme Court opinions to go to the extent that a State 
can’t go out and regulate violence. I think you have a much more 
complicated problem than just an amendment saying that nothing in 
the Labor Relations Act shall be construed to nullify the power of the 
State. I think we will have to spell it out much more elaborately 
than that before we get through. 

Mr. Armstrone. Shall I proceed ? 

Senator Tarr. Yes. 

Mr. Armsrrone. Procedural amendments: Because of the limita- 
tion of time, I will simply refer to our recommendation under pro- 
cedural amendments, trusting that members of the committee will give 
me the opportunity to describe more fully those phases in which they 
may be interested. 

A. Separation of functions: We recommend that the separation of 
the functions of the General Counsel and the Board be maintained and 
clarified in order to separate the judicial and prosecuting functions 
more effectively. 
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B. Board personnel: It is recommended that rather than require 
bipartisan composition of the Board, adequate criteria be utilized in 
the selection of membership of the Board in order to achieve a board 
consisting of completely impartial, unbiased men of judicial tem- 
perament. 

C. Recommendations by hearing officers: It is recommended that 
the present bar against recommendation by hearing officers be retained. 

Senator Tarr. Do you feel very strongly about that? Particularly 
I think the suggestion was made that there be no prohibition, but 
simply a requirement that the recommendations be furnished to each 
party as soon as they are made to the Board so the parties would 
know what was going on. 

Mr. Armstrrone. Senator Taft, personally I may feel a little too 
strongly about the matter of recommendations. If you will recall, 
I was an industry member at the Wage Board at the time of the 
Steel case, and my experience with the recommendations in that 
perhaps made me a little bit emotional on the subject. I do feel quite 
strongly about recommendations. 

Senator Tarr. The only thing is that the hearing officers, the people 
that hear the witnesses, conduct all the hearings, and they say they 
can’t make any recommendations. It would seem to me rather an 
illogical provision. Possibly I thought it grew out, when we were 
there, of the very strong feeling that the hearing officers were ex- 
tremely prejudiced. Now we are trying to get back to as judicial a 
board as we can get, and as judicial a general counsel. It would seem 
to me somewhat illogical to say that the man who heard the whole 
case and saw the witnesses and listened to them wouldn't be able to 
make recommendations. 

Mr. Armstrong. Sir, of course, we have to base our conclusion on 
experience. The experience we have had is that of the hearing officers 
in the past, and I would say that I think it continues to the present 
time because there has been no change in the personnel of the NLRB. 

Senator Tarr. I know, but this is the administration of the new 
look, you know, and we may get there before we get through. 

Mr. Armstrone. I sincerely hope so, sir. Shall I continue? 

The CratrMan. Yes, sir. 

Mr. ArmstronG. Filing requirements: It is recommended that this 
matter of filing necessary information be considered on the basis of 
the need for cont inuing protection to the members of the labor unions. 

E. Decertification and deauthorization: It is recommended that the 
decertification provisions of the law be retained and that the deauthor- 
ization provisions be not disturbed if the compulsory union-shop pro- 
vision is permitted to remain. 

F. Nonelection certification: It is recommended that certification 
of a collective bargaining agent be based solely upon the results of 
a secret-ballot election. 

National labor policy, of which the Taft-Hartley law is an impor- 
tant part, has placed labor unions in a highly preferred position. 
F - example: 

Employers are legally obligated to bargain with labor unions. 
eae unions are the only element in our economy favored with such 
legal preference. 

2. Labor unions can, by collective-bargaining agreements, force em- 
ployees to join or support the union as a condition of employment. 
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fhe right to exclude from employment may extend to all the em- 
ployers in an area or a region in case of a multiemployer agreement. 

3. Unions can join together to restrict production, to control prices, 
to allocate markets, whereas the antitrust laws prevent businessmen 
from carrying on precisely the same activities. 

Special privilege should carry with it legal responsibility. In con- 
sidering amendments to the law, therefore, the question of legal re- 
sponsibility for union action needs to be thoughtfully weighed. 

The following criteria may serve as a useful guide in evaluating 
the desirability of any amendments which may be proposed : 

1. Will the proposed amendments serve the public interest by pro- 
moting industrial peace ¢ 

2. Does actual experience under the law indicate that it needs amend- 
ment? The mere possibility that the law might some day be per- 
verted should not be given the same weight as the actual experience 
under the law during nearly 6 years of operation. 

3. Is the proposed amendment likely to improve employer-employee 
relations in the future? The test of improved employer-employee 
relations is fundamental. 

4. Does the proposed amendment encourage a larger sense of re- 
sponsibility on the part of both parties ¢ 

5. Does the proposed amendment require the assumption of equitable 
obligations and responsibilities by employers, employees, and their 
representatives ¢ 

6. Does the proposed amendment tend to promote rather than re- 
strict the freedom of the individual in our society ? 

Conclusion : On the basis of the above criteria, it is recommended : 

1. That the right of free speech be preserved so that employers be 
not restricted in discussing union matters with their employees, so 
long as such speech is free of threats of reprisal or promise of bene- 
fits conditioned on union activity. 

2. That management be not compelled to disclose information which 
management considers to be of a confidential nature. 

3. That compulsory unionism be prohibited. 

4. That the present prohibitions against the secondary boycott be 
strengthened to make them more fully effective. 

5. That communism in unions be effectively discouraged. 

6. That a prohibition against striking during the waiting period 
following notice of a desired change in the contract be retained. 

7. That the present provisions relating to national emergency strikes 
be retained until adequate experience has been had under the law. 

8. That industrywide strikes be prohibited. 

9. That regulation or prohibition of such unwarranted strikes as 
sympathy strikes, jurisdictional strikes, strikes to coerce an employer 
or employees to violate the law, strikes to force restrictive practices 
and secondary boycotts, be strengthened. 

10. That the present definition of “supervisor” be retained. 

11. That the definition of “agent” be retained in order to maintain 
the effectiveness of the law. 

12. That the law continue the prohibition against voting in repre- 
sentation elections by permanently replaced strikers. 

13. That compulsory bargaining on health and welfare plans be 
eliminated, and the interests of employees be fully protected in any 
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revision of the provision for joint administration of negotiated health 
and welfare plans. 

Senator Tarr. You did not discuss that question in your summary? 

Mr. Armsrronc. No, sir. It is in the full statement that has been 
filed, sir. That the provision for damage suits against unions for 
violation of contract or violation of law be retained, is No. 14 of my 
recommendations. 

15. That the unions be prohibited from coercing employers to per- 
mit featherbedding practices whether that involves the hiring of un- 
necessary employees or the doing of unnecessary work. 

16. That preemption of State legislation, particularly in the area 
of regulation of strikes and picketing, be limited. 

17. That so far as procedural regulations are concerned, considera- 
tion be given to the need for maintaining equity, equality of responsi- 
bility, and industrial peace. 

We respectfully submit that these recommendations are thoroughly 
in accord with the best interests of the public and of our country. 

The CHamman. Mr. Armstrong, were these suggestions prepared 
by your special subcommittee or committee of the NAM? 

Mr. Armsrrone. Sir, the actual drafting of this instrument. was 
done by the NAM staff. It was submitted tome. I made some changes 
in it personally. While it is not entirely my language, I accept these 
statements as statements in which I fully concur. To the best of 
my knowledge, and I have been at some pains to be sure I was right, 
all the positions taken in this document are supported by policy of 
the National Association of Manufacturers that has been adopted by 
its board of directors. 

The Cuarrman. This was submitted, then, to the board of directors 
and approved. Is that a fair statement ? 

Mr. ArmsrroncG. The board of directors has not actually seen the 
instrument, but the statements in this document have been checked 
against stated policies adopted by the board and is entirely consistent 
with the position of NAM, the position of NAM as determined by its 
board of directors. 

The CuammAn. We appreciate very much your very orderly pre- 
sentation of your position. Are there questions from the members of 
the committee ? 

Senator Tarr. No; I have no further questions. 

The Cuarrman. Senator, do you have a question ? 

Senator Griswoip. There is one thing I desire clarification on. 
Separating the functions of the Board and the General Counsel, I am 
wondering if you are thinking of the past history of the Board or if 
you are thinking of that in connection with recommendation B, rela- 
tive to Board personnel. 

Now, if the Board were to be selected, as you described it to be, 
completely unpartial, unbiased, and men of judicial temperament. 
would you then object to them selecting their general counsel and 
setting up their own staff and going into matters as representative of 
the public rather than sort of the apostles on one side or the other of 
the argument? 

Mr. Armstrone. Sir, I feel this way, that it is a well-established 
practice in this country that our courts do not appoint the prosecuting 
attorneys. There has been a traditional separation of function be- 
tween the court and those who appear before the court. I can’t see 
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why something that has worked traditionally so well should not be 
maintained. I regard the NLRB as something in the nature of a 
judge. The attorney or counsel for the N NLRB holds the position 
somewhat similar to a State attorney or something else. To me it 
seems that our traditional method of separation of those functions has 
worked extremely well and it would be well to maintain them. 

Senator Griswoip. Of course, in comparing it to that position of a 

udge and a district attorney, you are thinking of the judge who is 
also a lawyer, while in this case the members of this Board need not 
be attorneys. They will certainly need legal advice. They will need 
legal staff in any case, won't they? 

Mr. Armsrroné. I think the act at present provides that each mem- 
ber of the Board shall have a legal assistant. 

Senator Griswotp. But the prosecution you want to be kept entirely 
separate ¢ 

Mr. ArmsrronG. Yes, sil 

The CHarrMAN. Senator Lehman. 

Senator Lenman. No questions. 

The Cx#arrman. We thank you very much, Mr. Armstrong. 

I think it is only a quarter to 12. We can hear the next. witness, if 
he is here. Mr. Cummiskey, attorney for the Furniture Manufac- 
turers Association of Grand Rapids, Mich. 

(Mr. Armstrong’s prepared statement follows :) 


‘ 





STATEMENT OF GEORGE W. ARMSTRONG, JR., CHAIRMAN OF THE INDUSTRIAL 
RELATIONS COMMITTER, NATIONAL ASSOCIATION OF MANUFACTURERS 








My name is George W. Armstrong, Jr. I am president of the Texas Steel Co., 
Fort Worth, Tex. My interest in labor-management relations is indicated in 
part by my service as an industry member of the Dallas regional war labor 
board for about 2 years during the war, and an industry member of the Na- 
tional Wage Stabilization Board during 1951 and 1952. In my own company, 
we bargain collectively with our employees who have been represented by the 
International Association of Machinists since 1945. We are rather proud of 
the harmonious relationship which exists between the company and the em- 
ployees. We have not had a strike for a quarter of a century. 

I appear here before you as a representative of the National Association of 
Manufacturers in my capacity as chairman of the association’s industrial re- 
lations committee. The National Association of Manufacturers is an organiza 
tion of more than 19,000 manufacturing companies of which over 80 percent may 
be classified as small business, since they employ less than 500 employees. 

Companies of all sizes have a vital stake in the achievement and maintenance 
of a balanced national labor policy. Good employer-employee relations cannot 
be legislated. Nevertheless, experience demonstrates that national labor policy, 
as defiined in part by the Labor-Management Relations Act of 1947, can and 
does contribute to an improved climate in which employers and employees can 
attain a stable and cooperative relationship. Such a relationship in turn con- 
tributes to a higher standard of living for all our people since it encourages more 
efficient production at lower cost. 

Labor and management have now had nearly 6 years of experience under 
the Taft-Hartley law. It is significant that in 1946, 116 million man-days were’ 
lost as a result of strikes, whereas the figure never exceeded 55 million man-days 
in any one year since the enactment of the Taft-Hartley law—despite record- 
breaking increases in civilian employment.’ Percentagewise, whereas 1.4 percent 
of man-days worked were lost in strikes in 1946, the corresponding figure for 
1952 was 0.5 percent, despite the long- drawn-out steel strike. 

What is more important, 6 years’ experience with the law has demonstrated 
that the exaggerated fears of those who opposed it are without foundation. It 
is now possible to approach consideration of the law in an atmosphere of calm 








1Review of Labor-Management Disputes, 1952, U. S. Department of Labor, Bureau of 
Labor Statisties, December 30, 1952. 
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appraisal rather than violent partisanship. It is in that spirit that we make 
the recommendations contained in this statement. 

National labor policy, of which the Taft-Hartley law is an important part, 
has placed labor unions in a highly preferred position. For example: 

1. Employers are legally obligated to bargain with labor unions. Labor 
unions are the only element in our economy favored with such legal preference. 

2. Labor unions can, by collective-bargaining agreements, force employees 
to join or support the union as a condition of employment. The right to ex- 
clude from employment may extend to all the employers in an area or a region 
in case of a multiemployer agreement. 

3. Unions can join together to restrict production, to control prices, to allo- 
cate markets, whereas the antitrust laws prevent businessmen from carrying 
on precisely the same activities, 

Special privilege should carry with it legal responsibility. In considering 
amendments to the law, therefore, the question of legal responsibility for union 
atcion needs to be thoughtfully weighed. 

The following criteria may serve as a useful guide in evaluating the desir- 
ability of any amendments which may be proposed : 

1. Will the proposed amendment serve the public interest by promoting in 
dustrial peace? 

Does actual experience under the law indicate that it needs amendment? 

The mere possibility that the law might someday be perverted should not be 
given the same weight as the actual experience under the law during nearly 6 
years of operation. 

3. Is the proposed amendment likely to improve employer-employee relations 
in the future? 

The test of improved employer-employee relations is fundamental. 

4. Does the proposed amendment encourage a larger sense of responsibility 
on the part of both parties? 

5. Does the proposed amendment require the assumption of equitable obliga- 
tions and responsibilities by employers, employees, and their representatives? 

6. Does the proposed amendment tend to promote rather than restrict the 
freedom of the individual in our society? 

Even though these specific criteria may not be mentioned with respect to 
each of the subjects discussed below, we believe they are sound criteria which 
may help this committee and the Congress in evaluating the many proposals 
before them. 

The following discussion relates to the major proposals before this committee. 
Since other proposals may be put before you prior to the conclusion of these 
hearings, we respectfully request the opportunity to submit a supplemental 
statement with reference to such additional proposals. 


I. FREE SPEECH 


The Taft-Hartley law attempted to reinstate management’s right to discuss 
union matters with its employees. That right had been seriously curtailed by 
the Wagner Act and its interpretation. Employees had, thereby, been deprived 
of the benefit of the employer’s viewpoint. Almost anything that the employer 
said about unions was, under the Wagner Act, construed as being either an 
unfair labor practice or the basis for setting aside an electicn that had been 
lost by the union. The employer’s statements were condemned by the Board 
even when there was nothing in them that could be construed as a threat of 
reprisal or a promise of benefits conditioned on union activity. 

The result of such interpretation of the Wagner Act was to permit union 
misstatements to go unchallenged and permit the erection of a barrier of mis- 
understanding between employer and employee. Before the employer could 
discuss union proposals with his employees, he usually called his attorneys into 
consultation—and the attorneys usually advised him that it would be safer to 
say nothing. It is hard to estimate the damage to employer-employee relations 
that resulted from this interpretation of the Wagner Act. 

This barrier of misunderstanding was largely removed by enactment of section 
8 (c) of title 1 of the Labor-Management Relations Act which provides: 

“The expressing of any views, arguments, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the provisions of this 
act, if such expression contains no threat of reprisal or force or promise of 
benefit.” 
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Unfortunately, the National Labor Relations Board construed this provision 
apply only to unfair labor practices, and continued to hold that representation 
ses were still controlled by its former interpretation of the Wagner Act. In 
ffect, the Board actively discouraged a frank exchange of views in repre- 
sentation cases by setting aside elections which the union had lost, on the 
round that the employer had acted in such a manner as to discourage union 
vanization. 

The Board went even further. In the Bonwit-Teller case,’ the Board came 
o the conclusion that the employer could not address his employees on company 

me concerning union matters without giving the union an equal amount of 
ime on company property and at company expense to present its case. On 
Mareh 10, 1953, the Supreme Court of the United States denied certiorari in 

iis case, and the Board is continuing to apply this rule.’ 

It is obvious, therefore, that the only recourse in order to restore full free- 
iom of communication between employers and employees is by legislative action. 
it is important to clarify the principle that no Government agency has or should 
ave the authority to tell a private employer how to utilize his property and the 

me of the employees which is paid for by the employer. 

It is recommended that section 8 (c) be amended to make it applicable to 
representation, as well as unfair labor practice cases, 

Confidential information 

Closely related to freedom of communication is the other side of the coin; 
The situation in which a Government agency tells an employer that he must 
nake available to the union information which the employer regards as con- 
fidential. The NLRB has repeatedly found the employer guilty of “refusal to 
bargain in good faith” if he fails or refuses to furnish the union with con- 
fidential information concerning profits, expenditures, salaries, future plans, 
breakdown of costs, time study data, etc., despite the employer’s knowledge that 
the release of such information might seriously endanger his competitive 
position. 

The Board has gone so far as to hold that the employer’s refusal to furnish in- 
formation concerning his abiilty to pay was a per se violation of the law even 
though there was no showing that the company’s refusal to furnish the informa- 
tion had embarrassed the union in any way or had interfered with continuing 
collective bargaining between the parties (J. B. S. Manufacturing Co., 96 
NLRB 1263, decided November 2, 1951). The Board has even ventured to sub- 
stitute its judgment for the agreement reached by the parties. In one case, for 
example, the union asked for a great deal of detailed information during nego- 
tiations, but subsequently signed an agreement by which the company was 
obligated to give only a limited amount of such information. In other words, 
the union waived its request for the remaining information when it signed the 
contract. Nevertheless, when, during the life of the contract, the union rein- 
stated its demand for the original information, the Board held it to be an un- 
fair labor practice to withhold such information (Leland Gifford Co., 95 NLRB 
1306, decided August 24, 1951). 

It is recommended that the law be amended to make it clear that bargaining 
in good faith does not require disclosure of information which the employer con- 
siders to be confidential. 


II, COMPULSORY UNIONISM 


The Taft-Hartley law, like the Wagner Act before it, provides that when a 
majority of the employees demonstrate that they wish to be represented by a 
union, the employer is legally obligated to recognize that union. Furthermore, 
he may not legally engage in certain acts which are defined as unfair labor 
practices and which might serve to undermine the union. 

This is a vital change over the conditions that prevailed prior to 1935, when 
employers were free to undertake programs to undermine or destroy the union 
if they so wished. Under such circumstances, union leaders looked to com- 
pulsory unionism as the sole protection against destructive employer tactics 
That history explains the devotion to compulsory union‘sm which has carried 
over to the present day. 


796 N. L. R. B. No. 73. 
® Metropolitan Auto Parts Co. and Massachusetts Motor Car Co. (102 N. L. R. B. No. 171). 
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Today, however, the union’s security is protected by law. Under these circum 
stances, the compulsion of union membership or the compulsion of union dues 
payment is wholly unjustifiable. 

The law recognizes that employees “have the right to self-organization, to 
form. join, or assist labor organizations * * * and shall also have the right to 
refrain from any or all such activities * * *.”* Compulsory unionism is the denial 
of the right to refrain from self-organization. 

No American should be barred from a job because he joins a union, or joins a 
union other than that approved by his employer or by a majority of his fellow 
employees. 

Following my testimony before the House Committee on Education and Labor 
on March 4, 1958, I have received a number of letters from rank and file employees 
and union members expressing the strongest opposition to compulsory unionism 
Excerpts from some of these letters are attached as appendix A. 

Congress has already outlawed the closed shop. 

We recommend that the union shop and every other form of compulsory union- 
ism be likewise prohibited. 


The closed shop 


In his testimony before the House Committee on Education and Labor on March 
3, 1953, the president of the American Federation of Labor testified that the term 
“the closed shop” is an invention of the National Association of Manufacturers 
designed to discredit organized labor and that the correct term for the closed shoy 
is “full union shop.” The fact is that the term “closed shop” has been utilized 
hy organized labor for 50 years. For example, the December 1905 issue of the 
Bridgemen’s Magazine, the official organ of the Iron Workers’ Union which was 
then affiliated with the American Federation of Labor, states: 

“Closed shop, then, is the term for a shop, factory, store, or other industrial 
place where workmen cannot obtain employment without being members in good 
standing of the labor union of their trade. This is demanded by the unions * * 
They insist that the shop shall be closed against all employees who, not already 
belonging to the union of their trade, refuse to join it.” 

It is clear, then, that “the closed shop” was adopted by the unions as the term 
which best describes a shop which is closed to all but members of the union. 
In the intervening 50 vears, the term has acquired such onus that now organized 
labor apparently wishes to divert public opposition from the closed shop by giving 
it another name. If there were any question as to the coercive power of the 
closed shop, it would be resolved by this very frank quotation from the same issue 
of the Bridgemen’s Magazine: 

“If the employer will not yield without coercion, and the union is unable to 
coerce him, then nonunionists as well as unionists may obtain employment and 
the establishment is consequently known as an open shop.” 

While the above quotation refers only to coercion against the employer, it is 
obvious that the closed shop—or the union shop—is even more coercive with 
respect to the individual employee. 


Earpediting the union shop 


It has been proposed that the 30-day waiting period of section 8 (a) (3) be 
reduced to 7 days in the case of the building industry. Such an amendment would 
be but the first step on the road back to the closed shop. It would lead to pre- 
hiring agreements and union hiring halls. Demands would be made that the 7 
days be reduced to 5 days and even less. There would be demands that it be 
extended to other industries. There would be difficult problems of definition as 
between the affected and nonaffected industries. This proposal should be opposed 
because it leads to an extension of compulsory unionism. 


State right-to-work laws 


The law now provides that any State which prohibits compulsory unionism 
shall be exempt from the union-shop proviso of the Taft-Hartley law. Proposals 
have been made that such State laws be subject to the union-shop provision of 
the Taft-Hartley law. Bearing in mind the Federal-State nature of our Gov- 
ernment and the 10th amendment to the Constitution of the United States, the 
decision of the people of each State should receive the utmost consideration on 
the part of Congress. 

We recommend that State laws prohibiting compulsory unionism be given full 
scope to operate despite the provisions of any Federal law. 


1 LMRA, title 1, sec. 7. 
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Ill. SECONDARY BOYCOTTS 


Labor unions oppose the limited prohibition of the secondary boycott on the 
cround that the prohibition makes it difficult for them to extend their organiza 
tional activities. 

The secondary boycott is one mechanism by which a dispute in one plant is 
utilized to cause an interruption of work in another plant in which no disagree 
ment exists between the employer and his employees. 

Che right to self-organization is protected by the law for the employees who 

sh to organize and to bargain collectively. 

National labor policy is not and should not be designed to enable labor or- 
ganizers to organize all employees without regard to their own wishes. National 

ibor policy should be designed to make it easier for the employees to effectuate 
their desire to bargain collectively or to refrain from bargaining collectively. 
lhe protection should be extended to the employee rather than to the employer 

i the one hand or the labor union on the other. 

If national labor policy is designed to enable employees to express their own 

‘ice with respect to self-organization and collective bargaining, there can be 

ustification whatever for the secondary boycott. The secondary boycott is a 

ous exercise of power. It stops production, puts employees out of work 

thout regard to their own free choice, results in violation of collective bargain- 

agreements, penalizes employees by loss of wages, and involves extensive 

sts for the employer, sometimes to the extent of destroying his business. It 

deprives the public of the products or services of the business involved, even 
ough there is no dispute between the employer and his employees. 

Because it is a vicious exercise of authority and because it may put an em- 

ver out of business in a very limited period of time, the law provides for the 

se of a mandatory injunction by NLRB in case of secondary boycotts. Proposals 
ive been made that this mandatory injunction be eliminated from the law. 

Representatives of organized labor view the injunction in labor law with a 
evreat deal of emotion, Several decades ago employers could sue for an injunction 

nd, in some cases, the union was put at a disadvantage. But the present law does 
not envisage return of the use of the injunction by the employer. Only an agency 
the Government—the NLRB—is permitted to sue for an injunction and then 
nly when the extraordinary abuse of a secondary boycott or some similarly 
injustifiable violation is resorted to by the union. 
It may be argued that the discretionary injunction is adequate. In spite of 
the labor abuses that have taken place since June 1947, NLRB has only re- 
orted to the discretionary injunction in 17 cases. Accordingly, if there is to be 
relief from the unwarranted abuse of the secondary boycott, the mandatory 
njunction should be retained in the law. The mandatory injunction leaves dis 
etion in the Board since it cannot be sought unless the Board has cause to 
believe that a secondary boycott, as defined by the law, exists. 

Nor should the prohibition of the secondary boycott be lifted in those cases 
i Which work is subcontracted because of a strike. In the absence of a collective 
bargaining provision, the law should not prohibit such subcontracting, nor en 
ourage the use of the secondary boycott to prevent it. 

Rather than weaken the secondary boycott provision, it should be strengthened. 
In accordance with current interpretation, the secondary boycott is permitted if 
it is earried on at the site of a primary strike, even though the boycott interferes 
with employer-employee relations of another employer at the same site. In 
addition, under the present law, the Board holds that unions may enlist the 
support of agricultural and transport workers in dispute activities because such 
employees may not be covered by LMRA and are, therefore, beyond the reach of 
the secondary boycott provision. 

These and other loopholes in the secondary boycott provision ought to be 
closed in order that the exercise of this vicious practice may be effectively dis- 
couraged. 

We recommend that the mandatory injunction in cases of secondary boycotts 
be retained and that it be strengthened to make it fully effective. 


IV. COMMUNISM IN UNIONS 


Communism in labor unions must continue to be a major cause of concern. 
specially is this true in national defense and construction. 

The non-Communist affidavit provision in LMRA has served the useful function 
of exposing many of the Communist leaders in labor unions. It would have 
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been more effective had the National Labor Relations Board and the Justice 
Department been more diligent in proceeding against reputed Communists who 
had signed such affidavits. 

It is time that more effective machinery be developed for indentifying Com- 
munist-dominated unions and for depriving such Communist-dominated unions 
of the special privileges and immunities granted legitimate labor organizations 
under existing law. 

Communists engage in union activities but for the purpose of promoting dis 
cord, class conflict, and subversion, and not for the purpose of representing the 
interests of the employees. Communists are aided in doing this by the special 
protections accorded to unions under the present national labor policy. 

It is recommended that an independent agency of government be authorized 
to determine whether or not specific unions are Communist dominated. It is 
further recommended that unions which have been found to be Communist 
dominated be deprived of the protections and immunities accorded to legitimate 
labor unions. It is further recommended that employers be relieved of the 
obligation to bargain with any union which has been found to be Communisi 
dominated. Further, the discharge of an employee who is found to be a Com 
munist or who followed the Communist ideology should not be regarded as 
an unfair labor practice even though such Communist employee be a union 
representative or official. 

V. STRIKES 


Since a strike serves to stop the production of goods or services and, if en- 
gaged in on a wide scale, may completely paralyze a community or the entire 
country, all strikes and lockouts should be subject to statutory regulations which 
protect the rights of individuals and the public. 

When an employer and employees cannot agree upon wages, hours, or con- 
ditions of employment, the right to strike and lockout should be preserved. 
But the right to strike and the right to lockout is not a constitutional or an 
unqualified right. The exercise of the right to strike should not be permitted 
to justify mass picketing or other forms of coercion, intimidation, or violence. 
All of these should be prohibited, and all State and local laws in respect to 
them should be impartially and adequately enforced. 

There can be no justification for strikes over— 

1. Demands which the employer may not legally grant; or 
2. Jurisdictional strikes, in which two unions bid for representation of 
employees doing a particular kind of work; or 

3. Sympathy strikes when no dispute exists between employers and their 
employees ; or 

4. Strikes against the Government; or 
5. Strikes to enforce recognition of any uncertified union; or 
6. Strikes to enforce featherbedding or other work-restrictive demands ; 


7. Strikes to enforce secondary boycotts. 


The right to strike should be limited so that it may be engaged in only as a 
last resort when employees and their employer are unable, after good-faith 
collective bargaining, to reach agreement concerning wages, hours, or working 
conditions. Under any other circumstances the right to strike is an abuse of 
the privileges and immunities granted to labor unions under existing national 
labor policy. The fact that such unwarranted strikes may serve the strategic 
program of a labor union cannot justify toleration of such strikes as a matter 
of public policy. 

We recommend that the mandatory injunction be extended so that it may be 
applied in all cases of unwarranted strikes, including jurisdictional strikes; 
strikes for recognition of an uncertified union; sympathy strikes; strikes to force 
employer or employee to violate the law; and strikes to enforce featherbedding or 
other work-restrictive demands. 


Sirty-day strike notice 


The proposal has been made that penalties provided for employees who strike 
during the 60-day notice period he eliminated. The law now provides in sec- 
tion 8 (d) that a 60-day notice is required if any party desires to modify a 
collective-bargaining agreement and that during such period there shall be no 
strike or lockout. There is a further provision that any employee who engages 
in a strike during this period loses his status as an employee. 

The law does not provide a penalty for any individual action that an individual 
employee may take. <A “strike” implies concerted action. Such concerted action 
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3 attributable to the union. Unless the law does provide a fairly stringent 
penalty, the prohibition of a strike during the 60-day period may be made mean- 
ngless. Since the 60-day period is a desirable arrangement to provide a peace- 
ful and orderly procedure for achieving modifications in existing agreements. It 
s urged that there be no change of the present provision. 

Hmergency strikes 

The present law also deals with strikes which may imperil the national health 
ind safety. When a strike or a threatened strike affects an entire industry or a 
substantial part of it so as to imperil the national health and safety, a special 

rocedure inay be invoked which involves an 80-day period during which neither 
strike nor lockout may be utilized by the parties. Other strikes are not affected 
iy this provision. 

Proposals have been made for fairly extensive revision in this procedure: 

1. It has been proposed that the 80-day injunction be eliminated. This would 
eave the country helpless if the parties did not see fit to comply with a Presi- 
ential request that they maintain the status quo. 

The 80-day injunction should be preserved. 

2. Another proposal is that the board of review appointed to determine the 
facts in such a case be given the power to make recommendations as to a solu- 
ion. ‘he power to recommend by a national board of this character is very 
close to the power to order a solution by governmental fiat. It is akin to com- 
pulsory arbitration. Not only does it discourage collective bargaining, but ex- 
perience shows that it does not work. ‘The steel industry strike of last year, 
which resulted in unconstitutional governmental seizure of the steel mills and 
19 million tons of lost steel, shows what happens when a governmental board 
resorts to “recommendations” in a labor dispute. 

No Government board should have the power to recommend or order conditions 
of employment in any private business. 

3. Still another proposal in connection with national emergency strikes is one 
which would provide the Government with any one of a number of possible alter- 
natives, on the theory that the uncertainty of the Government's course would en- 
courage the parties to make their own agreement. Expansion of the power of 
Government in such a case is not conducive to settlement by collective bargaining. 
Some unions regard Government seizure as punishment for the employer. Some 
employers might hope for a favorable governmental solution. In any event, the 
parties themselves can reach a better solution than can any Government agency 
which may be tempted to reach for a political solution or to prejudge the dispute. 

The record of national emergency disputes and their settlement has been rather 
sood. Rather than modify a provision which has worked well, it is recommended 
that the national emergency provision be retained. 

Industrywide strikes 

Another intolerable exercise of the right to strike is the industrywide strike 
which paralyzes a complete industry or a major part thereof and deprives the 
publie of access to the goods or services of that industry. An industrywide strike 
is an exercise of a monopolistic power—the most powerful and dangerous kind of 
monoply. This monopoly is not subject to any restriction or regulation by the 
Federal Government. It has greater control over the economic life of the Nation 
than has ever been allowed any other form of organization or any other group of 
men. 

There is no easy answer to the problem of industrywide strikes. However, the 
problem must be tackled. The public interest can best be served by a strong, 
competitive economy. The continued existence of a competitive economy is 
dependent on the encouragement of competition between individual businesses. 
The National Association of Manufacturers has continuously been opposed to all 
monopolistic practices. 

Industrywide bargaining is based, in many cases, on an NLRB certification. 
In effect, therefore, a Government agency endows the international union with 
extraordinary power when it permit the organization of a labor monopoly and 
requires employers to deal with that monopoly under penalty of law. 

As a first step, we recommend that the National Labor-Relations Board be pro- 
hibited from certifying a common bargaining agent for employees of more than 
one competing employer, subject to such exceptions as Congress may specifically 
provide. 

Where collective bargaining exists, it operates most effectively when carried 
on at the company and plant level. 





272 rAFT-HARTLEY ACT REVISIONS 


Where multiemployer bargaining is conducted on a voluntary basis, neither 
management nor labor should be permitted to resort to economic force on a multi- 
employer basis in the event of disagreement over the terms and conditions of a 
collective-bargaining agreement or its interpretation. 

But as a minimum, industrywide strikes and lockouts should be prohibited. 

In Summary, the public interest demands regulation or prohibition of strikes 
during the 60-day notice period ; in the case of national emergency strikes ; in the 
case of industrywide strikes ; and in the case of special unwarranted strikes such 
ax jurisdiction strikes; strikes designed to feree the employer or employees to 
violate the law: sympathy strikes; strikes to force recognition of an uncertified 
union, and strikes to enforce featherbedding or work-restrictive demands. 


VL, REDEFINITION OF SUPERVISOR 


In order to eliminate the uncertainty that had surrounded the status of super- 
visors under the Wagner Act and in order to make it clear that supervisors are 
integral members of management, the present law provides a clear-cut definition 
of supervisor and excludes supervisors from the definition of the term “employee.” 
Consequently, the obligation to bargain collectively does not extend to bargaining 
with representatives of supervisors. 

The institution of collective bargaining depends upon the existence of em- 
ployers and their representatives on the one hand and employees and their 
representatives on the other hand. Collective bargaining cannot be conducted 
effectively unless both parties can be reasonably certain which individuals are 
acting in behalf of the employer and which are employees represented by the 
collective bargaining unit. 

No man can sit on both sides of the collective-bargaining table. If a supervisor 
is to act in behalf of the employer in handling grievances, he cannot at the 
sume time be bargaining collectively with his employers as to his own status, 

The present definition of supervisor has resolved the vague and ambiguous 
status occupied by foremen under the Wagner Act. It is generally understood 
and has been in effect for nearly 6 years. To modify that definition now would 
create great confusion as to the status of supervisory personnel. 

The present definition has contributed to better labor-management relations. 

It is recommended that there be no change in the definition of foremen. 


VIL. DEFINITION OF AGENT 


It has been proposed that the present definition of agent, section 301 (e), which 
s substantially thhe common-law definition, be changed to provide that no person 
can be legally considered an agent of the union unless his action has been officially 
authorized or subsequently ratified by the union in accordance with its bylaws. 

If one of the major purposes of national labor policy is to encourage responsi- 
bility on the part of the parties, then a change in the definition of agent would 
have precisely the opposite «ffect. It is difficult enough to determine whether 
a given act is the act of the union, even under present circumstances. In one 
notable case the courts have held that the simultaneous action of over 300,000 
coal miners cannot be attributed to the union. 

If the definition of agent is modified in the manner proposed, such action would 
be construed as an invitation to evade all of the obligations imposed upon unions 
by the Labor-Management Relations Act. 

It will be noted that the present definition of agent applies with equal force 
to employers as well as unions. 

It is recommended that the present definition of agent be retained. 


VIII, VOTING BY PERMANENTLY REPLACED STRIKERS 


Under the present law, an “economic striker” (where no unfair labor practice 
has been alleged) who has been permanently replaced is not eligible to vote in 
au representation election. 

This is a just provision, since it is the actual employee who ought to have a 
voice in determining questions of representation. No reason has been shown why 
| former employee should participate in an election relating to representation 
of present employees. Since the former employee has been permanently replaced, 
it is difficult to see what interest he can have in the election. Granting such 
former employees the privilege of voting might in some circumstances defeat the 
preference of the majority who will continue as employees. 

The charge has been made that this provision can be used to destroy unions. 
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It is difficult to see how such a charge can be sustained. We know of no evidence 
n support of this position. 

It is recommended that voting rights in representation elections be not extended 
to economic strikers who have been permanently replaced. 


IX. HEALTH AND WELFARE FUNDS 


The present law provides that the prohibition on making payments by employers 
to union representatives be waived in the case of trust funds established for the 
benefit of employees, provided that employees and employers are equally repre- 
sented in the administration of such funds. 

It has been proposed that such joint administration be no longer required under 
these circumstances and that the union alone may be permitted to administer 
such funds. 

The payment of money by the employer to employee representatives is pro- 
hibited in order to preserve the integrity of the collective-bargaining relation- 
ship. Even under the present law, abuses have resulted, as evidenced by the 
State crime commission’s investigation into the racketeering on the New York 
docks. 

This is good reason for retaining the present provision. It should be remem- 
bered that the intended beneficiary is the employee. Everything possible should 
done to make certain that he will receive the benefits intended for him. Any 
change in the law which might encourage the diversion of these large funds to 
other purposes would be a step backward. 

The employer has every reason to want to participate in the administration 
of such funds. Diversion of these funds to other purposes is bound to create 
friction and hurt the relationship between employer and employee. 

The proposal that such funds be supervised by the Department of Labor is not 
a good solution. It adds unnecessary and complex functions to government and 
would put an impossible burden on the Department of Labor. 

The proposed amendment, it is said, would not deprive the employer of partici- 
pation in the administration of the fund unless he agreed to sole union admin- 
istration. Knowing the pressures that can be exerted to bring the employer to 
“agree” to sole union administration of such funds, the best way to assure the 
employee that he will receive the benefits intended for him is to require the 
employer’s continued participation in such administration. The beneficiaries 
of these funds are likely to be nonunion employees as well as union employees, 
and sole union administration may be used to discriminate against nonunion 
employees, 

There are well-founded, practical reasons why employers should not be com- 
pelled by law to bargain collectively with respect to employee benefit programs. 

Compulsory bargaining over employee benefit plans can impose an intolerable 
burden on the collective-bargaining process, threaten its effectiveness, magnify 
the problems of contract administration, and open up additional areas of labor- 
management conflict. 

If the section on joint administration of welfare funds is to be revised, we 
recommend that the act make it clear that compulsory collective bargaining on 
employee benefit programs is not required. Furthermore, we urge that the rights 
of employees in health, welfare, and pension funds be fully protected in the 
event that any changes are made in the provision concerning joint administration 
of welfare funds. 

X. DAMAGE SUITS AGAINST UNIONS 


It is contended that the provisions of sections 301 and 303 which provide that 
under certain circumstances unions and employers may be sued for damages in 
Federal courts for violation of collective-bargaining agreements and that unions 
may be sued for unjustified secondary boycotts—may be used to harass unions. 

As has been pointed out in the introduction, unions are given unusual privileges 
and immunities under existing laws. As a minimum, unions should be bound by 
the same provisions that apply to all other entities with respect to their agree- 
ments and with respect to unlawful conduct. 

Since under some State laws, no provision is made to make it possible to sue 
a union for breach of coutract, it is reasonable to make such provision in Federal 
law. After all, it is Federal law that gives unions special privileges and protec- 
tion they do not have otherwise. 

The right of one who is damaged to sue the wrongdoer is primary and basic 
justice. It also is assurance of more responsible conduct on the part of the 
parties involved. 
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It is recommended that the provisions of sections 301 and 3038 for suits against 
parties who violate collective-bargaining agreements and suits for violation of 
the secondary boycott provision should be retained. 


XI. FEATHERBEDDING 


Section 8 (b) (6) of LMRA provides that it is an unfair labor practice for a 
labor organization to cause or attempt to cause an employer to pay or deliver 
money “in the nature of an exaction, for services which are not performed, or 
which are not to be performed.” This very limited attempt to control feather- 
bedding has drawn the fire of unions who want to be free to exert their entire 
economic pressure to limit production, to require the hiring of unnecessary 
employees and to have unnecessary work done. 

On March 10, 1953, the Supreme Court of the United States held that the 
demand of the International Typographical Union that its members be utilized 
in the production of bogus type—type which was to be set up and then thrown 
away without being used—did not come under the prohibition of this provision 
At the same time, in a different case, the Court also held that the union can exert 
its full economic pressure to force the hiring of an orchestra the employer did not 
need before the union would permit name bands to be employed. 

This last is a very interesting case. The mere fact that the employer in the 
case had to get the union’s permission in order to employ a name band is in itseif 
a sad commentary on the control which unions have acquired over management 
functions in some fields of endeavor. Despite the fact that the employer pro- 
tested that he did not need a standby band, the union attempted to force him to 
hire one. The Supreme Court held that since the standby band was prepared to 
play music, the union’s demand in this case was not “an exaction for services 
which are not performed or which are not to be performed.” 

This decision emphasizes the limited nature of the present protection afforded 
the public against featherbedding, regardless of the original intent of Congress 
in inserting that provision in the law. 

It is recommended that the present featherbedding provision be strengthened 
by providing that it is an unfair labor practice to cause or attempt to cause an 
employer to pay for the hiring of employees who, in his judgment, are not required 
or for the performance of services which, in his judgment, need not be performed. 


XII. FEDERAL INTERVENTION IN STATE LAW ENFORCEMENT 


Many of the individual States, especially those of major industrial importance, 
have provided State legislation to deal with strikes, mass picketing, and other 
phases of labor relations. In some cases State administrative bodies have been 
set up somewhat analogous to the National Labor Relations Board. The opera- 
tion of State law, however, has been severely restricted because of the theory of 
preemption of Statedaws by Federal action. 

While the Constitution provides that the Congress may regulate interstate com- 
merce, congressional authority in this field has been construed to extend so far 
that the power of the States to regulate in the field of labor-management rela- 
tions—or even to maintain peace—has been seriously affected. A Michigan law 
requiring a strike ballot before a legal strike can be called has been declared 
invalid by the Supreme Court despite the fact that no Federal law prohibits 
strike votes: nor does any Federal law expressly deprive the States of authority 
to require such strike votes.’ 

State laws regulating strikes and lockouts in public utilities where the very 
lives and safety of the citizens are involved have also been declared to be invalid.’ 

The existence of Federal legislation should not be construed as preemption of 
the entire field of regulation in labor-management relations. 

Provision may well be made to encourage the National Labor Relations Board, 
or its successor, to cede its jurisdiction to State agencies. The present law 
provides for such cession to an appropriate State agency unless the provision of 
the State statute applicable to such cases is inconsistent with the provisions of 
LMRA. The Board has construed this proviso so narrowly that it has never 
ceded its jurisdiction to State agencies. 

LMRA now specifically provides, in section 14 (b), that the provision for union 
shop shall not prevail in any State in which compulsory union membership is 
prohibited by State law. 


1UAW vy. O’Brien (339 U. 8. 454 (1950)). 
* Plankinton Packing Co. v. Wisc. ERB (338 U.S. 953 (1950) ) 
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This provision apparently weighed heavily with the United States Supreme 
Court in the decision rendered on March 16, 1953 in the case of Local 10 AFL 
Plumbers v. Graham, in which the Court upheld the right of the Virginia State 
ourts to enjoin picketing for purposes of compelling union membership. The 
State court held that such picketing was a violation of the Virginia right-to-work 
statute. 

It is recommended that the States have restored to them a far greater degree 
of participation in the regulation of labor-management relations, One step in 

is direction is a very simple amendment providing that nothing in the Labor- 
Management Relations Act shall be construed to nullify the power of any State 
regulate strikes and picketing within its borders. 














XIII, PROCEDURAL AMENDMENTS 





Procedural amendments are just as important as substantive amendments to the 
iw. Procedural amendments are very difficult to segregate from substantive 
proposals, Furthermore, the rights of the parties are very seriously affected by 

» procedures that the law provides for enforcement of rights and protection 
against abuses. 









Separation of functions 

Perhaps the major procedural change under consideration is that pertaining to 
the separation of functions of the Board and those of the General Counsel. It is 
possible that the present provision requires some clarification in order to avoid 
overlapping and uncertainty. However, there is no question about the need to 
separate judicial and administrative functions. President Roosevelt, in trans- 

itting the final report of the Attorney General’s Committee on Administrative 
lrocedure in Government Agencies to Congress, said: * 

“The practice of creating independent regulatory commissions who perform 
udministrative work in addition to judicial work, threatens to develop a ‘fourth 
branch’ of the Government for which there is no sanction in the Constitution.” 

When administration is combined with prosecution, there is all the more reason 
to separate such functions from the judicial function carried out by the Board 
i passing on questions of unfair labor practices. 

We recommend that the separation of the functions of the General Counsel 
and the Board be maintained and clarified in order to separate the judicial and 
prosecuting functions more effectively. 
















?, Board personnel 

It has been suggested that the number of people on the National Labor Relations 
Board be increased from 5 to 7 or 9, and that the Board be permitted to operate 
through panels. It has also been proposed that the personnel of the Board be 
made bipartisan. 

The quality of impartiality is far more important than the political alinement 
of the Board. The members of the Board ought to be selected for their known, 
demonstrated impartiality and judicial temperament. That has not been the 
case in the past. If a carefully drawn set of criteria are utilized in the selection 
of Board members, the provision of party membership may be an obstacle, rather 
than an aid, in selecting the right people. 

It is recommended that rather than require bipartisan composition of the 
Board, adequate criteria be utilized in the selection of membership of the Board in 
order to achieve a Board consisting of completely impartial, unbiased men of 
judicial temperament. 















3. Advisory committee to NLRB 


One proposal intended to improve the operation of the Board is to provide 
for the appointment of a labor-management committee to advise the Board on 
questions of policy. 

Experience with multipartite committees—whether they be labor-management 
committees or labor-management-public committees—has been very disappoint- 
ing. The existence of such multipartite committees seems to add to the friction 
and misunderstanding between the parties rather than lead toward improved 
understanding. 

Accordingly, it is suggested that if an advisory committee be set up, it consist 
of a group of outstanding citizens selected for their knowledge and sense of 
public responsibility, rather than official representatives of organizations of em- 
ployers and employees. 












18. Doc. No. 8, 77th Cong., 1st sess. 
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}. Recommendations by hearing officers 


Under the Wagner Act, hearing officers in representation cases not only re 
ported the facts but also made recommendations to the Board. Some of the 
hearing officers were badly biased in their recommendations and such recom 
mendations were frequently used as propaganda material by the union. 

The present law discontinued the authority of the hearing officers to make 
recommendations in representation cases. Practical experience shows that this 
change Was necessary and sound. The plea that such recommendations would 
expedite representation cases does not seem to be founded on fact. 

It is recommended that the present bar against recommendations by hearing 
officers be retained. 

5. Filing requirements 

The law now provides that certain information concerning the finances, the 
officers, and the operations of the union be filed with the Secretary of Labor. 

This requirement was not inserted at the request of representatives of major 
business organizations. It evidenced deep congressional concern that some labor 
unions were not being operated in democratic fashion and that there was no Way 
by which union members could be assured of adequate information concerning 
the operation of their union. 

So iar as cun be ascertained, the need for such information is as urgent now 
as it was in the past. Only recently the charge has been made that in one 
union a representative of the international has dictated to the membership of 
the local for a period of 11 years.’ 

It is recommended that this matter of filing necessary information be considered 
on the basis of the need for continuing protection to the members of labor unions. 
6. Decertification and deauthorization 

In order that the law may implement the right of employees to join or to 
refrain trom joining labor organizations of their own choosing, and to enable 
employees to change their collective bargaining agent when they choose to do so, 
the law provides for decertification of a certified union. Such decertification can 
be put in motion only by an employee or a group of employees in order to have 
the Board determine whether or not a majority of the employees in the bargain- 
ing unit still prefer that union, or any union, as their bargaining agent. 

It is now proposed to eliminate this provision of the law. The elimination of 
this provision would be a further step in the process of making the law operate 
n behalf of union leaders rather than in the interest of employees and the public. 

very principal ought to have the right to select his agent or to operate directly 
if he so prefers. In the employer-employee relationship the employees are the 
principals and the union is merely their agent. Certainly, the right of the 
principal to designate whichever agent he prefers ought to be protected by law. 
The right to initiate decertification proceedings is fundamental to democratic 
union operation and should be retained. 

So far as concerns deauthorization, the law now provides that employees may 
vote to deauthorize their union from signing a union-Shop agreement. If the 
compulsion of the union shop is retained, this would seem to be a necessary 
safeguard, even though it be a limited one. 

It is recommended that the decertification provisions of the law be retained 
and that the deauthorization provisions be not disturbed if the compulsory 
union-shop provision is permitted to remain. 

7. Nonelection certification 

One of the basic provisions of the present law is that unions (or employers) 
may petition the National Labor Relations Board to determine whether a given 
union really represents a majority of the employees in an appropriate bargaining 
unit. The Board is then required, if it finds that the petition warrants such 
action, to hold a secret ballot election so that the employees, in the security of 
a secret voting booth, may follow their own consciences in determining whether 
or not they wish to be represented by a union; and if so, which union. The secret 
ballot election is the crux of the proceedings to determine representation. 

A proposal pending before this committee would permit the NLRB to determine 
representation questions by methods other than a secret ballot election. Pre- 
sumably the Board might then certify a union on the basis of a card check or 
by votes at a public meeting. 


2 New York Times, March 11, 1°55 
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ho permit such invasion of the privacy of the individual employee, or to 
encourage the kind of pressure and coercion that would follow if anything other 

in a secret ballot election were used as the basis for designating a collective 
bargaining agent, would be a tragic disservice both to employees and to the cause 
of industrial peace. 

It is recommended that certification of a collective bargaining agent be based 
solely upon the results of a secret ballot election. 


XIV. CONCLUSION 
In conclusion it is urged 


(1) That the right of free speech be preserved so that employers be not 
restricted in discussing union matters with their employees, so long as such 
speech is free of threats of reprisal or promise of benefits conditioned on 
union activity. 

(2) That management be not compelled to disclose information which 
management considers to be of a confidential nature. 

(3) That compulsory unionism be prohibited. 

(4) That the present prohibitions against the secondary boycott be 
strengthened to make them more fully effective. 

(5) That communism in unions be effectively discouraged. 

(6) That a prohibition against striking during the waiting period follow- 
ing notice of a desired change in the contract be retained. 

(7) That the present provisions relating to national emergency strikes be 
retained until adequate experience has been had under the law. 

(S) That industrywide strikes be prohibited. 

(9) That regulation or prohibition of such unwarranted strikes as sym- 
pathy strikes, jurisdictional strikes, strikes to coerce an employer or 
employees tu violate the law, strikes to force restrictive practices and sec 
ondary boycotts, be strengthened. 

(10) That the present definition of “supervisor” be retained. 

(11) That the definition of “agent” be retained in order to maintain the 
effectiveness of the law. 

(12) That the law continue the prohibition against voting in representa 
tion elections by permanently replaced strikers. 

(13) That compulsory bargaining on health and welfare plans be elimi 
nated, and the interests of employees be fully protected in any revision of 
the provision for joint administration of negotiated health and welfare plans 

(14) That the provision for damage suits against unions for violation 
of contract or violation of law be retained 

(15) That the unions be prohibited from coercing employers to permit 
featherbedding practices whether that involves the hiring of unnecessary 
employees or the doing of unnecessary work. 

(16) That preemption of State legislation, particularly in the area of 
regulation of strikes and picketing, be limited. 

(17) That so far as procedural regulations are concerned, consideration 
be given to the need for maintaining equity, equality of responsibility, and 
industrial peace. 


In closing, we respectfully request that the criteria to be given maximum con- 
sideration with respect to proposed amendments are— 


(1) Protection of the public interest by promotion of industrial peace. 
(2) Actual experience under the law. 
(3) Effect upon improved employer-employee relations in the future. 
(4) Encouragement of a larger sense of responsibility on the part of 
both labor and management. 
(5) The need for equitable obligations and responsibilities by employers, 
employees, and their representatives. 
(6) The protection of the freedom of the individual. 
With these criteria in mind, we are confident that Congress will reach con- 
clusions which are thoroughly in accord witk the best interests of the public 
and of our country. 


APPENDIX A—EXcCERPTS FROM COMMUNICATIONS FRoM UNION MEMBERS PROTESTING 
CoMPULSORY UNIONISM 
Marcu 6, 1953. 
Mr. Georce W. ARMSTRONG, Jr., 
Dear Str: You are to be commended in regard to the recommendations that 
you advocated at the hearing before the House Labor Committee in respect to 
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the Taft-Hartley law. Not only as a believer in our American way of life but 
also as a union member and a workingman I am grateful that this country 
has men of your caliber, for if your recommendations are accepted you will have 
contributed greatly to the cause that the American soldiers are fighting to pre- 
serve this very day in Korea. 

Our organization advocated the election of Mr. Eisenhower, for he stands for 
these same principles and sponsored an ad in the ———— to that effect in the 
recent political campaign. 

In the past week 3 members (of our club) were attacked by a business agent 
of our union and 12 so-called goons, 2 of the members of our club were hospital- 
ized but were forced to drop assault charges for the lives of their children were 
threatened. 

Without going into detail there exists in our local union similar conditions 
that existed in the New York dockworkers’ union. 

In the past week — members of our club have been dismissed at the request 
of the union leaders to the employers: we don’t blame the employer we knew 
he is forced to because of the power of the union leaders. 

Although the Taft-Hartley law bans the closed shop it is still in effect in 
the —— Union of which we are members. 

We receive no financial reports from the union as to matters pertaining to 
the $18,000 this local takes in dues each month, and we either follow the union 
leaders’ dictations or we are blackballed from any job in this vicinity. 

If labor unions were governed by democratic principles then the rank-and- 
file members could and would gladly clean out their own organizations. Then 
it would not be necessary to pass Federal legislation that might curb the future 
advancement and security of organized labor. 

Our strength and resources are very limited im regards to the job we have 
tackled but if we can contribute to any degree to restore the basic principles of 
democracy to the American workers and their union organizations we will be well 
compensated. 

Thanking you again for taking into consideration the American workers’ prob- 
lems and endeavoring to restore to them their God-given rights, I remain 

Respectfully yours, 


Member of ———,, Local ———_, APL. 


MakcH 8, 1953. 
Mr. GreorGE W. ARMSTRONG, 
Chairman, Industrial Relations Committee 
National Association of Manufacturers, 
Washington, D. C. 

Dear Sir: Far more rapidly than is generally realized, the business and indus- 
try of this country is being enveloped by the spider web of union domination. 
One of the principal tools of the unions is the presently legalized union shop, 
through which workers are denied employment except upon sufferance of some 
union. Relief can be secured only through membership in, adherence and finan 
cial contribution to that union. Relief of the employer-management from. fear 
of strikes, with their attendant and frequently executed threat of forcible preven- 
tion of normal functioning, sabotage, and of personal violence, can be secured 
only by capitulating to the unions through acceptance of a union-shop agree- 
ment. ° * = 

In the matter of compulsory membership in a union, I have an additional per- 
sonal interest since my employer was recently hijacked into a union-shop agree- 
ment. However, I have sketchy advice that a worker offering to pay membership 
costs and dues can retain his employment even though refusing to take member- 
ship, and oath of membership, in the union. Do you have any information on this? 

Respectfully yours, 


Marcu 5, 1953. 
Dear Mr. ARMSTRONG: I am writing to you because of an article, entitled 
“Union Shop Ban Asked by NAM,” which I read in last night’s * * * Journal. 
Because of this article, I know your thought is the same as mine, in regards to 
compulsory membership in a union. Before proceeding further and so that you 
may clearly understand my position in this matter, and know that this is not from 
a so-called labor hater, please allow me to identify myself. I am 56 years of age 
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d for more than 37 years have been continuously employed as a locomotive 
fireman and engineer on the — Division of the New York Central Railroad. 
For more than 34 of those vears, I held voluntary continuous membership in 
I have been a voluntary union member all my working life. I em- 
phasize this point to show that I believe in the right kind of labor union and 
abor’s right to organize. I definitely do not believe in compulsory membership 

i any labor organization. In this I am expressing the opinion of the vast ma- 
jority of American railroad labor; I also believe that it is the opinion of all 
\merican labor, regardless of where they work. It is my sincere belief that if 
i: union has for its leaders honest, intelligent men, who are honest enough and 
nteHigent enough to put the welfare of their members, the employers, and the 
Nation above their own selfishness and greed, then a union is indeed a good thing 
for all concerned. But, where today will you find labor leaders of this type? 
Certainly not in the railroad brotherhoods. The leaders of these organizations 
have for many years been nothing more than absolute dictators, or, as I would 
express it, very highly organized gangsters. Time and space will not permit me 
to go-into full details of all the unjust, un-American things they have done; 
however, to mention just a few, as an illustration: For many years they have 
maintained 20 or more costly brotherhoods in the railroad industry, each with its 
swarms of overpaid officials. Their members have been given no opportunity to 
express their desires; in fact, in most cases, they have not even been consulted, 
\nother example of the methods used by these leaders, the president of the organ- 
ization to which I personally paid heavy tribute to, for so many years, ———— by 
name, some years ago appointed himself a life job in that organization. He can- 
not be removed. Is it any wonder that at long last the loyal members of these 
brotherhoods, who had voluntarily supported them all these years, began finally 
to rebel? Rebel in the only way we bad, to no longer pay tribute to these dic- 
tators. The leaders of the brotherhoods then retaliated by jamming through 
Congress (Sist) an amendment to the Railroad Labor Act, known as Public 
Law 914, which made it possible for them to negotiate the union-shop slave law 
on the American railroads. Incidentally, all this was kept a secret from their 
members until after it became a law. Since that time this evil, vicious thing has 
spread steadily through the railroad industry. 

The brotherhoods have negotiated these union-shop contracts with the various 
railroads, without even giving their members a chance to say whether they wanted 
it or not. Of course, these leaders are well aware that if railroad employees 
were given a chance to voice their opinion on this subject, they would turn it 
down, at least 10 to 1. Now, Mr. Armstrong, I am just the average American 
workman, but I am an American citizen and I believe in right and justice, and 
for an American citizen to be compelled by his Government to pay tribute, against 
his will, to greedy, unscrupulous labor leaders, who are nothing more than gang- 
sters and dictators, for our right to work, and earn an honest living, for himself 








the - 


and family, is certainly not right or just. I, personally, have done everything in 


ny power to aid this cause of justice. I have taken up petitions, among my 
fellow employees, I have sent them with personal letters to our Senators and 
Congressmen, and I want you to know that I am willing to make any personal 
sacrifice, to aid this cause, in any way I can. If this letter can be of any as- 
sistanee to you, you have my permission to use it, and under my own name. 
Please be always aware that these labor leaders in demanding this slave law are 
speaking for themselves and not we people who work. It is for their own pro- 
tection, not ours, that they wish to keep this slave collar around our necks. 

May you and your association do everything humanly possible to free the 
American workers from this evil, un-American law, for, if it continues to grow, 
then American liberty and freedom will surely die. 

Would be pleased to hear from you, I am, 

Sincerely, 


Marcu 11, 1953. 
Mr. G. W. ARMSTRONG, 
New York, N. Y. 

Dear Srr: I hope this reaches you O. K., as I noted several comments in the 
newspapers and want to wish you good luck in Washington. I wish closed shops 
and union shops, etc., were all banned, as I myself have to pay dues under a union- 
shop contract to a union which was expelled from the CIO for being leftist. I 
refer fo the American Communications Association, to which we have to pay into 
its coffers for the privilege of working for Western Union in New York City. 
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Besides the dues, strike funds, ete., they are now soliciting and collecting funds 
for what they refer to as a “fighting defense fund to protect our union”—but 
which is actually a fund to defend Joseph Selly and his other fellow travelers 
who have been and are being further investigated. The World-Telegram and Sun 
had an enlightening column March 5, 1953, by Nelson Frank, which explained 
their status and the efforts being made by the American Cable & Radio Corp. to 
have them left off the ballot in their coming election. * * * New York, however, 
seems to be permanently saddled with ACA, despite the fact that we are fighting 
communism abroad—with blood and money—here at home we are compelled }b) 
law to contribute to their support financially, as a condition of employment. 
How can we sincerely preach liberty abroad when we do not have it here at home, 
as long as any individual is compelled to either belong to or support a group in 
which they do not believe and which is against its Government? I do not know 
the answers and nobody seems able to solve this riddle. Perhaps you can mak¢ 
a dent somewhere? 
Best of luck. 
Sincerely, 


A Telegrapher Who Thinks It Risky To Permit a Red- Dominate d Union 
To Exist in Our Country’s Communication Network. 


TESTIMONY OF JOHN W. CUMMISKEY, REPRESENTING FURNITURE 
MANUFACTURERS ASSOCIATION, GRAND RAPIDS, MICH. 


Mr. Cummiskey. Thank you, Mr. Chairman. 

The CHarrman. Mr. Cummiskey, will you tell us who you represent 
in appearing here before us? 

Mr. Cummiskey. Mr. Chairman, I am here representing the Furni- 
ture Manufacturers Association, of Grand Rapids, Mich., the Em- 
ployers Association, of Grand Rapids, Mich., and a substantial number 
of independent concerns, most of whom are mentioned in my presenta- 
tion in the various case histories. I am a practicing lawyer in Grand 
Rapids, Mich., and a partner in the law firm of McCobb, Heaney & 
Dunn. 

I graduated from the Law School of the University of Michigan in 
1941. Since my student days I have devoted most of my time and 
attention to various phases of industrial and corporate practice, in- 
cluding labor relations. During World War IT, I served in the Army 
Air Forces for over 4 years, principally as a labor-relations officer in 
various assignments in the procurement districts and at Headquarters, 
Air Technical Service Command. Following the end of the war, I 
returned to general practice, particularly in the field of labor-manage- 
ment relations. I have represented both employees and employers. 
Particularly, I represent small firms for whom I negotiate labor con- 
tracts and otherwise advise them on problems in this field. 

I should like to begin by describing the first four stages of develop- 
ment in this country very briefly, of the law governing employee- 
employer relationships. The development may “be characterized by 
the legislative and judicial attitude toward unions vis-a-vis em- 
ployees, employers, and the public. The first. stage might be called 
the suppression stage during which employers were free to contract 
on an individual basis with employees, the public generally was not 
concerned with the problem, and the courts held that unions were 
illegal per se. 

The second stage may be designated the toleration stage. The le- 
gality of employee organization was recognized and employers per- 
mitted to contract with individuals or unions as the circumstances 
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required. This was an era characterized by the doctrine of laissez 
faire. 

In the third stage, the union promotional and coddling stage, the 
railway labor legislation, then the Norris-LaGuardia Act, then section 

(a) of the National Industrial Recovery Act, and finally, in 1935, 

he original National Labor Relations Act were enacted. During this 
period unions were not only recognized but were aggressively pro- 
moted by governmental agencies under the lopsided Wagner Act. 

The fourth stage is represented by the Taft-Hartley law. In this 
-tage Congress for the first time recognized that the public has a vital 
nterest in labor disputes, that the rights of individual employees must 
be protected, and the rules must be fairly drawn for both unions and 
management with responsibilities commensurate with the rights 
granted or protected by the Government. Unfortunately, through 
what I believe is administrative misinterpretation and mishandling, 
the Taft-Hartley law has been twisted and distorted until in many 
respects any relationship between congressional intent stated in the 
original statute as it was passed and the present actual operation under 
that law is purely coincidental. 

The present status of our labor laws is such that it raises the ques- 
tion, What should our Federal labor policy be? I think it is clear 
that the original Wagner Act was designed as a one-sided law to 
encourage the formation of labor unions and protect them in their 
developmental and subsequent stages. Certainly I cannot argue that 
this has been anything but suecessful. Today unions are powerful, 
independent organizations energetically engaged in the field of poli- 
tics as well as other fields, commanding vast sums of money which are 
(ax exempt, and maintained in their position by the various forms of 
compulsory membership which insure an even flow of income into the 
union treasuries. 

As a matter of fact, the situation today is almost exactly the reverse 
of the situation which many thought existed in 1935. In the days 
immediately preceding the Wagner Act its proponents urged that it 
was necessary to protect the weak unions against the almighty em- 
ployers. How different this situation is today! The big unions are 
certainly the equal to the big companies in their economic struggles. 

The real problem is the big union against the small employer. Just 
as an example I have a problem at the moment involving the teamsters 
union and an employer, Canada Dry Bottling Co., who has four truck 
drivers. The teamsters, as you gentlemen all know, have just an- 
nounced that they have a fund of $26 million in their treasury and that 
they intend to embark on an extensive organizing campaign. My 
client comes to me and asks how he can withstand the demands made 
by the union even though in this present business situation his take- 
home pay for 1 week is less than the take-home pay he is presently 
paying his drivers. Asa matter of fact, there are more business agents 
on the payroll of the teamsters union in our community than this man 
has employees who are eligible for membership in the union. The 
employees themselves have voted, at the union halJ, against representa- 
tion by the union, but the union will not recognize their desires. 

This is only one out of many examples that I could give you where 
it is the employer and his small number of employees who find that 
they have no bargaining power against the big unions. 
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I would like to refer you to the statement made last week by Mr. 
Walter Reuther which appeared in most of last Sunday’s newspapers, 
to the effect that the net worth of the UAW-CIO was placed at $13,- 
846,433, including a strike fund of $7,019,724. The union also claims 
that it has 1,318,719 members. I think that is an example of the growth 
to which unions have come today. 

Senator Doueias. What is the combined net worth of General Mo- 
tors, Ford, and Chrysler companies, the Big Three in the automobile 
industry ? 

Mr. Cummiskey. I have no knowledge of that, Senator. 

Senator Doveias. That would run into several billions of dollars, 
wouldn’t it ? 

Mr. Cummisxey. I would imagine so; yes, sir. 

Senator Dove.as. So that taking those employees alone the net 
worth of the UAW-CLO would be less than 1 percent, probably not 
more than a quarter of 1 percent of the net assets of these 3 automobile 
companies alone. And in addition, of course, the UAW has contracts 
with many hundreds of other employers. From the figures that you 
give, I would think the net assets of UAW would prob: ibly be not more 
than one-tenth of 1 percent of the net assets of the companies wit! 
whom they have collective agreements. 

I put that in in order that the record may be somewhat better 
balanced on that point. 

(See correspondence between Hon. Paul H. Douglas and John W. 
Cummiskey at p. 361.) 

Mr. Cumaaisxry. If we review history, we will find a striking resem- 
blance between the complaints of the union leaders against any restric- 
tions on their conduct, and the complaints of large corporate interests 
in the late 19th and early 20th century against similar restraints upon 
their uncontrolled actions. 

In this country we have recognized the fundamental equitable maxim 
that with every right there is a corresponding and equal duty not to 
use that right to the injury of others. So today, with unions, we are 
faced with the need to impose upon them the duty to exercise their 
rights in such a way as not antsiele to injure others. 

The development of unions was felt necessary to combat the growth 
of large business organizations in which the individual employee 
became merely a cog in a great machine, and lost any feeling of indi- 
viduality. Management in these instances became a professional 
group which actus ully operated the business for absentee owners. It is 
not surprising that the employees sought some way to restore an 
opportunity to protect their individuality : and the expression of their 
desires. Hence, unions were originally conceived as voluntary associa- 
tions of employees to deal with their employers. 

Unions today have become so big and so organized nationally that 
the individual employee now is saddled with two bosses—his manage- 
ment boss and his union boss—both in the large factory far removed 
from him and his problems. Instead of the one “old man of the sea’ 
around his neck, the individual employee now has two. Little atten- 
tion is paid to the interests of the employee or of the small employers 
as these titans—big management and big union—jockey for position. 
The individual employees and the small employers are today at the 
mercy of the big, powerful, economically strong unions 

We have today a situation in which we have developed over a period 
of years during this protective period of the Wagner Act what I would 
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call a professional class of union managers, similar to our profes- 
sional class of company managers. As an example, let me cite the 
irrent situation in the VAW-CIO. 

You know that General Motors and the VAW-CIO have been dis- 
cussing escalator clauses for several months. I represent a relatively 
small company, Grand Rapids Brass Co., in Grand Rapids which is 
iso faced with negotiating a new escalator clause. We have made 
proposals to settle the major issues, otherwise involved, and asked if 
we could resolve the entire dispute by including the escalator clause. 
We were told quite bluntly that, regardless of what we agreed upon, 
the local union could not make any agreement on the escalator clause 
itil the General Motors dispute was settled. The reason? The 
executive board of the UAW-CIO had instructed all locals that its 
policy was not to make any escalator agreements until General Motors 
was settled, and, therefore, the local, regardless of its desires, could 
not make any agreement with us. 

[ would like to cite some other companies on this particular point. 
| have another company, the Wolverine Brass Co. In January we 
went to the union to see if we could make a settlement or resolution 
of the escalator problem. The local bargaining committee sat down 
and were very much interested, and we felt we had reached an agree- 
ment. During the period from our first discussion to our second dis- 
ussion, the local board received instructions from the UAW-CIO 
board in Detroit that they were not authorized to make agreements, 
and they had to come back and tell us they were sorry but there was 
nothing they could do to make an agreement with us. 

Another case is the Marvel Co., Sturgis, Mich. We made a con- 
tract down there with the local union, signed by the bargaining com- 
mittee, ratified by the membership, signed by the international repre- 
sentative. A copy of it was sent to the chief of the region of the 
UAW-CIO in Detroit, and nothing was heard for a month or a month 
and a half. Then the contract came back with instructions to the 
local union that it was not satisfactory to the international and it 
must be renegotiated. During this month or month and a half, a 
contract had been put into effect, the wage agreement had been paid 
to employees, and actual bargaining and settlement of grievances had 
taken place under this contract. The local union came back to us. 
We protested that we had an agreement. ‘The international came into 
the picture and ordered a strike, and the strike lasted over 4 weeks 
before the company was forced to give in. 

Another example are the practices now followed by the unions 
whereby in most applications to the National Labor Relations Board 
for certification it is the international union which is the petitioning 
party, and therefore it is the international union as such which is certi- 
fied rather than any local unions, and the international unions have 
been requiring that the contracts be made with them or with themselves 
and the local as their agent. 

These are just some illustrations of interference by these national 
labor organizations in collective bargaining in small business which 
will delay benefits for the employees for some time and depended en- 
tirely on an outside situation not related to the problems of the par- 
ticular plant involved. 

Another example which came up last month is the announced inten- 
tion of the teamsters to “raid” other unions and detach from bargain- 
ing units already certified in years past by NLRB or recognized by 
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the employer all persons over whom the teamsters claim jurisdiction, 
The unions involved do not feel that they are st rong enough to with) 
stand the teamsters and are asking employers what they can do to 
protect these long-established bargaining units. 

I cite these examples to point out the need for recognizing that 
these organizations have arrived at a status of power where they no 
longer require the protective hood of Government, but are perfectly 
capable of standing on their own two feet. 

Under such circumstances, I submit that there is no longer any need 
for the Federal Government. to encourage and protect the growth 
of unions. There js, however, an urgent need for the protection of 
the rights of employees and of the smaller employer. This, it seers 
to me, can be accomplished in 1 of ~ ways, and I submit these as 
alternatives, 

First, the return to the several States of the entire function of legis. 
lation in labor-management relations except some provision for na- 
tional emergency situations and control of union monopoly power, 

I wish to point out. to the committee that a great many of our 
States, particularly our indust rial States, have laws governing labor- 
management relationships which. either by legal decision or legis- 
lation, antedate the Wagner Act. Some of these same States have 
State labor-relations boards such as Wisconsin and New York, which 
were modeled after the original Wagner Act. A substantial number 
of the States have their own mediation services such as Michigan, 
New York, and New Jersey. My own State of Michigan has what 
we have considered a fairly comprehensive law governing union. 
wanagement relationships and protecting the rights of employees, 
We now find, however, that a goodly portion of this law cannot be 
«pplied to companies engaged in commerce in our State because of 
what I consider to be a distortion of the Taft-Hartley law, namely, 
the doctrine of Federal] preemption of the field. 

Senator Tarr, | may say that we never intended any preemption 
of the field. The Supreme Court has gone beyond what we intend. 
Whether or not we used the right words. I don’t know. 

Mr. Cummiskry, I was down here in 1947, and I couldn’t find any- 
place in any discussion or the debates where there Was any inference 
that the States tradit ional right to control st rikes, secondary boycotts, 
would be entirely destroyed. I think the Federal preeinption doctrine 
is something that has started and is now going on by leaps and bounds. 
It must be remembered that the States traditionally and unquestion- 
ably until the last year or so have had the right under their historica] 
police power to legislate and judicially control the conduct of unions. 
individuals, and employers in matters which affected the public health, 
safety, or interest, By this I specifically refer to controlling the pur- 
poses of, and the methods used in. strikes, boycotts, lockouts, and 
other similar actions. Today, however, this newly applied doctrine 
of Federal preemption will destroy the historical] rights of the States. 

The Cnamman. You would take out of the law, then, or not advo- 
cate putting in the law. any control over strikes, boycotts, lockouts, and 
so forth, on the Federal] level. 

Mr. Cumiskry. Yes, sir. 

The Cuamrman. You would prefer to have it all go back to the 
State, 
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Mr. Cummuskey. Yes, sir. I discuss that in rather great detail 
h case histories in the balance of my statement, which, if I have 
opportunity, I will do. 

The CHatrMAN. Go ahead. 

Mr. Cummiskey. It appears that today with the development of 
ons to the point where they are self-sustaining independent organ- 
tions, it is time that they be permitted to stand on their own feet 
| represent their own interests without interference or intervention 
Federal legislation into local affairs of primary interest to the 

States. Very similarly let me point out that corporate organizations 
their relationships to each other are controlled primarily by 
ite law. I believe that labor unions too should be controlled i 
r internal operations and external relationships with other persons 

State law. 

Senator Douetas. Do I understand that you wish to have all 
e labor-management relations acts repealed 4 
Mr. Cummiskry. That is my recommendation, Senator; yes, sir. 
senator Tarr. Except as to the national emergency strikes? 
fr. Cumauskry. National emergency and monopoly, which I feel 
traditionally Federal fields. 

Senator Doveras. In other words there would be no legal protection 
the opportunity to bargain collectively even if a majority of the 

vorkers in such unit so voted ¢ 

Mr. CumMiskry. Senator, you will find that many of the States, 
such as Michigan and New York, have laws to cover that situation. 

Senator Douetas. I mean no Federal law. 

Mr. Cummisxey. There would be no Federal law. 

Senator DotGias. And no Federal definition of an unfair labor 
practice. 

Mr. Cummiskery. No, sir; there would not be. 

Senator Dovuetas. And the injunction provisions would go back to 
where they were prior to the Norris-LaGuardia Act, let me emphasize 
prior to it? 

Mr. Cummiskey. That is correct. 

Senator Dove.as. But in addition you would impose two restric- 
tions upon union activity which did not then exist, namely restrictions 
in the field of so-called national emergencies, and restrictions which 
would outlaw industrywide collective bargaining ? 

Mr. Cummiskey. I merely stated that there are two fields in which 
I think the Federal Government has an interest. not only in the labor- 
management situation but an interest in every field. One is the ques- 
tion of national emergencies, which involve the safety of the Federal 
Government, and the other is the question of antitrust or monopoly 
powers, which also is entirely eee the province of the Federal 
Government, as the only way it can be controlled. 

Senator Doveras. Those are the only two purposes for which you 
would use the commerce powers of the Federal Government, namely, 
to place upon strikes in national critical industries restrictions which 
did not exist prior to 1930, and to place upon industrywide or regional 
collective bargaining restrictions which did not exist prior to 1930? 

Mr. Cummiskry. That is correct. 

Senator Tarr. Would you also repeal the railroad mediation law ? 
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Mr. Cum™iskey. Well, Senator, I have a case now before the Su 
preme Court of Michigan that involves that law. I have not touched 
on that. Frankly, I am not prepared to discuss that aspect of 
I think the railroads have some peculiar problems that may be withi: 
the Federal jurisdiction. 

Senator Tarr. What I was leading up to was the suggestion that if 
you don’t propose that we repeal the railroad labor law, why or 
the same considerations apply to all other concerns actually opera 
ing in interstate commerce, like telephone and telegraph Wpieianicn 
truck operations, and other purely interstate operations / 

Mr. Cummiskey. Well, I think that the answer there is traditionally 
that there is a difference between the operation of the railroads and 
the operation of your local service carriers, for example. 

Senator Tarr. I was just wondering if you are interested in the 
protection of the rights of employers, the rise of small employers, 
whether the State isn’t wholly unable to protect them against the 
operation of the national true an ‘rs union, for instance. 

Mr. Cum™iskey. I don’t think; 

Senator Tarr. That is, by che 1 use of “hot cargo”, refusal to trans 
port goods, and all sorts of practices which would be wholly outside 
the power of the States to control. 

Mr. Cummiskey. For example, the so-called “hot cargo” or un 
fair goods arrangement that the teamsters are attempting to impose 
are illegal in the State of Michigan, and in several other States, by 
our common-law doctrine. 

Senator Tarr. That is right. If they are legal in Illinois, they are 
legal in other States. They could operate against Michigan, I think. 
waa ly, regardless of anything Michigan might do. 

Mr. Cumiskey. 1 think you will find, Senator, if there are any 
ieee ary lapses in our State governments, there will immediate] 
be, when there is a clear restoration of the power to the States, either 
case decision or laws passed which will very quickly pick up any of 
those particular problems. I know in Michigan we have had under 
consideration almost every year in our legislature the adoption of a 
little Wagner Act, so-called. 

Senator Tarr. I still wonder whether, regardless of that, there isn’t 

field of interstate operation which would be beyond the power of 
the States, no matter how much the States may operate. In general, 
I am quite willing to leave it to the States, the control of anything 
that we can do. But is there not in this whole field of interstate 
transportation and the effect of it on other things, the field of power 
where the States cannot successfully operate / 

Mr. Cummiskey. Might I point out to you that I suggested in that 
field, where you get into the monopoly, antitrust and industrywide 
problems, that there is an appropriate field for the Federal Govern- 
ment to operate ‘ 

Senator Tarr. I think that question is broader than just a question 
of monopoly. 

Mr. Cummiskey. I think the benefits which would flow from such 
action may be summarized, as these: 

(1) We will have eliminated a large and ever-growing Federal 
agency whose operations are constantly interfering in the field of 
States rights. 
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(2) Such action would recognize that unions are responsible adult 
ganizations and should be treated on the same basis as any other 
isiness organization; that unions are not particularly within the 
province or protection of the Federal Government. 

(3) It would restore to the States clearly and unequivocally their 
power to handle their own domestic affairs within their borders and 
vould permit the full play of existing State laws and legal decisions, 
, power which has been temporarily suspended. It would undoubtedly 
bring about in some States at least additional legislation in the labor 
field which has been postponed year after year because of the existence 
of the Federal laws. 

(4) It would automatically permit each State and its people to 
determine for themselves what limitations the State would wish to 
pose On Management-union problems in the light of the State’s own 
peculiar circumstances, needs, and industrial development. 

The CHairMaAN. You are suggesting there that there would be varia- 
tion inthe States in treating some of these problems / 

Mr. Cummiskey. There is a very definite variation. My own State 
of Michigan, for example, isa highly industrialized State. 

The Carman. So is mine, New Jersey. 

Mr. Cummiskry. And I think we have problems which are not true, 
perhaps, in some of the States of the Far West, which are agricultural 
and mining, primarily. I think there is a great need to recognize 
those variations and permit people in those States to handle the 
problems as the people in those States see fit. 

The Cuamman. That is what I want to bring out, that you are advo- 
cating the use of laws depending upon the conditions within the 
locality, and that the States would take care of that. 

Mr. CumMiskey. That is correct. 

(5) Such action by the Federal Government would serve notice 
upon the unions that they must handle themselves in a responsible and 
orderly manner in accordance with the dictates and requirements of 
the laws of the several States. 

(6) Such action would almost automatically tend to restrain or 
eliminate the monopolistic control by unions over their locals and 
would tend to restore collective bargaining to the employer-employee 
level where it properly belongs. 

(7) It would simplify labor relations locally. Under present laws 
and decisions of the NLRB the requirements imposed on the parties 
in the conduct of labor relations have become so complex that no 
lawyer, owner, or manager can say with certainty what he is per- 
mitted to do in this field or what he is required to do. 

The Congress should legislate in two fields which traditionally 
belong to the Federal Government ; national emergency situations, and 
control of monopolistic activities on the part of unions. 

The Ciairman. Let me ask you one question with regard to your 
theory. You are thinking in terms now of the individual workers and 
small businesses, that they are particularly affected by the present 
legislation that we have and you want to strengthen the position of 
the worker. Now, how does your program tend to strengthen the 
position of the worker in the overall picture ? 

Mr. Cummiskey. No. 1, it would return collective bargaining down 
to the employee and employer level, where I think it properly belongs. 

The Cuarrman. You think that benefits the worker ? 
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Mr. Cummisxey. I don’t have any question about it, Senator. In 
my experience, as I have pointed out elsewhere in these cases, it is the 
interference of the international unions that has caused a great amount 
of dispute, when we want to get them settled at the loc al union, and 
then the international union comes back a month or a month and a half 
later and says ten can't do it that way. 

Senator Tarr. | ate lly, you compl: ained rather properly, be- 
cause I sympathize with the complaint, about the fact that interna- 
tionals can naaeol: loc als and prevent them from making the agree- 
ments that they may want to make. If you have no Federal law, how 
is the State going to invalidate such an agreement ? 

Mr. CumMiskry. Well, again I refer to the comparison in your anti- 
trust situation between the control exercised over companies by nations. 
if the international union is an attempt to combine the locals and exert 
through that combination interference with the local unions, then [ 

‘| that in the antitrust or general control of unions there can be ade- 
quate coverage to prevent interference by the international unions in 
these various locals. I believe in the Hartley bill in 1947, Senator, you 
will find some very specific suggestions for the control of monopolistic 
and centralized power on the part of the international unions, 

Senator Tarr. By the time you regulate your union relationships 
through that kind of an approach, you almost get back to the Taft- 
Hartley law again. That is all I suggest. 

Mr. Cummiskey. I don’t suggest you would. In any event, you 
would have eliminated the Federal Government, and confined its 
activities to those particular Federal questions and restored the entire 
balance back to the States for their own action and operation. It is 
not the first time that the Federal Government has done that. I think, 
as one example, you have prohibition. At one time the Federal Gov- 
ernment exercised control and then turned it back to the States. I 
think, too, to attempt to restore to the States the power that they 
traditionally have had and should have is in accordance with general 
States rights approach of the administration. 

Senator Tarr. We are not going to be able, Mr. Cummiskey, to 
hear your entire statement. I suggest that, after looking through it, 
that you go down now to the alternative that you have, chapter 3, 
the amendment of the existing law to establish fair labor practices. 

Mr. Cummiskey. That is exactly what I intended to do, Senator. I 
realize this statement is rather long. It actually is a summary of the 
other material that I have here. I have further restricted it. 

Senator Tarr. I would like to hear your statement on the chapter 3 
amendments, beginning on page 12. 

Mr. Cummiskry. If, however, it is the feeling of the Congress that 
Federal interference beyond that necessary for emer gency situations 
or monopolistic practices should be continued, then I submit that the 
existing law should be amended substantially. 

In deter mining what amendments should be made to our labor laws, 
the first question which would present itself to you gentlemen is “What 
is a fair labor policy?” I submit to you briefly the following major 
policy points which are basic to any fair law which will resolve the 
continuing conflicts and bring about a period of legislative and in- 
dustrial peace during which the law can operate without a constant 
political bickering every 2 years for its change. 

Such a policy I believe should cover at least the following points: 
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First, we should strive for equality between management and the 

nion. 

“Second, we should place great emphasis on protection of the rights 
of individuals. 

Third, we must provide protection for the historic rights of the 
States to handle labor problems and should unquestionably restore 
to the States the right to determine and regulate, either judicially or 
by legislation, management-union relationships in their respective 
ireas. 

Fourth, we should bring collective bargaining to its proper level, 
hat is, to the level of the employer and his « employees. 

Fifth, we should provide for fair and impartial administration of 
the law. 

Sixth, we should control monopolistic practices of unions as well as 
)f business. 

Seventh, we should protect our Federal system against national- 
emergency situations. 

The second question which naturally presents itself is this: “What 
‘ind of a law should we draft to cover such policies?” I would recom- 
mend to your serious consideration the following changes: 

A. Elimination of the present NLRB and its staff and establish- 
ment of a new board and new staff. 

Such a recommendation is based on a deep personal feeling that 
no law, however fair, regardless of what legislation you gentlemen 
prepare, there is no possibility of fair administration of the law with 
the present board and its staff. The hopes expressed in the Taft- 
Hartley law, for example, of separating the prosecuting and judging 
functions by dividing the parts of the Board, have failed because 
administratively, at least, the two have been joined back together. I 
feel, too, that the Board has distorted the language in the intent of 
the Taft-Hartley law. For example, the captive audience or equal 
facilities theory which I discuss in some length in my statement, in 
which, as Mr. Armstrong told you earlier, the Board first of all ‘de- 
cided that it was not going to apply the free-speech provision to elec- 
tion matters. And then from there it jumped to holding that the 
exercise of free speech by the employer without offering the equal 
opportunity to the union constituted interference. And then finally, 
in the recent case of the Metropolitan Auto Parts, the Board has come 
full turn on this situation and decided that even though the employer 
made a speech 2 days before an election, and the union had ample 
opportunity to reply, as far as the Board was concerned, the employer 
was still obligated to offer the union an equal opportunity on the em- 
ployers’ time and premises to answer. 

I might also refer to the Hekman Furniture Co. case. There was a 
situation in which the company, which is a Grand Rapids Co., and the 
union, had had a dispute over certain wage-rate information. That 
dispute was subsequently taken before the Board, and at the time the 
hearing began, the union ana the employer had reached an agreement 
as to exactly how to resolve that particular argument between them. 
When it was presented to counsel for the General Counsel, however, 
he refused to accept that collective-bargaining arrangement that had 
been made, saying that the Board itself would police the points in 
the hearing. That hearing was held some time ago, and the matter 
is on its way to the Sixth C ireuit Court of Appeals. 
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I would also like to point out the Wolverine Shoe & Tanning Corp. 
In that particular case the employer was faced with a situation in 
which the union called a sitdown strike to force the employer to dis- 
charge an individual employee who had expressed his opposition to 
the union. The employer filed charges with the Board. That charge 
was filed in September of 1952. There has never been any invest) 
gation by the Board on that charge. 

In December of 1952, however, the union filed a charge, in which it 
alleged certain discriminatory discharges and a refusal to bargain 
were made. The union’s charge is being investigated very thoroughly. 
The Board h: as advised us that they intend to consolidate the two 
charges, but t! ie employer has never had an answer to his charge. 
There is another aspect to that case. The principal question raised 
by the Board’s investigating agent is the question of whether or not 
the union was the responsible agent, and I have referred in my state- 
ment to a number of cases which will demonstrate the different appli- 

cation of the doctrine of agency even though the statutory language 
is the same, that the board uses in applying agency to employers as 
against employing agency theories to unions, to show that the Board 
will and has been de ‘fining agency on the part of employers and associ- 
ates of employers on very skimpy facts but applying a very strict and 
technica] doctrine of agency to the unions. 

Then, too, we had a case involving the 6-month statute of limita- 
tions, where the charge was filed against the employer in October of 
1951, alleging a discriminatory discharge of 3 employees. The charge 
was investigated. The investigator advised the company that he 
found no foundation for the charge, and the company thought noth- 
ing about it. Ten months later, an amendment was filed to that 
charge, alleging interference under section 8 (a) (1). We protested 
at the hearing that this was an entirely new charge that they were 
attempting to file under the provisions of the original charge, on the 
basis that the actions had occurred well prior to 6 months before the 
time the amendment was attempted but the Board overruled us on 
that question. 

I also wish to point out to you the Board’s attitude, despite the 
rulings of the seven courts of appeal, that the mere enum of 
an employee constitutes interference under section 8 (a) (1), again 
an insistent refusal on the part of the Board to accept the circuit 
court’s decision. 

The Cuarrman. I don’t think we will have time, Mr. Cummiskey, 
to review all of these cases now. If you want to cover the points 
in your argument, it might be better to get those into the eanea. and 
we will file, of course, your whole brief. 

Mr. Cummiskey. All right, sir. Assuming that we wish to con- 
tinue with the National Labor Relations Board or an agency similar 
to it, I would recommend that the functions of the Board be limited. 
I think that the first question would be what kind of representation 
authority should the Board have. I would recommend that you 
continue the representation authority in the hands of the Board 
or its successor with three limitations. I feel that there should be 
a specific definition of jurisdiction of the Board so that there will be 
some criteria, whether by number of employees or perhaps by dollar 
value of business, whereby a clear line of distinction can be drawn 
between those cases which the Board will take, and those cases which 
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will not. I believe that the free-speech protection should be ex- 
rended also to election matters, to very thoroughly clarify the right 
f an employer to speak freely to his emplayess. And I would rec- 
umend that the Board’s authority in election matters be made ex- 
isive, and that recognition strikes and picketing be prohibited. 

the question of the unfair labor practices, 1 have recommended 
some detail that the provisions be eliminated entirely, and that that 
atter be returned to the States although we would retain the pro- 
sions of section 7. In the alternative, I would like to suggest that 
there is a continuation of the idea of unfair labor practice charges, 
at in the first place the language be clarified and that in the second 
ace this committee very seriously consider eliminating any function 
of the National Labor Relations Board in the field of unfair labor 

ractices, turning the matter entirely over to the Federal court system. 

_ The parties, as private litigants, then would be entitled to file their 

omens and have their cases heard in the Federal courts. The 

erpretation of the law will be clear and to the point. We could 

wive, Very easily, as we now do in our Federal courts, a system of 

special referees in chancery, or special referees in bankruptcy, who 
would be entitled to conduct the necessary hearings. 

The Cuarrman. Mr. Cummiskey, you realize, of course, that the 
ordinary courts, with the different things that they have to cover, are 
not expert or experienced in labor-management relationships, and 

that there is a very special relationship here. If we are going to try 

to get a better feeling between management and labor, we can’t just 
throw this thing into : the courts for determination. I am impressed 
with that argument, and I think we do have a system here that cannot 
be completely relegated to the courts for determination. 

Mr. Cummiskey. Senator, I don’t feel that these labor-management 
relationships today should be classified as a special category. Most 
f your problems that arise are problems that can be handled very 
easily by the courts and as a matter of fact they are going to the courts 
in ever-increasing numbers. You have a lot of appeals from NLRB 
decisions today and ultimately your answer comes from the courts. 

If we can provide that the parties themselves as private litigants 

‘an go directly to the Federal court, then you have your Federal Gov- 
ernment exercising the judicial function of the judge. We don’t 
have the argument that the Federal Government is both prosecutor, 
judge and jury in these cases. We would be able to eliminate a sub- 
stantial portion of an administrative agency, which, incidentally, 
would have the result of producing some substantial economies. 

Senator Tarr. Mr. C ummiskey, this thought occurs to me: The 
suggestions you are making involve the drastic change in the whole 
approach to labor-management relations. My impression is that if 
we want to consider those, and I cert: ainly shall read your brief with 
care, I would certainly like to get rid of this Federal job if it can 
be done, or cut it down. But I think probably it would have to be 
the occasion of a longer study than this committee proposes to make 
at this time. 

[ do not think we can just change the whole structure of the Taft- 
Hartley Act in the present hearings, regardless of how wise that may 
be. So we might include in the law some provision for a committee 
to study the whole problem of an entirely different approach to labor- 
management relations. . However, we will sound out the other wit- 
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nesses, the labor people also, as to their feeling toward this genera] 
limitation. 

Mr. Cummiskey. Senator, I would suggest in any event, in con- 
formity with the legislation which you have already suggested, we 
should bring about a very definite disestablishment of the Office of 
General Counsel from the Board. I pointed out in my brief some 
reasons why that should be done. 

Senator Tarr. Well, of course, I have proposed an amendment for 
the separation, which would set up a new administrator who could take 
an entirely new approach, regardless of how the Board might be 
changed or not changed. 

Mr. Cummiskey. I think at least that would be necessary. Let me 
summarize, if I may, by saying that as far as specific changes in the 
language of section 8. ] have propos sed a good many im my ‘st itement 
which would permit the conformity of ‘identical case Taw to both 
unions and employers. I wish to point out that in my statement | 
cover rather extensively the problem of the unfair goods clause, the 
osteinn of Federal preemption, particularly as it is applied in the 
State of Michigan, in destroying the validity of our State laws, con 
trolling mass picketing, boycotts, secondary or otherwise, the so 

illed featherbedding actions, and other cases of that nature. I would 
nciakaasl most since re ‘ly to this committee that either they redefine 
the role of the Federal Government in collective bargaining, or in 
mending the statute they attempt to st rike a more equal “balance 
between employees, employers, and unions, and protect the rights 
of the States, particularly in the field of mass pic keting, force, violence, 
secondary boy cotts, and similar actions, to continue the exercise of the 
speedy remedies now or in the immediate past available to us, and to 
eliminate the doctrine of Federal preemption from the statute. 

I th: ank you very much. 

The Cuarrman. We thank you, Mr. Cummiskey, for your testimony. 
We will have your ere. report filed with the committee. 

(The statement of Mr. Cummiskey follows :) 


STATEMENT OF JOHN W. CUMMISKEY, GRAND RAPIDS, MICH. 


My name is John W. Cummiskey. I am presently practicing law in Grand 
Rapids, Mich., as a partner in the firm of MeCobb, Heaney & Dunn. I graduated 
from the law school of the University of Michigan in 1941. Since my student 
days, I have devoted most of my time and attention to various phases of indus 
trial and corporate practice, including labor relations. During World War II, 
I served in the Army Air Forces for over 4 years, principally as a labor-relations 
officer in various assignments in the procurement districts and at Headquarters, 
Air Technical Service Command. Following the end of the war, I returned to 
general practice, particularly in the field of labor-management relations. I 
have represented both employees and employers. Particularly, I represent smal! 
firms for whom I negotiate labor contracts and otherwise advise them on 
problems in this field. 


CHAPTER I, History 


I should like to begin by describing the first four stages of development in 
this country of the law governing employee-employer relationships. The de- 
velopment may be characterized by the legislative and judicial attitude toward 
unions vis-a-vis employees, employers, and the public. The first stage might 
be called the “suppression stage” during which employers were free to contract 
on an individual basis with employees, the public generally was not concerned 
with the problem, and the courts held that unions were illegal per se. 

The second stage may be designated the “toleration stage.” The legality of 


employee organization was recognized and employers permitted to contract with 
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viduals or unions as the circumstances required. This was an era charac. 
zed by the doctrine of laissez-faire. 

In the third stage, the “union promotional and coddling” stage, the railway- 

or legislation, then the Norris-LaGuardia Act, then section 7 (a) of the 

ional Industrial Recovery Act, and finally, in 1935, the original National Labor 

Relations Act were enacted. During this period unions were not only recognized 

were aggressively promoted by governmental agencies under the lopsided 
igner Act. 

he fourth stage is represented by the Taft-Hartley law. In this stage Con- 
gress for the first time recognized that the public has a vital interest in labor 

putes, that the rights of individual employees must be protected, and the 

es must be fairly drawn for both unions and management with responsi- 
ties commensurate with the rights granted or protected by the Government. 
Unfortunately through what I believe is administrative misinterpretation and 
shandling, the Taft-Hartley law has been twisted and distorted until in many 
pects any relationship between congressional intent stated in the original 
ite as it was passed and the present actual operation under that law is 
rely coincidental. 

rhe present status of our labor laws is such that it raises the question, “What 

uid our Federal labor policy be? I think it is clear that the original Wag 

Act was designed as a one-sided law to encourage the formation of labor 

is and protect them in their developmental and subsequent stages. Cer- 

uly I cannot argue that this has been anything but successful. Today unions 
powerful, independent organizations energetically engaged in the field of poli- 
sas well as other fields, commanding vast sums of money which are tax exempt, 
maintained in their position by the various forms of compulsory membership 

h insures an even flow of income into the union treasuries. As a matter 
fact, the situation today is almost exactly the reverse of the situation which 
ny thought existed in 1935. In the days immediately preceding the Wagner 
\ct its proponents urged that it was necessary to protect the weak unions 
gainst the almighty employers. How different this situation is today! The 
g unions are certainly the equal to the big companies in their economic struggles. 
fhe real problem is the big union against the small employer. Just as an ex 
uple I have a problem at the moment involving the teamsters union and an 
mployer (Canada Dry Bottling Co.) who has four -ruckdrivers. The team- 
Ss, aS you gentlemen all know, have just announced that they have a fund 

f $26 million in their treasury and that they intend to embark on an extensive 
rganizing campaign. My client comes to me and asks how he can withstand 
he demands made by the union even though in his present business situation 

s take-home pay for one week is less than the take-home pay he is presently 
ving his drivers. As a matter of fact, there are more business agents on the 
avroll of the teamsters union in our community than this man has employees 
vho are eligible for membership in the union. The employees themselves have 

ited, at the union hall, against representation by the union, but the union will 

t recognize their desires. This is only one out of many examples that I could 

ve you where it is the employer and his small number of employees who find 
hat they have no bargaining power against the big unions 

If we review history, we will find a striking resemblance between the com- 
plaints of the union leaders against any restrictions on their conduct, and the 
complaints of large corporate interests in the late 19th and early 20th century 
igainst similar restraints upon their uncontrolled actions. 

In this country we have recognized the fundamental equitable maxim that 
with every right there is a corresponding and equal duty not to use that right 
o the injury of others. So today, with unions, we are faced with the need to 
mpose upon them the duty to exercise their rights in such a way as not unfairly 
to injure others. 

The development of unions was felt necessary to combat the growth of large 
business organizations in which the individual employee became merely a cog 
in a great machine, and lost any feeling of individuality. Management in these 
instances became a professional group, which actually operated the business for 
ibsentee owners. It is not surprising that the employees sought some wavy to 
restore an opportunity to protect their individuality and the expression of their 
desires. Hence, unions were originally conceived as voluntary associations of 
employees to deal with their employers. 

Unions today have become so big and so organized nationally that the indi- 
vidual employee now is saddled with two bosses—his management boss and his 
union boss—both in the large factory far removed from him and his problems. 
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Instead of 1 “old man of the sea” around his neck, the individual employee 
now has 2. Little attention is paid to the interests of the employee or of the 
small employers as these titans—big management and big union—jockey fo: 
position. The individual employees and the small employers are at the mercy 
of the big, powerful, economically strong unions. 

As an example, let me cite the current situation in the UAW-CIO. You know 
that General Motors and the UAW-CIO have been discussing escalator Clauses 
for several months. I represent a relatively small company (Grand Rapids 
Brass Co.) in Grand Rapids which is also faced with negotiating a new escalator 
clause. We have made proposals to settle the major issues, and asked if we could 
resolve the entire dispute by including the escalator clause. We were told 
quite bluntly that regardless of what we agreed upon, the local union could not 
make any agreement on the escalator clause until the GM dispute was settled 
The reason? The executive board of the UAW-CIO had instructed all locals 
that its policy was not to make any escalator agreements until GM was settled, 
and therefore, the local, regardless of its desires, could not make any agreement 
with us. 

This is just one illustration of the interference by national labor organizations 
in collective bargaining in small business which will delay benefits for the 
employees for some time, dependent entirely on an outside situation which has no 
bearing on this company’s operations. 

Another exainple is the announced intention of the teamsters to “raid” other 
unions and detach from bargaining units already certified in vears past hy NLRB 
or recognized by the employer, all persons over whom the teamsters claim juris- 
diction. The unions involved do not feel that they are strong enough to 
withstand the teamsters and are asking employers what they can do to protect 
these long-established bargaining units. 

I cite these examples to point out the need for recognizing that these organiza 
tions have arrived at a status of power where they po longer require the protective 
hood of government, but are perfectly capable of standing on their own two feet 

Under such circumstances, I submit that there is no longer any need for th 
Federal Government to encourage and protect the growth of unions. There is, 
however, an urgent need for the protection of the rights of employees and of the 
smaller employer. This, it seems to me, can be accomplished in 1 of 2 ways, and 
I submit these as alternatives: 


CHAPTER II. THe RETURN TO THE SEVERAL STATES OF THE ENTIRE FUNCTION OF 
LEGISLATION IN LABOR-MANAGEMENT RELATIONS EXxceEPrT SOME PROVISION FOR 
NATIONAL-EMERGENCY SITUATIONS AND CONTROL OF UNION Monopo._y POWER 


I wish to point out to the committee that a great many of our States, particu- 
larly our industrial States, have laws governing labor-management relationships 
which, either by legal decision or legislation, antedate the Wagner Act. Some of 
these same States have State labor relations boards such as Wisconsin and New 
York. A substantial number of the States have their own mediation services 
such as Michigan, New York, and New Jersey. My own State of Michigan has 
what we have considered a fairly comprehensive law governing union-manage- 
ment relationships and protecting the rights of employees. We now find, how- 
ever, that a goodly portion of this law cannot be applied to companies engaged in 
commerce in our State because of what I consider to be a distortion of the Taft- 
Hartley law, namely, the doctrine of Federal preemption of the field. It must be 
remembered that the States traditionally and unquestionably until the last year 
or so have had the right under their historical police power to legislate and judi- 
cially control the conduct of unions, individuals, and employers in matters which 
affected the public, health, safety, or interest. By this I specifically refer to con- 
trolling the purposes of, and the methods used in, strikes, boycotts, lockouts, and 
other similar actions. Today, however, this newly applied doctrine of Federal 
preemption will destroy the historical constitutional rights of the States. 

It appears that today with the development of unions to the point where they 
are self-sustaining independent organizations, it is time that they be permitted to 
stand on their own feet and represent their own interests without interference or 
intervention hy Federal legislation into local affairs of primary interest to the 
States. Very similarly let me point out that corporate organizations and their 
relationships to each other are controlled primarily by State law. I believe that 
labor unions too should be controlled in their internal operations and external 
relationships with other persons by State law. 











TAFT-HARTLEY ACT REVISIONS 295 


A. BENEFITS RESULTING FROM REPEAL OF PRESENT LAWS 


he repeal of the Wagner Act, the Taft-Hartley provisions amending the 
Wauner Act and the Norris-LaGuardia Act would accomplish several beneficial 
sults. 
1) We will have eliminated a large and ever-growing Federal agency whose 
ations are constantly interfering in the field of States rights. 
2) Such action would recognize that unions are responsible adult organiza 
ns and should be treated on the same basis as any other business organization ; 
t unions are not particularly within the province of the Federal Government 
‘) It would restore to the States clearly and unequivocally their power to 
die their own domestic affairs within their borders and would permit the full 
vy of existing State laws and legal decisions, a power which has been tempo 
ly suspended. It would undoubtedly bring about in some States at least, 
ditional legislation in the labor field which has been postponed year after year 
ause of the existence of the Federal laws. 
{) It would automatically permit each State and its people to determine for 
emselves what limitations the State would wish to impose on management 
n problems in the light of the State’s own peculiar circumstances, needs, and 
lustrial development. 
5) Such action by the Federal Government would serve notice upon the unions 
that they must handle themselves in a responsible and orderly manner in accord- 
nee with the dictates and requirements of the laws of the several States. 
(6) Such action would almost automatically tend to restrain or eliminate the 
onopolistic control by unions over their loca's and would tend to restore collec 
e bargaining to the employer-employee level where it properly belongs. 
The Congress should legislate in two fields which traditionally belong to the 
ederal Government; national emergency situations, and control of monopolistic 
tivities on the part of unions 


B. NATIONAL EMERGENCY SITUATIONS 


Insofar as national emergency situations are concerned, I would recommend 
that the provisions of the Taft-Hartley law be retained with certain strengthen- 
ng amendments. Certainly these provisions have not been given a fair chance to 
lemonstrate their worth. In the operation of these sections of the statute, 
however, certain problems have arisen which suggest amendments. Briefly, 
would suggest the following: 

(1) Eliminate the requirement that an entire industry or substantial part be 
involved, 

(2) Make the use of the prescribed procedures mandatory on the executive 
branch of the Government. 

(3) Authorize an injunction before report of board of inquiry. 

(4) Provide for the appointment of impartial persons to boards of inquiry. 

(5) Eliminate the necessity for termination of the injunction at the end of 
SO days. 


©. INDUSTRYWIDE BARGAINING AND UNION COMBINATIONS AND MONOPOLY POWER 


The second phase of congressional legislation revolves around union monopoly 
power. 

I have alluded to some examples of the absolute control exercised by the na- 
tional unions over local collective bargaining, such as the present UAW-CIO 
action concerning its dispute with GM over the escalator clause. 

These problems of industrywide bargaining, union combinations, and monopoly 
power are closely interrelated. Industrywide bargaining is in most of its 
aspects an expression or result of union monopoly power. 

From the viewpoint of the small employer, the exercise by big union organiza- 
tions of their power to interfere with collective bargaining is a most dangerous 
threat to their existence. 

Let me cite a few examples. A small company (Marvel Industries) employ- 
ing less than 100 persons bargained with the designated local and reached an 
agreement. This was put in writing, signed by the company, the bargaining 
committee, and the international representative assigned to the case. The 
employees ratified the agreement, and it was put into effect. The company paid 
substantial wage increases. About a month later, the international union sent 
the contract back and stated it was not acceptable and would have to be re- 
drafted to comply with the requirements of international union policy. The 
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company protested that it had a contract validly executed, and would not make 
further concessions since it had already made substantial concessions in order 
to obtain the agreement in the first place. The international union ordered a 
strike to enforce its demands. After 4 weeks, the company was unable to with- 
stand the strike and was forced to write a new contract. 

In another case (Grand Rapids Cabinet Co.), the international union insisted 
that its insurance plan must be included in the contract or there could be no 
agreement. When the employer would not agree, the international union called 
a strike. 

In the steel industry you have all seen the refusal of the steelworkers to 
permit local bargaining. All steel fabricators must follow the pattern, regardless 
of local bargaining or the employer's position, or face a strike. 

The teamsters’ union insists that the area rate for common carriers be insti- 
tuted in industrial plants regardless of the local plant situation or local bargain- 
ing agreements; otherwise they strike. 

There isn’t any bargaining in these situations. You either accept the inter- 
national union’s policy or you face a strike. 


D. UNION COMBINATION 


Combination of international unions has reached dangerous, if not disastrous, 
proportions. Such combinations are often activated under the so-called unfair 
goods clause contained in the contracts between carriers and the teamsters’ 
union. Within the last year three of my clients have been threatened by this 
unfair and illegal combination between unions. The pattern is identical in 
such cases. 

Some union which is involved in a dispute with an employer immediately con- 
tacts the teamsters’ union which has contracts with all the carriers in the area, 
and which agrees not to handle any goods consigned to or shipped from that 
employer. There, indeed, union monopoly exists. No employer can withstand 
such a combination. All that the union need do, as I will show, is place one 
picket before the plant of the company which it wishes to organize or with which 
it has a dispute, and the teamsters have the power to close that plant down. Of 
course, the teamsters, before cooperating, will exact promises of cooperation from 
the other union in turn. 

This is naked monopoly power. 

I submit that unions today as well as business should be subjected to necessary 
controls under the Federal antitrust laws. This should be, however, an inde- 
pendent Federal control, and should not interfere with or preclude the States 
from passing or continuing their own legislation either to limit the means used to 
attain a monopoly position, such as boycotts, or to control such monopoly within 
their borders. For example, there should not be any limitation on the operation 
of the Michigan antimonopoly statutes. 

The problem is one historically and appropriately within the province of the 
States to regulate—and this should be made clear and definite in the Federal 
legislation. 


Cuapter III. AMENDMENT oF Existine LAw To EstTasLisH A Farr-PLay POLicy 


If, however, it is the feeling of the Congress that Federal legislation beyond 
that necessary for emergency situations or monopolistic practices should be 
continued, then I submit that the existing laws should be amended substantially. 

In determining what amendment should be made to our labor laws, the first 
question which would present itself to you gentleman is “What is a fair-labor 


” 


policy?” I submit to you briefly the following major policy points which are 
basic to any fair law which will resolve the continuing conflicts and bring about 
a period of legislative and industrial peace during which the law can operate 
without a constant political bickering every 2 years for its change. 

Snch a policy I believe should cover at least the following points: 

First, we should strive for equality between management and the union. 

Second, we should place great emphasis on protection of the rights of individ- 
uals. 

Third, we must provide protection for the historic rights of the States to 
handle labor problems and should unquestionably restore to the States the 
right to determine and regulate, either judicially or by legislation, management- 
union relationships in their respective areas. 

Fourth, we should bring collective bargaining to its proper level, that is, to 
the level of the employer and his employees. 
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Fifth, we should provide for fair and impartial administration of the law. 

Sixth, we should control monopolistic practices of unions as well as of busi- 
ness. 

Seventh, we should protect our Federal system against national emergency 
situations. 


CHAPTER IV. WHat KINp or LAw THEN? 


The second question which naturally presents itself is this: “What law 
should we draft to cover such policies?” I would recommend to your serious con- 
sideration the following changes: 


\. ELIMINATION OF THE PRESENT BOARD AND ITS STAFF AND ESTABLISHMENT OF A 
NEW BOARD AND NEW STAFF 


Such a recommendation is based on a deep personal feeling that no law, how- 
ever fair, can be properly administered with the present staff and membership 
in the National Labor Relations Board. It was certainly the hope of all who 
participated in the preparation of the Labor-Management Relations Act of 1947 
that the changes in the Board’s composition, the increase in membership, the 
clarifications in the law, and the division of responsibility between the Board 
itself and the General Counsel would bring about a fair administration of the 
faft-Hartley law. I submit that just the reverse has occurred. To all intents 
and purposes the independence of the General Counsel has been completely sub- 
ordinated to the influence of the Board members. Thus, that most necessary 
change has by administrative action been nullified. For all intents and purposes 
we now have the same situation which the hearings in 1947 showed were a con- 
stant source of abuse with the Board itself in the position of being prosecutor, 
judge and jury. 

Furthermore, the record is replete with cases in which the Board has dis- 
torted not only, in my opinion, the clear language of the Taft-Hartley law, but 
also its equally clear intent. I need only point out a few examples. One of 
the items most hotly contested in the 1947 hearings was the Board’s so-called 
captive audience policy, a policy, briefly, which denied the employer the right to 
speak freely to his employees. By amendment to the Taft-Hartley law a pro- 
vision was inserted which was intended to protect the employer's right of free 
speech as well as the union’s or the individual employee’s so long as no promises 
of benefit or threats of detriment were made. It is important to note that 
employers have never had, nor claimed to be entitled to, an exactly equal right 
of free speech with the unions. Employers are not permitted to make the 
often wild and extravagant promises of wage increases and benefits which the 
unions so often have made. But employers should have an opportunity to ex 
press their beliefs and principles. 

The reconstituted Board decided that the provisions of the statute did not 
apply to the Board itself in determining whether or not an election should be 
set aside because of employer interference, and therefore the Board began to 
decide that an employer's speech to his employees on the company’s premises con- 
stituted interference under section 8 (a) (1) unless the union had been given 
an equal and similar opportunity to reply, regardless of the opportunities for 
answer that the union might otherwise have. After following along this pattern 
for some time, the Board in the now famous case Bonwit-Teller (96 N. L. R. B. 
73) held that an employer who had a nosolicitation rule on his premises commit 
ted an unfair labor practice if he made a speech to his employees prior to an elec 
tion and denied the union an equal opportunity to make a speech to the em 
ployees. And this result was reached regardless of the union’s opportunity to 
answer. This case, in its limited application to a situation in which a no 
solicitation rule existed in department stores, was approved by the Second Cir- 
cuit Court of Appeals. It wasn’t long before the NLRB was back to its orig 
inal pre-Taft-Hartley captive audience theory. This you will find exemplified 
in decisions such as the case of Metropolitan Auto Parts (102 N. L. R. B. 171, 32 
L. R. R. M. 1418) in which the Board held that an employer engaged in inter- 
ference by making antiunion but noncoercive speeches to employees on com 
pany time and property 2 days before a representation election while denying 
the nnion an equal opportunity to present its views. This decision was made 
regardless of other means of communication between the union and the employees 
and regardless of the time interval between the speech and the time of the vote. 
This, while I believe it to be a serious example of the Board’s administrative 
destruction of the purpose and intent of the Taft-Hartley law is only one of 
many examples. 
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In my own personal experience I have a case which well illustrates this point 
A charge was filed and a complaint was issued against the employer (Hekman 
Furniture Co., 101 N. L. R. B. No. 119, 31 L. R. R. M. 1116). At the commence- 
ment of the hearing the employer and the union advised the hearing officer 
that they had reached a complete agreement upon the disputed matter (which 
was the exchange of information on wage rates) and that therefore there was 
no further point to the proceeding. However, the counsel for the Genera] 
Counsel interjected himself into the case at this point and stated that it was 
immaterial that the employer and the union had settled their conroversy unless 
the General Counsel's office was satisfied with the settlement, that the Genera] 
Counsel would not go along with the agreement made and insisted on proceeding 
with the case. The employer objected, was overruled by the trial examiner 
and subsequently overruled by the Board itself. This happened over a year 
ago The case is still pending and is now going to the Sixth Circuit Com 
of Appeals. The controversy has been dragged out for a year though the parties 
in interest had a mutually satisfactory settlement. This, I think, is a good 
example of the method by which the Board is frustrating collective bargaining 
between unions and employers and is arrogating to itself a power which it should 
not as a proper administrative agency attempt to perform; that is, it is deter 
mining what the collective bargaining arrangements between an employer and 
its employees shall be regardless of the wishes of the parties. 

There is another case in which the employer was faced with a sitdown strike 
caused by employees who refused to work until an employee who had expressed 
his dislike for the union had been discharged by the company (Wolverine Shoe & 
Tanning Corp.). Shortly after this incident occurred, the company filed charges 
against the union under section 8 (b) (1). These charges were filed in Septem 
ber 1952. Nothing happened except for the customary investigation (which was 
assisted by the company wherever possible) during October, November, and in 
December. No report on the investigation was made nor was the employer 
advised whether or not the charge was considered well taken. In December 
1952, the union filed a charge against the company alleging a refusal to bargain 
and a discriminatory discharge of the leaders who had participated in what 
the company considered pretty clearly to be an illegal work stoppage. To this 
date, March 26, 1953, the Board has never acted upon the employer's charge. 
The Board has, however, been vigorously investigating the union’s charges 
and has indicated that it intends to consolidate the two charges and make its 
determination whenever the investigation of the union's charge is complete. It is 
small wonder that the employer under such circumstances would feel that 
the law is not being administered fairly. 

Still another aspect of this case demonstrates the inequities in the attitude of 
the present Board. One of the key issues in the Wolverine Shoe case revolves 
around the question of the agency of the former employees who admittedly led the 
sitdown strike. Since some of the union officers were involved, and the union 
has subsequently ratified the action taken, there shouldn’t be much question of 
responsibility. 

However, a review of the cases on this subject of agency will disclose that 
despite the langauge of section 2 (13) of the Taft-Hartley law, NLRB persists 
in applying an extremely strict technical agency theory when the unions are 
involved in order to absolve the unions. However, when an employer is involved, 
the Board will find “agency” out of very skimpy facts. Contrast, for example, 
the cases of Irwin-Liyons Lumber Co. (87 N. L. R. B. 54), and Local 57, Interna 
tional Order of Operating Engineers (97 N. L. R. B. 386), demonstrating the 
approach to union responsibility, with J. S. Ambercrombie Co. (83 N, L. R. B. 
524), and L & H Shirt Co. (84 N. L. R. B. 248), demonstrating the Board's ap- 
proach to employers’ responsibility the language of section 2 (13) is adequate. 
However, so long as the present Board continues, it appears clear that we cannot 
expect equal application of that section to both unions and employers. Either 
we must improve the administration or change the law to require specifically 
that in applying the rules of agency, the Board must apply the same criteria to 
union and employers. 

Another illustration of the Board’s distortion of the act is the attitude which 
it has taken on the 6 months’ statute of limitations. The act as you will recall, 
section 10 (b), provides a limitation to the effect that charges must be filed by 
any of the charging parties within a period of 6 months after the act has oc 
curred: otherwise the Board is not empowered to issue a complaint. I have 
an example of the Board’s interpretation of that section. In this particular case 
(Dixie Corp.) a charge was filed alleging that the employer had discriminatorily 
discharged three individuals. It was investigated by a Board agent who ad- 
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ed the company officials that in his opinion there was no foundation to the 
irge and he was so going to recommend. The company thought no further 
out it, expecting that in due course some disposition of the charge would be 
made. These alleged discriminatory discharges had occurred during the late 
summer of 1951 and the charge was timely filed in October. Nothing more was 
heard on this particular charge, although the employer inquired several times 
f the union what they had heard and got no response. 
\fter extended negotiations, in February of 1952, the union filed a second 
ree of refusal to bargain. In late July of 1952, 10 months after the original 
arge of discriminatory discharge was filed, an attempt was made to amend the 
urge, not, however, to allege anything concerning the discriminatory dis- 
irges but to allege at that stage of the game interference by the employer 
ck in May-October 1951, under section 8 (a) (1) of the act. The charge was 
remely vague and merely stated that the employer was accused of interference 
h his employees in the exercise of their rights under section 7 in the act 
lowever, within a week after the amended charge was filed, a complaint was 
sued by the regional office. The complaint alleged, first, interrogation by the 
loyer of his employees with respect to their union desires or wishes under the 
atute; second, threat by the employer to close the plant (subsequently dis 
ssed because no facts were proven) ; and third, a refusal to bargain. At the 
earing the employer objected to the amended charge on the grounds that it 
as not timely, that it was not pertinent nor did it relate to the same factual 
ituation as the original charge; that the employer had had no opportunity to 
epare to meet these charges, that some of his supervisory personnel were 
one and were as far away at Miami, Fla., some 500 miles distant; and that the 
ction of the Board in permitting the amendment was in direct violation of the 
stutute of limitations provided for in the Taft-Hartley law. The company was 
rather abruptly overruled. The company further pointed out that the only item 
emaining at the hearing of the amended charges was the claim that the em- 
jloyer interrogated his employees and pointed out that seven of the circuit courts 
of appeal had ruled that mere interrogation by an employer of his employees 
not accompanied by any threats or promises did not constitute interference. 
However, the employer was also overruled on this. I cite this latter merely to 
wint out that the National Labor Relations Board feels that it is a power unto 
itself and consistently disregards the decisions of the circenit courts of appeal 
even though those courts themselves are almost unanimous in their rulings. 
The employer in this particular case history had 38 employees at the time that 
most of this Board procedure was being carried on. Stbsequently due to metal 
restrictions it was reduced to 19 employees. At the hearing he was faced with 
two attorneys from the Board and the attorney from the union. It is not sur- 
prising that this small employer should feel, as he does, that he is being perse- 
cuted by his Government and being persecuted by Government employees who 
are being paid, no matter how minutely, out of tax money which he and his 
associates have contributed to the support of our Federal system. 

And finally as a last brief case history on the Board’s maladministration, I 
wish to refer to the case of Conway’s Express and the results of it. Here is an 
example wherein the Board practically emasculated the secondary boycott pro- 
visions of the statute by holding that what a union is prohibited from doing under 
the provisions of section 8 (b) (4) if done by itself, may lawfully be done if it 
bas an agreement with its employer permitting the union to take such actions. 
This specifically refers, gentlemen, to the so-called unfair-goods clauses to which 
| wish to refer in considerable detail later as it applies to other case histories 
of my own. 

All of these cases and numerous others which I am sure will be presented to 
you should provide compelling and overwhelming evidence that no statute which 
you gentlemen recommend and which is passed by the Congress will be fairly 
administered as long as the present Board and staff personnel are permitted to 
occupy their positions. Therefore, I would recommend most earnestly that this 
committee recommend the termination of the present Board and its personnel 
and the establishment of a new Board with appropriate functions and with en 
tirely new, impartial personnel who are not predisposed to the destruction of a 
congressional statute by administrative malpractices and preconceived bias. 





B. LIMITATION OF FUNCTIONS OF NLRB 





No discussion of the National Labor Relations Board itself would be complete 
without consideration of the functions that the Board or its successor should 
have. Basically the Board’s functions are in two areas. First, the determination 
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of representation questions and secondly, the determination of and eliminatioy 
of certain unfair labor practices on the part of both employers and unions. 


(1) Representation questions 


With respect to the representation function, the National Labor Relations 
Board or its successor should in all probability continue most of its present 
functions without. however, returning to the original Wagner Act in any re- 
spect. There are three major limitations which should be imposed in this 
representation field. 

The first is to define specifically the scope of the Board’s jurisdiction, Certainly 
the present jurisdictional line is Vague and fuzzy. I would refer you to the 
humerous cases involving automobile dealers and other local businesses Which 
have franchise or other contractual arrangements with large corporate enter 
prises, but who. on the other hand, are completely independent in the opera 
tion of their business. I might cite in this instance the case of a small bottling 
company which had gross purchases last year of $37,000 and gross sales of 
$75,000, all of the sales being made within 2 counties of Michigan. The NLRB 
has indicated it will claim jurisdiction over the operations of this employer 
on the ground that he has Several franchises with nation:] soft-drink organizs 
tions whereby he is permitted to use their name and bottle their extract which 
he purchases from them and in turn sells to the general consuming public. This 
particular small-business man is independent in every sense of the word, utilizes 
his own funds, makes his own business decisions and is in effect similar to a 
manufacturer's agent handling several lines of merchandise for local distrily- 
tion. There would seem to be no valid purpose in the Board taking jurisdiction 
over this type of enterprise; nor is there any conceivable effect on interstate 
commerce by this small bottling concern in two counties in Michigan. Perhaps 
a definition could be written into the law limiting the jurisdiction of the Board 
either to a company of not less than 100 employees, or if a monetary definition 
is to be used, a strict definition of this type should be applied regardless of any 
other affiliations that the concern may have. 

The second restriction Which should be imposed on any of the Board’s repre- 
sentation activities is one which would guarantee once and for all to the employer, 
the union, and the eniployees, their respective rights of free speech, This pro- 
Vision should be so Clearly defined that there could be no possible question in 
the minds of any such agency that it was required to abide by the wishes of 
Congress in this respect 


solely 


The third change would provide that in representation matters, the power of 
the Board would be exclusive of all other forms of action. Specifically there 
should be a provision prohibiting recognition strikes or picketing, or any other 
form of action designed to force an employer to recognize a union; and permit- 
ting access to the courts by private parties to halt such actions. The proper pro- 
cedure, and the exclusive procedure, should be the filing of a petition with the 
Board and the resultant certification or noncertification of the unien by the 
Board after secret ballot by the employees, Such a provision would eliminate 
any question of the bargaining agent and would also prohibit agreements pe- 
{ween an employer and a union for recognition when the union did not represent 
the majority of the employees. NLRB has recently been prone to sustain refusal 
to bargain charges against employers, even though the employer has contested 
the union’s majority, when the Board decided, Without an election, that it felt 
the union had a Majority. See for eXample International Broadcasting Corp. 
(50 L. R. R. M. 1039). Certainly the procedures established for determining 
whether or not the union represents the wishes of the majority of the employees 
are in accordance with eur republican form of foverhment, and provide an 
opportunity for the eiployee to express his desires in secret without outside 
pressures, The results of the election are generally accepted by both sides as 
being conclusive. 

Since one of the purposes of our labor legislation is to promote industrial 
peace and eliminate strikes and disputes, it seems to me that in furtherance of 
that objective we shou'd firmly and unequivocally outlaw strikes or picketing 
for recognition purposes and require the parties, whether it be the employer, the 
union or the individual employees, to seek the re olution of the question of 
representation through the established procedures of an election, 

No discussion of the representation procedure would he complete without 
referring to section 9 (¢) (3), which covers the ri hts of employees permanently 


o 
= 


hired as economic replacement for strikers. The unions have claimed that this 
provision of the law is “union busting.” 
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Chis is simply not so. Under the Wagner Act, the Supreme Court held in 

VLRB vy. Mackay Radio & Telegraph Company (304 U. 8. 333 (1938)), that when 

oyees strike over wages, hours, and working conditions and their employer 
aces them, they no longer have any right to return to their jobs. 

Nevertheless, the Labor Board held that these people, notwithstanding that 

y had lost their jobs, had the right to vote in elections to determine who, if 

one, Would represent employees in the plant so long as the strike was “cur 

Since unions frequently continue a “strike” long after a struck plant 

, a full working force and is operating normally, the Board’s rule meant 

t, for months and even years after a strike to all intents and purposes was 

r, former employees, whose jobs were filled, nevertheless could vote in repre 

itation elections (Rudolph Wurlitzer Co., 48 N. L. R. B. 168). This led to 

absurd paradox of allowing former employees to decide who would repre 

t present employees and defeated a basic policy of the act to allow em 

ees to choose their own representatives, 

In an illustrative case, members of an A. F. of L. union struck. The employer 

aced the strikers, who became members of another A. F. of L. union. At the 

e of the election, 52 employees who were working voted for 1 union, and 54 

rikers Who had no job rights in the plant voted for the other union, making it, 
the union of their choice, the bargaining agent of the people to whom the law 
supposedly guaranteed the right to select “representatives of their own choosing” 
‘olumbia Pictures Corporation. 63 N. L. R. B. 1500. 64 N. L. R. B. 490) 
lo preclude such absurd results and to assure to employees, not to outsiders, 
right to select their representatives, Congress provided in the Taft-Hartley 
Act that economic strikers who have been permanently replaced mray not vote 
n Labor Board elections (sec. 9 (c¢) (3)). This meant that in an election 

id during a strike, employees who had replaced strikers as well as strikers 

> had not been replaced could vote. ly strikers who had been replaced 

ild not vote. Although allowing strikers to vote when they may or may 

ot later have the right to return to their jobs gives the striking union an 
vantage over any rival union, Congress deemed the compromise a fair one 
lo quote Prof. Sylvester Petro of the New York University School of Law 

In one of the best examples of audacious nonsense of modern times, the 

lions have called this (the clause on replaced strikers) a ‘union busting’ 
measure” (Labor Law Journal, February 1953, p. 70). 

Professor Petro goes on to point out that 

If a union is ‘busted’ while the measure in question is law, it is the union's 
own conduct, not the law, which is responsible.” 

The union “busts” itself by striking over extravagant demands, and stub 
bornly continuing the strike notwithstanding that the employer's offer is so 
attractive that new employees and in most cases strikers themselves are willing 
to cross the union’s picket lines to fill the jobs. 

Professor Petro continues: 

fo permit strikers to vote in representation elections in bargaining units 
in which they no longer belong would be to reward their union for its unintel 


ligent conduct: conduct which resulted, among other things, in dealing 
the strikers out of a job. * It makes no sense of any kind to give strikers 


a voice in deciding whether a union is to represent the workers in a plant in 
which the strikers themselves are not employed and in which they have no job 
rights. The current employees are the ones who should decide whether or not 
they should be represented, or by which union. Preserving in those employees 
their free choice of bargaining representatives requires the preservation in 
them of the right to vote out the incompetently operated union, and to vote in a 
more intelligent one. And in this election the ballot boxes should not be stuffed 

“One can readily understand why unions, especially incompetently run unions, 
should clamor so vociferously for a right to stuff the ballot boxes. The difficult 
thing to accept is that this patently egregious demand is being seriously con 
sidered by the responsible politicial authorities of the country today.” 

There is no validity to the unions’ claim that the alleged union-busting effects 
of the clause in question would be greater in a depression. 

Therefore, I submit that 9 (c) (8) should be retained in the law. 


2. Unfair labor practices 
(a) Elimination of section 8.—Turning now to the Board’s authority in the 


field of unfair labor practices, I most earnestly recommend to this committee the 
elimination of section 8 (and supplementing sections) of the National Labor 
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Relations Act, as amended, in its entirety. Such action on the part of the Cop. 
gress would leave in effect the simple but strong declarations of section 7 (les. 
the language from “except” on), and would restore to the parties their remedies 
in Federal and State courts as private litigants. It would relieve the parties 
from long drawn-out delays; it would eliminate the present damper imposed 0) 
collective bargaining by NLRB’s action or inaction; and it would eliminate the 
confusing plethora of narrowly decided NLRB decisions which leave no cle:; 
landmarks by which either party can determine their rights. As just an ex 
ample, let me point out the numerous decisions of the Board on the question of 
interference to which I have already alluded. The Board here has insisted 
that mere asking of a question by an employer of an employee as to his attitude 
toward a union constitutes interference. But most of the circuit courts of 
appeal have reversed this viewpoint. (See NLRB y. Arthur Winer, Inc., 194 


kf (2d) 870 as an example.) The Board, however, continues to adhere to its 
policy. 

As another illustration let me point to the Board’s confusing and erroneous 
decisions in the field of proper bargaining. Congress attempted to define ji: 


the statute the limits of collective bargaining. While I think most of us f¢ 
that we understood what those limits were, we find ourselves faced with a 
number of Board decisions in which the Board substitutes its idea of what the 
employer or the union should do or should agree to or should concede on, or sub- 
stitutes its idea of what the contract should be in place of the actual contract 
For example, the Board has insisted that an employer may not in the course of 
collective bargaining demand the retention of certain rights such as the right to 
make merit increases, change certain rates, adjust working schedules, etc. It 
finally took the United States Supreme Court in the American Insurance Con 
pany case (343 U. 8S. 395) to remind the Board of the statutory language. If 
vou will look at the Otis Elevator case (102 NLRB No. 72, 31 LRRM 1334), 
you will find the National Labor Relations Board in effect changed, the pro 
visions of a etntract and required an employer to permit the union to bring in 
its own time study men and make time studies during working hours—something 
which the employer was not obligated to do under the contract. 

All of this confused mass of administrative decision could be cleared away 
by the repeal of section 8. By such action the control over collective bargain- 
ing would be returned to the States, and I can assure you gentlemen that the 
States neither have failed nor will fail to recognize ther responsibilities in 
this field. 

(b) In the alternative, section 8 should be amended.—Recognizing as I must 
that such a proposal may seem advanced and that alternatives may appear to 
you to be more desirable, let me suggest that if you do not feel that section § 
should be entirely eliminated, there are certain major changes which will go 
far in improving the entire administration of this statute. 

If unfair labor practices are to be continued as a basic part of our Federal 
labor legislation, then we should recognize that the unions today are adult 
organizations with large professional staffs with expert legal counsel and with 
funds in most cases substantially greater than those of the employers with whom 
the unions are engaged in controversy. There is absolutely no need for Govern- 
ment to appear as a prosecutor in these unfair labor practices. I would recom- 
mend to you most strongly that the Office of the General Counsel be eliminated 
in its entirety and that the National Labor Relations Board or its successor 
be deprived of any jurisdiction in the field of unfair labor practices. In its 
stead let me recommend first the clarification of definitions of unfair labor prac- 
tices as they now exist, and secondly, the establishment of jurisdiction over 
unfair labor practices in our Federal judicial system. This could be done quite 
simply by providing for referees appointed by the judiciary similar to referees 
in bankruptcy or to special referees in chancery now utilized in our Federal 
courts. Once and for all we will have eliminated the charge that the National 
Labor Relations Board is both prosecutor, judge, and jury. We will have recog- 
nized that unions as well as employers may, in unfair labor practice matters 
as in other types of controversies, seek the services of our judicial system. We 
can through the well-recognized system of stare decisis establish clear and con- 
cise principles in the case law on the interpretation of this statute which will 
be universally and uniformly better than our present system. Let the unions 
sue the employers; let the employers sue the unions; let the courts act as the 
judge under our general judicial system, I think we can safely predict that 
if such a system were adopted, unfair labor practice matters would be disposed 
of with much greater speed and much greater impartiality than presently oc- 
curs. I think we can also predict frankly that there will be less litigation be- 
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se the unions in particular will not be running to seek the aid of a friendly 
ocate such as they now do, but will be faced with the same decision that 
citizens must make in any controversy when they seek to enforce their legal 
hts: What will we gain by becoming involved in a lawsuit? By virtue of 
excellence of the Office of the Administrator of our Federal courts and the 
rent pride of our Federal judicial system in keeping their docket reasonably 
rrent and up to date, cases will be disposed of in a much more expeditious 
nner, 

Under the present Federal Rules of Civil Procedure, the discovery provisions, 
example, would amply provide the union with access to every reasonable 
of information which it might deem necessary for the institution or prosecu 

of its case. We would in one action eliminate forever the charge that the 
National Labor Relations Board has favored either the employers or the unions. 
Ve would go far toward restoring to the judiciary their proper function, which 

s in recent years been diverted into the hands of administrative tr: bunals 

ch as NLRB. Gentlemen, it seems to me that such a system would be im- 

easurably more simple and more responsive to the problems of management- 
mn relations than any attempt to remedy by amendment our present unhappy 

ethod of treating problems in this field. 

\gain, as a less desirable alternative, let me suggest that, in any event, the 

vestigating and prosecuting function, if continued in a Federal agency, must 
compietely and totally severed from the judging function. Senator Taft has 

suggested legislation to accomplish this within the bounds of the present system. 
Kither this proposal or complete removal of this function into, for example, the 
Justice Department, would be a great improvement over the present system. 


Cc, COMPULSORY UNION MEMBERSHIP 


before turning to a detailed discussion of the provisions of section 8 of the 
National Labor Relations Act as amended, I wish to present to this committee 
unusual inequitable principle which has crept into our national thinking, 
hich is commonty called the union shop or, more fairly stated, compulsory union 
membership. “This particular device is peculiar and anachronistic. It is sur- 
prising that in a country such as ours, devoted as we are to the principles of 
personal individual freedom, we should find a throwback to medieval days such 
is Compulsory union membership permitted in our Federal statutes. 

Past history shows that this country outlawed the so-called yellow-dog contract 
because it required an employee to refrain from participating in union activities 
as a condition of his obtaining or continuing employment. Today we are per- 
mitting the identical action in reverse to exist. Morally the union shop is equally 
as reprehensible as the yellow-dog contract. The evil which is contained in one 
is equally contained in the other: The destruction of the individual freedom of 
choice. The union shop is a device whereby the union can fasten the yoke of 
union membership on the necks of employees, willing or unwilling, in order that 
they may maintain their jobs. It is a device for providing the union with a 
steady flow of income without any effort on the union’s part. It is a device 
which would compel employees to remain members of the union even though they 
felt the union no longer served any useful purpose or was interested in the 
welfare of the employees. In my experience there has been no single issue so 
productive of disputes and strikes as the issue of compulsory union membership. 
The attitude displayed by the unions is perhaps expressed by the statement made 
to me by an international representative for one of our larger unions. During a 
negetiating session, we were discussing compulsory union membership. I asked 
him the question, “Don't you believe that an employee should have the right to 
join or not join the union, or if he joins and didn't like it to quit the union at 
any time?” And his answer was, “No, sir, once a man joins the union he is a 
member from then on or else.” I need only refer you to the last great strike in 
the steel industry, which was occasioned principally over the union-shop issue. 

It is most interesting to note that the very unions which are asking this 
committee for the passage of a fair employment practices act, so-called, which 
would prohibit any discrimination for race, creed, color, or national origin, 
will turn right around and come in here and ask this committee to deny a man 
his right to keep a job merely because he is not a member of the union. After 
all, unions are still private organizations; at least I know of no legislation which 
assigns to them governmental function. In connection with proposed FEPC 
legislation in my State when the proponents have presented their arguments, 
they have been asked if they would agree to add on to their proposal that there 
shall be no discrimination against any person because of his race, color, creed, 
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national origin or membership or nonmembership in any organization what 
soever. But, gentlemen, this they flatly refuse to do. It appears to be the same 
old story that what is good for them they wish to keep regardless of principles. 
In a sense the union’s argument about the “free rider” is based on an assumption 
on their part that they possess governmental powers and that, just as everyone 
must pay taxes, everyone must join their union, This cannot, under the present 
state of our law, be true. If what the union’s argument means is in fact true, 
then I would assume that the Republicans having wor the last eleetion should 
be entitled to require that all Democrats join and pay dues to the Republican 
Party, as a condition of continuing their right to citizenship. But you and | 
know that no such reasoning would be permitted to stand for one minute, and 
I submit that no such reasoning should be permitted to stand for one minute when 
applied to any private organization. In the interests of protecting the rights 
of the individual to make his choice and in the future to alter his free choice 
whether or not he wishes a collective bargaining agent or which one he wishes, 
the National Labor Relation Act in sections 7 and 8 (a) and (b) should be 
amended and should provide simply that no employer and no union may make 
a contract which will provide that any employee must join and remain a member: 
of a union as a condition of continuing employment. 


D. THE SPECIFIC PROVISIONS OF SECTION 8 


1. Section 8 (a) (1) 

I have already referred to the refusal of the National Labor Relations Board 
to concur with the majority of the circuit courts of appeal on the interpretation 
of the words “interfer with” contained in section 8 (a) (1) as an unfair labor 
practice of an employer, and I would respectfully submit to this committee that 
the words “interfere with” should be deleted so that the language in section 
8 (a) (1) should be identical with the language in section 8 (b) (1), that is 
“to restrain or coerce employees in the exercise of rights guaranteed in section 
7.” This change will, I believe, clarify the employer's obligation and eliminate 
a source of broad dispute. It would also place the unions and employers on an 
equal basis, . 

2, Section 8 (a) (2) 

Section 8 (a) (2) presents a problem which I believe can be ovecome by an 
amplified reaffirmation of the employer’s right of free speech. I would refet 
you specifically to the case of Oliver Machinery Co. recently decided by the 
National Labor Relations Board (102 N. L. R. B. 65; 31 L. R. R. M. 1875) in 
which I participated as counsel for the company. In that particular case the 
company had had bargaining relations with the United Electrical, Radio and 
Machine Workers of America (Independent) for several years. The union, 
after collapse of negotiations, called a strike October 10, 1950, which within 2 
days was repudiated by the employees and simultaneously filed charges against 
the company. The repudiation took place at a union meeting at which the field 
organizer of the union stated to the employees that if they voted to go back to 
work, they went back to work without a union. The employees thereupon 
voted to return to work and did so October 13, 1950. Several of the employees, 
including the chief steward of the union and other committeemen, approached 
the company and stated that they no longer wished representation by this 
particular union. 

The company, not being exactly sure of what it could do but being convinced 
that it was obligated to respect the wishes of the overwhelming majority of its 
employees, all of whom had returned to work, called the employees together. 
The company’s olflicer told them that the employer wished to respect the rights 
of his employees and advised them that if they wished to express their opinion 
to him of what their desires were, the company would abide by that expression 
and that if the employees wish to take an advisory ballot which contained the 
different choices that the employees wanted, the company would respect that 
position. Thereupon the company officials left the meeting and the president 
of the local union, according to the record, took over the meeting and asked the 
employees to vote whether or not they wished to take an advisory ballot. The 
employees first voted to take an advisory ballot and subsequently did vote on 
ballots which had been prepared by the company and delivered to the union 
president and which had been accepted by him and the employees. . The union 
president and chief steward conducted the poll by secret ballot and reported as a 
result to the company that the employees no longer wished to be represented by 
the UE, but did wish some other form of representation, The employer discussed 
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e situation with several of these union officers and other employees and then 
idvised the employees in a group that if they wished to choose representatives 
from their various departments to act as their spokesmen with the company, 

e company would accept such representatives. Subsequently on company 
sroperty, but without any interference from supervision, such representatives 
were designated by the employees. And since that time which, gentlemen, was 
in 1950, the employees in this plant have been represented by these committees. 
The employees in the plant signed a petition without any interference from the 
company to the Board requesting that the Board not proceed with the charge 
which the union had filed because the employees did not wish the union to rep- 
esent them. Again, despite the express wishes of the employees, a complaint 

s issued and the matter eventually came on for trial. 

The trial lasted approximately 9 days and a record in excess of 1,000 pages of 
testimony was taken. Finally on January 30, 1952, 15 months from the date of 
the charge, the National Labor Relations Board issued a decision finding that 
he employer had not refused to bargain with the UE but that the employer had 
nterfered with and dominated the formation or administration of a labor organi- 

ition and ordered the disestablishment of the employee committees and any 
successors thereto. This action was taken by the Board in spite of the fact 

at the employee committees at the direction of the employees in the plant 
etained counsel and filed exceptions to the report of the trial examiner with the 
Board explaining again the wishes of the employees in the plant involved. Here 
sa case in which the employees have over and over again expressed their desire 

» deal with the employer in a certain way, but the National Labor Relations 
Board by its interpretation of section 8 (a) (2) has, as a practical matter, made 

impossible for the employees to have representation with their employer other 
than through the formal mechanical device of a union. Even if the employees 
should form an independent, it would not be unusual for the Board to rule that 
such an organization was a successor organization to the original employer com- 
mittees and those groups in turn would be faced with an order to disaffiliate or 
disintegrate. As we stated in our brief to the National Labor Relations Board, 
what else can an employer do to be fair and continue to have peaceful working 
relations with his employees? We would have gone to the Board for an election, 
uit as you gentlemen well know under the Board’s rules they will not conduct a 
epresentation election while a charge is pending against an employer unless the 
harging union has waived its objections to the election. 

I would recommend that section 8 (a) (2) be delimited by clarifying the 
mployer’s right of free speech, and the right of employees to form whatever 
rganization they choose without the necessity to formalize that organization into 

technical union. 

\s I have suggested previously, section 8 (a) (3) should be amended by delet- 
ing the provisos. 


Section 8 (b) (1) 


The language of 8 (b) (1) needs no change; but the interpretation of its 
scope does. The Board has interpreted 8 (b) (1) as destroying, under the 
lederal preemption doctrine, the States’ rights to restrain acts of force, violence, 
‘oercion, mass picketing, illegal strikes, and other improper means or objects 
if union action. I call your attention to the case of H. N. Thayer Co., (99 
N.L.R.B. 165; 30 L.R.R.M. 1184). 

This theory, if permitted to continue, will effectively destroy the States’ rights 
© control these actions under their inherent and long-recognized potice power 

Such actions by unions must be stopped immediately. The Board has failed 
o utilize its permissive power under section 10 to obtain injunctions. Even 
if it did use this power, the procedure is too slow, and no authority to issue 
temporary restraining orders ex parte is granted. 

There is an urgent need to include in the present statute a general reaffirma- 
tion of the jurisdiction of the States to control such conduct by legislation or 
judicial proceedings regardless of any Federal legislation covering the same or 
similar acts. 


). Section 8 (b) (4) (secondary actions and jurisdictional disputes) 

Section 8 (b) (4) has been interpreted in such a way as to cause a major 
restriction on our existing State rights. When in 1947 the Taft-Hartley law 
was passed, there was nothing in any of the discussions in either the House or 
Senate which indicated any intention on the part of those who had prepared 
the statute or were debating it that there were any provisions in this law 
vhich would destroy or undercut the authority of the States and the exercise 
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of their police power to control locally through their courts or administrativ: 
agencies the actions of both companies and unions in picketing, strikes, and 
lockouts, in a more restrictive manner than had previously been established 
However, in the past year there have been a series of decisions which have 
espoused the doctrine commonly called “Federal preemption of the field.” This 
means very briefly that the Federal Government has entered the field of labor 
management relationship and covered it so completely that except within ver) 
narrow limits the States have lost their traditional police power of controlling 
strikes, mass picketings, lockouts, threats and coercion, or interferences wit! 
employees in their right to work which had traditionally, from the time of 
adoption of the Constitution, been within the control of the State both judicially 
and legislatively. The doctrine of Federal preemption gained momentum 
slowly. In our own jurisdiction this doctrine has been used by the unions, pai 
ticularly in the field of secondary boycotts, to thwart our State courts fro 
exercising jurisdiction over the unions. 

Secondary boycotts broadly defined have been unlawful in Michigan since the 
days of the cases of Beck v. The Teamsters’ Union (118 Mich. 497), and Baldwin \ 
The Escanaba Liquor Dealers Association (165 Mich. 98). Yet we have found 
that an employer who petitions our local State courts for the issuance of an 
injunction to prohibit such unlawful acts is immediately faced with a petition 
on the part of the unions to remove the case to the Federal district court on the 
grounds that exclusive jurisdiction rests in the Federal system and the State 
courts no longer have any jurisdiction in this field. On removal to the Federa 
court the union moves to dismiss the case under the provisions of the Norris 
LaGuardia Act, and the claim that only NLRB has jurisdiction. The Federal) 
court then dismisses the employer's petition. The net result is that the employe 
has no remedy. In the first place, even in cases which the Board has conceded 
are subject to the inhibitions of section 8 (b) (4), we ind that the remedy is noi 
adequate because of the delays which the Board permits in processing the cases 
In a case where an employer is faced with a secondary boycott by the teamsters 
shutting off his incoming and outgoing materials, he must have speedy relief 01 
his cause is lost regardless of its justice. The present procedures of the Board 
do not provide such a speedy remedy even though it was the intention of this 
Congress that they should. Then, too, the Board has so interpreted the provisions 
of section 8 (b) (4) that many of the traditional secondary boycotts treated as 
illegal by the common law of our State are not so treated by the Board. Thus we 
find ourselves in the peculiar position that the Poard and the unions are arguing 
that the Federal statute has preempted the field and that therefore the States 
have no more jurisdiction, but when the case is removed to the Federal courts, 
we find the courts refusing to process the cases on the grounds that they do 
not have jurisdiction either because of the Norris-LaGuardia Act or because of 
exclusive jurisdiction in NLRB. Then if we do go to the Board, we find they 
refuse jurisdiction because the case is not one which in their interpretation 
comes Within the framework of 8 (b) (4). The result is a complete vacuum in 
which the unions may with impunity employ secondary boycotts. I have per 
sonally participated in four recent cases which exemplify several of the problems 
existing under section S (b) (4) under the doctrine of Federal preemption. 

The first of these cases (Nash-Kelvinator vy. Grand Rapids Building Trades 
Council, 30 L. R. R. M. 2466) involved a company which was faced with a juris 
dictional dispute between its UAW-CILO union and an AFL building trade union 
concerning the installation of certain machinery. The AFL union insisted that 
it be permitted to perform the work on the ground the work was new construc- 
tion and not maintenance. This union had no contractual relationships or agree 
ments with the employer. When the employer refused, this union placed pickets 
at the employer’s premises and notified the teamsters union of such action. The 
teamsters union then instructed its members not to cross the picket line nor to 
handle any goods coming into or going away from that particular company) 
whether they were on the loading docks or trucking lines, in transit from the 
company or in transit to the company. The employer immediately went to the 
State court and obtained an injunction against the building trades council, re- 
straining it from picketing and inducing a secondary boycott under our Michigan 
laws. The union thereupon removed the case to the Federal court, the Federal 
court accepted jurisdiction, and upon motion of the union dissolved the injunction 
on the grounds that the employer had not eomplied with the terms of the Norris- 
LaGuardia Act, that the Federal courts had no jurisdiction to issue injunctions 
in such cases, and that the Taft-Hartley law denies that State laws covering 
these same acts are applicable or relevant. The employer for all practical pur 
poses was remedyless. 
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The second case involved a situation in which a small employer (Plent Elec- 
¢ Co.) some 100 hundred miles north of Grand Rapids, Mich., was able during 
strike to continue operating its plant because a substantial number of its 
ployvees plus new hires came to work. After approximately 1 month the 
king union (which was an AFL industrial union) went to the teamsters union 
d asked for their assistance, pointing to a clause which has been contained 
ull over-the- road carrier agreements in the Central States area covering some 
jor more States to the effect that no employee of the trucklines would be required 

y the common carriers to handle any goods which had been designated by the 

on as “unfair goods.” Up until this time the trucklines had been bringing 
iterial to their normal terminals and the employer bad, in order to avoid 
fliculty, trucked the material to the trucking lines’ loading docks for shipment 
customers and had also picked up its material at that location. The teamsters 
led the employer’s plant manager and advised him that they would not permit 
iployees of that company to come to the loading docks and pick up any material 
unsigned to it or to deliver any material to the loading docks; that the team- 
ters would refuse to handle such goods since they declared them “unfair goods” 
nd had also declared all merchandise consigned to the company coming in from 
suppliers and all merchandise being sent by the employer as finished goods to his 
ustomers as “unfair goods” which the teamsters would refuse to handle in 
eir entire area.’ 

The employer sought advice concerning what remedy he would have under our 
existing laws. Immediately we were confronted with the doctrine of Federal 
preemption. We could, of course, file a charge with the National Labor Relations 
Board, but if we did so, we were directly faced with the Board’s decision in the 

use of Conway's Express (which incidentally is specifically referred to in the 
so-called unfair goods clause in the teamsters contracts) in which the National 
Labor Relations Board held that such action on the part of the teamsters 
ken in accordance with a clause contained in a collective bargaining agree- 
ent between the trucklines and the teamsters would be valid. This would be 
ie, the Board indicated, despite the fact that if the teamsters union attempted 
h action, without the contract clause, against the employer and the trucklines 
would clearly be within the prohibitions of the Taft-Hartley law. (See 
Conways Erpress, 87 N. L. R. B. No. 130, 25 L. R. R. M. 1202; also Conaways 
rpress VL N.L. R. B., 29 L. R. R. M. 2617 (2 C. C. A.).) Therefore the employer 
was faced with the doctrine that the State courts could no longer protect him and 
that the Federal law would not protect him, The doctrine of Federal preemption 
here clearly is unrealistic and unfair. 

The third case also involved two A. F. of L. unions (G. R. Chair Co.). In this 
particular case the Upholsterers International Union of North America, A. F. of 
lL. which was claiming recognition did not initially file a representation petition 
with the Board but did place a picket at the employer’s premises without, how 
ever, calling a strike for recognition. This union then went to the teamsters and, 
citing the unfair goods clause, requested that the teamsters declare all goods con- 
signed to or coming from this particular company to be unfair goods, even though 
there was no strike. This the teamsters did and again the employer was faced 
with the impossibility of transporting his material out of the plant or obtaining 
his material from his suppliers. Since he had a work force of slightly over 200 
employees, the men in this plant were faced with the prospect of being laid off 
because of the action of the teamsters who had no direct interest in the dispute. 
Again we were faced with this dictrine of Federal preemption which would deny 
the employer his traditional right to go to the State court for relief from activities 
which always have been considered illegal in the State of Michigan. Subsequently 
the UIU did file a representation petition but continued the picketing until after 
the election which it lost 2 to 1. 

The fourth case involved a strike situation, this time by a CIO union (Wolver- 
ine Shoe & Tanning Corp. and United Shoe Workers). Less than 40 percent of 
‘he employees left work and the company continued operating. The CIO union 
then went to the teamsters and requested their cooperation under the unfair 
coods clause and the teamsters obligingly issued notice to all of their members 
that they were not to transport any goods to or from this plant and they were 
not to handle any goods at any place consigned to or consigned from this par- 
ticular plant. Again the doctrine of the Conway Express case effectively denied 
the employer any relief from the National Labor Relations Board and the doc- 
trine of Federal preemption denied the employer any relief in his State courts. 


*See exhibit A for the language of the “unfair goods” clause.” 
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The seriousness of this problem becomes apparent when we realize that with 
this type of cooperation between big unions combining together, whether they 
have acquired their power through the medium of collective bargaining or not, 
any employer can be forced to submit to the union’s demands even though he 
has no dispute with his own employees. 


JURISDICTIONAL DISPUTES 


Although there are a number of controversial features of the Taft-Hartley 
\ct, one aspect of it on which there was virtually unanimous agreement jn 
Congress was the need for outlawing jurisdictional strikes; most enlightened 
labor leaders condemn these strikes. In an effort to put an end to them Con- 
“ress wrote language into the act in section 8 (b) (4) making them unfair labor 
practices and in section 303 providing actions for damages for persons who suffer 
as a result of them. 

Congress recognized when it passed the Taft-Hartley Act that any effective 
remedy against jurisdiction strikes would have to be summary if it were to 

ean anything. Consequently, Congress did not consider adequate for dealing 
with jurisdictional strikes the normal procedure in complaint cases, as a year 
or more often elapses between the date of the filing of a charge and the date 
of a final order of the Board directing that the unfair labor practice cease. 

In order to afford more expeditious relief in boycott and jurisdictional strike 
cases Congress in section 10 (1) authorized the courts to issue temporary injune- 
tions against unions that engage in such unlawful practices until the Board 
itself had an opportunity to pass on the case. It also provided a special proce- 
dure in jurisdictional strike cases, section 10 (k), which calls for setting the 

ise for hearing after 10 days if the contending unions have not resolved their 
jurisdictional dispute. In this proceeding, the Board determines the dispute 
between the unions. 

The Board has taken a peculiar view of the law, under which, when it receives 

charge involving a jurisdictional dispute, it first undertakes to adjudicate the 
dispute under section 10 (k). Then, if a union refuses to abide by its decision, 
it proceeds against the union under section 8 (b) (4) (D), and it may or may 
not, at that long last, seek injunctive relief under section 10 (1). 

Unfortunately, the expectations of Congress concerning speedy disposition 
of cases of jurisdictional strikes have not materialized. Thus in International 
tssociation of Machinists and Moore-Drydock (81 NLRB 1108), where a juris- 
dictional strike held up the repair of a ship when it had gone into drydock, the 
employer filed his charge of violation of section 8 (4) (D) on March 29, 1948. 
The Board did not hand down a decision determining this dispute until March 
2, 1949. Obviously any proceeding as dilatory as this afforded no relief either to 
the distressed shipowner or to the operators of the drydock. 

In another jurisdictional dispute case, International Longshoremen’s Union, 
ClO, and Juneau Spruce Corp. (82 NLRB 650), it took the Beard 8 months to 
hand down a preliminary determination under section 10 (k) and when the 
inion disregarded this decision, an additional year and 4 months elapsed, mak- 
ing a total of 2 years, before the Board held the union’s conduct an unfair labor 
practice (90 NLRB 1753). 

If it takes the Board months or even years to decide jurisdictional disputes 
and issue a remedial order, it is obvious that the statutory prohibitions are 
meaningless. Employers who look to the Board for relief against these kinds 
of stoppages look in vain. Employers whose operations have been brought 
to a halt by jurisdictional strikes would have an effective remedy under the act 
if the regional officers would apply for injunctions while the slow process of 
hearing the merits of such cases by the Board was in progress. 

The regional officials have authority to seek such judicial relief now under 
the provisions of section 10 (1). Unfortunately, however, since such action 
is not mandatory, the Board has adopted a policy of not permitting the regional 
officers to apply for injunctive relief until it has completed the time-consuming 
process of hearing and deciding a section 10 (k) case. Thus, instructions to the 
regional officers have the effect of denying the prompt relief that Congress con- 
templated. 

It appears, therefore, that the only method of preventing such an abuse of 
administrative discretion is to place jurisdictional strikes in the same category 
as secondary boycotts and make injunctive relief mandatory. Doing this 
would not interfere with procedures unions have established for resolving juris- 
dictional disputes or with procedures of the Board for resolving them, but 
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would provide prompt relief for affected employers and employees while these 
rocedures are being followed. 

Besides making injunctive relief mandatory in cases of jurisdictional strikes, 
Congress also should enable persons who are injured by either jurisdictional 
strikes or secondary boycotts to obtain such relief if the General Counsel does 

apply therefor promptly. 

It is always interesting to note the union's vociferous and sometimes violent 
objections to the use of injunctions in labor disputes. In 1947 the unions loudly 
protested the provisions of section 10 which required the Board to seek injunc- 
tionS in appropriate cases under 8 (b) (4) and gave permissive authority in 
other cases. And yet the history of the Board’s activities in this field indicates 

w rarely this power has been exercised. It is also interesting to note that in 
the numerous disputes between the UE (Independent) and the IUE-CIO, both 

ions utilized the services of courts of chancery in the various States to secure 
njunctions against each other without the slightest compunction. And the 

ions have not failed, when it was to their advantage, to utilize the Taft-Hart 
ey Act to obtain, through the Board, injunctions on their behalf. Therefore, it 
seems that the unions come with poor grace to object against the use of injunc- 
tions When they are directed against themselves, when they have demonstrated 
that they are perfectly willing to-utilize the injunction as a proper legal weapon 
when it is to their advantage. 

Therefore, | submit the following recommendations : 

A. The provisions of section 8 (b) (4) should be amended to clearly cover all 

rms of secondary action by unions, 

B. The NLBR or any successor should be required, without delay, to secure in 
unetive relief upon preliminary investigations. The present delays involved in 
filing a charge with a perhaps distant regional office, investigation, and dispute 
over jurisdiction of the Board indicates quite clearly that the present remedy 
s totally inadequate. This should be made clear both as to secondary actions 
nd jurisdictional disputes. 

@. Concurrently, private litigants should be entitled to seek court relief. 

I). The States should be permitted to exercise their traditional authority to 
control the actions of unions and management in these labor disputes. 

I think that you gentlemen realize that when a union attempts an illegal 
action, such as a secondary boycott, time is of the essence in obtaining a remedy. 
The most effective method of protection for the injured employer, employee, or 
union is in the courts. 


5. Section 8 (b) (6) 

This section is the so-called featherbedding section. I submit that it has not 
accomplished its purpose and should be strengthened and amended. I refer to 
the cases of American Newspaper Publishers v. NLRB (31 LRRM 2422) and 
NLRB vy. Gamble Enterprises, Inc. (31 LRRM 2428), decided March 9, 1953, by 
the United States Supreme Court. These cases point to changes which should 
be made in this section and are necessary to cover the uneconomic practices 
discussed therein. I might suggest that you refer to the Hartley bill, passed 
in the House in 1947, which contains provisions better suited to deal with this 
problem. 

6. Section 8 (c) 

This is the “free speech” proviso. I have pointed out the need for strengthen- 
ing this fundamental constitutional guaranty. 

Summarized, these amendments should— 

(1) Make the free-speech guaranty apply to representation matters as 
well as unfair-labor-practice matters. 

(2) Overrule the Bonwit-Teller and Metropolitan Auto Parts cases—the 
so-called captive audience or equal facilities theory. 

(3) Confirm the right of employers to solicit strikers to return to work 
See Cincinnati Steel Castings Co. case (86 NLRB 592, 596) and Samuel 
Bingham Son Manufacturing Co. (80 NLRB 1612). These cases also point 
to the necessity of amending section 8 (a) (1) to delete the words “interfere 
with.” 


7. Section 8 (da) 

Section 8 (d) should be continued. It has certainly tended to be a deterrent 
to wildcat or other strikes while the parties are fully exploring the bargaining 
poss bilities. While this is a restriction on employee or union activity, we 
should not lose sight of the fact that a correlative penalty is imposed on the 
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employer if he should lockout during the same period. This section has beep 
helpful in avoiding precipitate action by either party during contract negotia- 
tions. 


8. Sections 9, 10, 11, and 12 

These sections have been covered so far as general recommendations pre- 
viously. 
9. Section 13 

Section 13, in my opinion, was intended to assure the continuance of the lim 
itations on strikes, both as to object and means, which have traditionally existed 
It is in this section that a comprehensive reaffirmation of the States rights to 
control both the objects of unions and means used by them to obtain these objects 
should be placed. 


10. Section 14 (a) 
None of the dangers or threats of strikes predicted by those objecting to 


this section (and its correlative secs. 2 (3) and 2 (11)) have oceurred. O 
the contrary, this section has induced a greater recognition by management 
of the true value of supervision to it, and has brought a closer relationship 
between supervision and top management. (See interim report of Joint Com- 
mittee on Labor-Management Relations, S. Rept. 986, SOth Cong., 2d sess., pp 
29-30.) This section should be retained as well as 2 (3) and 2 (13). 


11. Section 14 (bd) 
This section is consistent with the principle of States’ rights and should be 
retained 


CHAPTER V. TrrLe II 


The provisions for national emergency disputes and recommendations for 
change have been discussed earlier in this statement. 

In the field of mediation of disputes, I wish to call your attention to the exist 
ence of several State agencies, such as the Michigan Labor Mediation Board, 
which are equally competent in this field. There is duplication of function when 
the Federal service enters a State in which a State agency exists. Except in 
national emergency situations, the Federal agency should be instructed by the 
Congress not to enter into disputes in such States unless they are national emer 
gency cases, or unless requested to do so by the State agency. 

The problem of mediating disputes is a local one, best handled by the State 
agency. I refer you to the very excellent summary of the States interests in 
mediation prepared for the New Jersey State Board of Mediation by Allen 
Weisenfeld, its secretary, which sets forth clearly the primary ‘interest of the 
States in this field and recommendations similar to those in this statement. It 
is entirely consistent with the principles of States rights to insert such limita 
tions on the Federal service; it will eliminate duplication, and it will produce 
economies. 

CHAPTER VI, Tirle III 


Section 301.—This section should be retained, but at least two clarifying 
amendments should be made. First, since the courts have held that the Norris- 
LaGuardia Act does not prohibit the issuance of injunctions where unions are 
the petitioners (AFL v. Western Union Telegraph Co. (179 F. (2d) 535) ), this 
section should in all fairness permit employers the same scope of relief. At the 
present time the courts have denied injunctive relief to employers (Alcoa Steam- 
ship Co. v. McMahon (173 F. (2d) 568) ). 

Second, it should be made clear that the provisions of the United States Arbi 
tration Act, 48 Stat. 883, 9 U. S. C., see. 1, et seq.) do not apply to management 
union contracts containing arbitration clauses. (See Lewittes & Sons v. UF W 
(27 L. R. R. M. 2490).) 

The policy of section 301 is entirely consistent with the recognition that unions 
are responsible agencies. It should be continued. 

Section 303.—TYhis section should be amended in line with earlier discussion 
of secondary actions by unions to outline more carefully the acts prohibited. It 
should provide for authority in the Federal courts to issue appropriate relief, 
including injunctions, against those violating these provisions. 


pre. 
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CONCLUSIONS 


rhe present Federal laws should be amended to recognize that with the growth 
unions to their present position of power there is no need for Federal protec- 
and encouragement of unions. 

Consequently, amendments should be directed toward— 

(1) The return of responsibility to the States in the field of union-management 
elationships to the maximum extent, retaining jurisdiction over only those 
oblems clearly Federal in nature; or, as a less satisfactory alternative, to 

(2) The revision of our present laws to provide equality of treatment to em- 
overs and unions; to provide fair administration of the laws; to provide greater 
otection to the individuals; to return the Federal Government to the position 

judge between two contending private litigants ; to encourage a form of union 
ganization which will bring about local autonomy in union-management affairs ; 
nd to restore to the States their historical rights in this field. 


Exuisit A 


it shall not be a violation of this contract and it shall not be cause for dis- 

charge if any employee or employees refuse to go through the picket line of a 
on or refuse to handle unfair goods.. Nor shall the exercise of any rights 

permitted by law be a violation of this contract. 

The term “unfair goods” as used in this article includes, but is not limited to, 

iy goods or equipment transported, interchanged, handled, or used by any car- 
rior whether party to this agreement or not, at whose terminal or terminals or 
place or places of business there is a controversy between such carrier or its 
employees on the one hand and a labor union on the other hand; and such goods 
or equipment shall continue to be “unfair” while being transported, handled or 
sed by interchanging or succeeding carriers, whether parties to this agree- 
ment or not, until such controversy is settled. 

The union agrees that, in the event the employer becomes involved in a con- 
troversy with any other union, the union will do all in its power to help effect 

fair settlement. 

It is understood that in the event the decision of the National Labor Relations 
Board in the Conway case is sustained or prevails on appeal to the higher Federal 
ourts, this article will be renegotiated and rewritten to provide the union with 
maximum of protection afforded by such decision. 


The CHatrrmMan. The committee will recess until 2 o’clock this after- 
noon when we will hear the next witness. 

(Whereupon, at 12:35 p. m., the committee was recessed, to recon- 
vene at 2 p.m. the same day.) 


AFTERNOON SESSION 


Senator Ives. The meeting will come to order, and the witnesses 
who are on this afternoon will prepare to appear. I believe the first 
one is Mr. George J. Tichy, a representative of the Timber Products 
Manufacturers Association. 

Is that the order in which you gentlemen desire to appear? If you 
desire another arrangement you can have any arrangement you want. 


All right, Mr. Tichy. 


TESTIMONY OF GEORGE J. TICHY, SECRETARY-MANAGER, TIMBER 
PRODUCTS MANUFACTURERS ASSOCIATION, SPOKANE, WASH. 


Mr. Ticuy. Mr. Chairman and gentlemen, my name is George J. 
Tichy. I am the secretary-manager of the Timber Products Manu- 
facturers Association with headquarters in Spokane, Wash. It is an 
industrial relations association representing approximately 180 tim- 
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ber products producers in eastern Washington, northern, and central 
Idaho, and Montana who employ in excess of 15,000 persons. As you 
can readily see, the people I represent are truly small business. I am 
also a practicing attorney. 

My appearance here today is at the request of the National Lumber 
Manufacturers Association, spokesman for the lumber industry in 
the United States. IL also speak for the Western Pine Lumber Indus- 
try in the 12 Western States and the Timber Products Manufacturers 
Association. 

1 have been engaged either directly or indirectly in the field of in 
dustrial relations and labor law beginning in 1939. Since 1943, in- 
cluding a significant portion of a brief military tour of duty, my e1 
tire activity has been devoted to this work. 

At this time I offer into the record my own comprehensive 24-pags 
statement disclosing a number of actual experiences with the opera 
tions of the act and 20 specific recommendations which we would 
make as a result of these experiences. 

Senator Ives. Without objection that will be received and incor: 
rated into the record. 

(The statement referred to follows:) 


STATEMENT OF GeorGE J. Tichy 


Mr. Chairman and gentlemen, my name is George J. Tichy. I am the secretary 
and manager of the Timber Products Manufacturers Association with head 
quarters in Spokane, Wash. It is an industrial relations association representing 
approximately 180 timber products producers of eastern Washington, norther 
and central Idaho, and Montana, employing over 15,000 persons. I am also a 
practicing attorney. 

My appearance here today is at the request of the National Lumber Mani 
facturers Association, spokesman for the lumber industry in the United States 
| also speak for the western pine lumber industry in the 12 Western States 
and for the Timber Products Manufacturers Association. 

I have been engaged either directly or indirectly in the field of industria 
relations and labor law beginning in 1939. Since 1943, including a significant 
portion of a brief military tour of duty, my entire activity has been devoted t« 
this work. 

I was last privileged to testify before your honorable committee 4 years ago 
At that time we were analyzing efforts to revise the Labor Management Relations 
Act, 1947, more commonly known as the Taft-Hartley Act. At that time you 
were counseled not to be hasty in revising the labor legislation of the land be 
cause we did not have sufficient experience with it and I am inclined to believe 
that such counsel] is still good advice in view of the fact that we have not had 
execution of that act under what might be termed equitable and impartial ad- 
ministrative conditions. It is a well-known fact that the past administration was 
unalterably opposed to the Taft-Hartley Act, and so far as I am aware, there 
have been no major personnel changes within the National Labor Relations 
Board set up since that time. 

However, I would qualify this statement, in part. Where, by interpretation 
or practice, the National Labor Relations Board or the courts have destroyed 
or circumvented the intent of the act, such construction be specifically eliminated 
Also, any basically un-American provisions should be eliminated. 

Within the general fields of labor relations, we have four separate and dis- 
tinct groups. There are employers, unions, employees, and the public. Perhaps 
the most common error in labor legislation results from the misapprehension 
that the union and employees are synonymous. The big boss unioneer seems 
to have long forgotten that employees originally formed unions as a defensive 
measure to protect and promote better wages, hours, and working conditions 
Today, too many professional union agents concern themselves with politics 
and self-perpetuation in lucrative positions. The very fact that some union 
officials have held their positions for long periods without standing for reelection 
and some have even passed their high position from father to son smacks of a 
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alty foreign to our democratic principles. If groups of this type are to be 

en preferred legislative treatment such as was accorded under the Wagner 
,et and is still provided to a very high degree under the Taft-Hartley Act, then 
iet them be regulated and controlled in the same manner as corporations and 

ther groups in our society. As a matter of fact as long as they are to have a 

vileged position there seems to be no reason why Congress should not require 
periodie elections of their officers which must be held, and otherwise subject 

em to appropriate regulations which will serve the public interest. This 

atter of giving preferred treatment to unions, if ever justified, has lost any basis 

this day of monopolistic unions. When the time arrives that any group within 
government becomes so large and powerful that government itself has tremen- 
dous difficulty in protecting the public interest, something must be done. 

In evaluating the position of the four groups there should be no argument. 
rhe public interest should come first. The positions of unions and employers 
should be such as to favor neither as against the other and the employee should 
be assured fair treatment from both. 

Perhaps one of the most anomalous situations within this analysis of relative 
positions is the legalization of the requirement of membership in a union as a 

ndition of employment in any sense. We talk of our freedoms in this great 

ind of ours but we completely forget the freedom to work. If any organization 
< to suceeed, other than a labor union, it must do so on its own merits. Gentle- 
en, there is absolutely no justification for compulsory unionism. In our 
competitive economy, if a labor union cannot sell or continue to sell its services 
~ anyone else does, it has no justification to continue in existence. If you 
re to guarantee members for a labor union in this manner, then it is just as 
logical that you guarantee customers for a business by compelling members of 
the public to purchase from a particular firm. Nor does compulsory unionism 
take on greater respectability by virtue of condonation by or collusion with an 
employer. It should be banned unequivocally. Simply in passing, it would 
seem that if the provisions relating to the union shop were eliminated, we would 
taking the slave out of the so-called slave labor act. 

It is my sincere feeling that one of the very basic shortcomings of the current 

ibor law is its failure to require a labor union and an employer to resolve the 
issue of representation in an orderly and legal manner without the resort to 
economic and other action harmful te the public as a whole. It is difficult to 

onceive of any justification for a strike, boycott, or any other form of economic 

or social reprisal in an effort to force an employer to recognize a union. Such a 
matter may be readily and fairly determined by requiring an impartially con- 
ducted secret ballot vote of the employees involved. We would not suggest the 
old eard check method of determination because of its abuses and its failure 
to provide for the untrammeled decision of the employees who are surrending 
their rights to the union. Any determination that they might wish to be repre- 
sented by a union should be made by the employees, not by a professional union 
organizer or a business agent, and an employer. 

Due to the circumstances surrounding a sale of a business, we also believe 
that much confusion would be avoided and stability wrought by a requirement 
that bargaining rights terminate with a bona fide sale. 

As the act is presently written there is nothing to prevent a union that has 
lost a National Labor Relations Board election from picketing or continuing 
to picket the employer in an effort to force recognition. This should be corrected 
if we are to protect the public and insure fair treatment to the employees. 

Permit me to point out specifically a situation that arose within the last year 
in Lineoln County, Mont. A labor union sought to organize a small employer 
of approximately 40 or 50 employees. This employer told the union organizer 
he would be willing to recognize the union as the collective bargaining agent 
of his employees if the employees so chose in an impartial secret ballot election 
conducted by the National Labor Relations Board. As a result, the union filed 
a petition with the Board requesting such an election which the employer did 
not oppose and in due course a consent election agreement was reached between 
the union and the employer to conduct the election. An election date was set. 
Shortly before the date of the election, the union apparently saw that they were 
unable to obtain a majority of the votes and requested a postponement. The 
Board granted the postponement for reasons not made known. Another date 
was set and a few days prior thereto the union again was successful in obtain- 
ing a postponement and shortly thereafter withdraw their petition. We would 
like to point out that the issue of recognition had not been resolved. The union 
had created a fuss and furor, upsetting the crew and generally not helping 
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anyone, only to withdraw from the picture. If the union had proceeded with 
the representation election and won, it is to be observed that the law would 
protect the union from any raiding, a decertification, or from any other means 
of depriving them of the fruits of certification for a period of 12 months. On 
the other hand, the Board permits the union, once they have filed a petition, 
to withdraw it at will and the law does not afford a period of 12 months before 
that union may again stir up a ruckus. As a result, the union is given the 
opportunity to continue organizing until they feel that they can win an election 

In the case that we are relating, within 6 weeks after finally withdrawing their 

representation petition, the union attempted to inveigle and trap the employer 

into conduct which would be tantamount to recognizing the union. They were 
unwilling to take the chance of letting the employees decide for themselves 
whether they wanted a union and endeavored to coerce the employer into forcing 
the union upon his employees 

Such conduct, although obviously unfair to the employees, is sanctioned by our 

present labor laws. Throughout this entire procedure the employer constantly 
asserted that he was unwilling to recognize the union until such time as his 
employees voluntarily selected a union in a secret-ballot election. The prolonged 
coercive conduct of the union in laying their trap culminated in the union filing 
unfair labor practice charges on September 24, 1952, alleging a refusal to bargai: 
The union contended that certain acts of the employer, in spite of all that had 
preceded, constituted recognition of the union. The Board, with its usual pro 
union attitude, demonstrated that the union did not need to pursue a reasonable 
method of determining whether or not the employees of the employer wanted 
the union as their bargaining agent and as a result an unfair labor practice 
complaint and notice of hearing were served upon this employer 

In trying to force the employer to recognize the union us the collective 
bargaining agent of his employees, the union placed a blockade across the public 
road customarily used by the employees proceeding to and from the woods where 
they worked and over which the raw materials produced were hauled from the 
woods. This act brought four other employers into the picture. We are con- 
fident the blockade constituted an unfair labor practice. The employers felt 
likewise and therefore filed unfair labor practice charges against the union on 
September 16, 1952. The Board investigated all charges simultaneously and on 
February 17, 1953, issued a complaint against the employer on the union's 
charge but up to and including February 27 had not issued a complaint nor 
dismissed the employers’ charges. Instead, on February 26, the Board's attorney 
proposed that the complaint against the employer be dismissed if all of the 
employers would drop their charges against the union. “After all.” the Board's 
counsel reasoned, “even if the union is found guilty of these unfair labor practices, 
all that will happen is that the Board will require them to post a cease-and- 
desist notice in the union hall and the boys will only laugh at it anyway.” Such 
being the case, you-can readily see that when the proposal was submitted to the 
employers involved they stated that it sounded like the “cards were stacked 
against them” so they accepted the Board attorney’s proposal. 

The Board’s evaluation of the public policy in this instance warrants analysis. 
Here they have traded the legitimate unfair labor practice charges of four 
employers for a baseless charge conjured up in a defensive move by the union 
Qur experience has demonstrated that the Board would not have dismissed the 
charges of the union if the employer charges had been nonexistent and the 
emnmloyer and the union had agreed to such a dismissal. The Board would have 
said that such action would be contrary to the public interest. 

An employer found guilty of an unfair labor practice must post a notice for 60 
days on his plant premises so that his employees may observe his offer to mend 
his ways. On the other hand, when the union is similarly found guilty of an 
unfair labor practice it is only required that the compliance notice be put up in 
the hall of the union which, in many cases, is not the representative of the 
employees involved. I submit that the union hall is no more a likely nor suitable 
piace for the cease-and-desist notice than the company office would be for the 
company notice. 

Let me cite another example which again applies in the basic field of representa 
tion procedures under the current labor law. One of the factors in the deter 
mination of a collective-bargaining agent is the subject of an appropriate bargain 
ing unit. An appropriate collective-bargaining unit, as presently interpreted 
by the National Labor Relations Board, is a unit which meets with the union 
approval. To be specific, in the timber-products field, we have the harvesting of 
trees which are reduced to logs and transported to sawmills where they are 
manufactured into lumber which is processed, sometimes remanufactured, and 
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entually finds it way into the open market. The question frequently arises 

to whether the logging operation and the lumber manufacturing operation 
spould be combined into a single collective bargaining or whether they should 
he in two separate and distinct collective-bargaining units. We have researched 

< question through the cases of the National Labor Relations Board on a 

mber of occasions and we can come up with only one logical answer. It 
< totally immaterial as to what the facts may be. The determining factor is: 
What does the union want as the so-called appropriate bargaining unit?’ You 
will find in the casés the same reason used to support either conclusion; that the 

it shou'd include both the sawmill and the logging operations or that these 
should be separate bargaining units. (Compare (1) Jn re Flodin Lumber Co., 82 
\_L. R. B., No. 105, 23 L. R. R. M. 1752 (1949): (2) Im re Johnson Lumber Co., 
-. N. L. R. B., No. 168, 22 L. R. R. M. 1352 (1948); (3) In re Kansas-Nebraske 
Vatural Gas Co., Inc., No. 80 N. L. R. B., No. 160, 23 L. R. R. M. 1160 (1948) ; 

1) Inre Farmville Manufacturing Co., 76 N. L. R. B., No. 34, 21 L. R. R. M. 1186 
1948): (5) In re Willamette National Lumber Co., T4 N. L. R. B., No. 110, 
iL. R _M. 1198 (1947): (6) In re Sherlin-Hiron Co., 33 N. L. R. B., No. 74, 
SL. R. R. M. 274 (1941): (7) Jn re Coos Bay Logging Co., 13 N. L. R. B., No. 99, 
tL. ?. RLM. 868 (19839): 0S) In re Snoqualmie Falls Lumber Co., 10 N. L. R. B., 
No, 30,3 L. R. R. M. 483 (1988) ). 

In conjunction with this research we thought at first this might simply be 
ited to our industry: however, we find this confusion prevalent elsewhere, 
iso. As a specific example of another industry, it is to be observed that the 
itional Labor Relations Board in the case of Jn re Emerson and Stevens Manu- 

turing Co., Ine., and Spiller Are and Tool Co, (95 N. L. R. B. 109, 28 L. R. R. M. 
104), decided on August 3, 1951, essentially held as follows: Contrary to com- 
panys’ contention, the two corporations involved in these proceedings constitute a 
-ingle employer within the meaning of the amended National Labor Relations Act 
nee (1) they have interlocking officers and directors; (2) the stock of each 
owned by the same group of individuals; (3) both plants have the same super- 
tendent who is responsible for hiring, discharging, and transferring the em- 
ployees of both companies; (4) the superintendent establishes labor policies for 
“pillar employees and together with Emerson’s general manager establishes the 
hinerson company’s labor policies: (5) the employees of both companies have 
similar working conditions, skilled wage scales, holiday and vacation benefits; 

6) the plants are located within 100 feet of each other; and (7) there is some 
interchange of personnel. Accordingly a single unit of production and mainte- 
nance employees of both companies was decided as appropriate and, incidentally, 
this is what the union wanted. 

Compare this with In re Waumbee Dyeing and Finishing Co. decided by the 
Board on December 16, 1952 (101 N. L. R. B. 198, 31 L. R. R. M. 1185). There 
the Board held that a single company unit of production and maintenance em- 
ployees of a dyeing and finishing company excluding the employees of a spinning 
and weaving company is an appropriate unit for collective bargaining. The 
Board pointed out, however, that some factors, such as the interrelated character 
and common management of the 2 companies and the proximity of their operations 

ould militate in favor of a 2-company basis. The reasoning used by the Board 
or this decision follows: (1) no union sought certification on such a basis; 
(2) each company is a separate corporate entity engaged in a substantially 
lifferent type of work; (3) there is no interchange of employees and only infre- 
quent transfers between the two companies; (4) the employees of the dyeing and 
finishing company work under separate immediate direction: and (5) are 
carried on a separate payroll. 

When we break down this case, we find that there existed the same board 
of directors and officers for both companies. One company was engaged in the 
dyeing and fininshing of rayon and the other was spinning synthetic yarns and 
weaving cloth. About 91 percent of the goods processed by one company were 
woven by the other. Both corporations were located in the same building and 
shared a common entrance. Although there was a separate superintendent in 
immediate charge of each operation, the determination of the major labor policies 
was vested in the same two individuals for both companies. One was the vice 
president of both companies and the other was the president of one and the 
treasurer of the other. Employees of both employers enjoyed the same working 
conditions, benefits, and recreational facilities. They used the same parking 
space and first-aid room, and changed shifts at the same time. The same storage 
space and laboratory was used by both corporations. However, please note that 
the differentiating factor is that the union did not want both companies within 
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the same unit. (For more of the same vacillation and uncertainty see Jn re J 
Veils Lwmber Co., case No. 19-RC—1217, decided under Taft-Hartiey but using 
the Wagner Act approach on March 8, 1953.) 

These cases only serve to point up the failure of the Board to follow the 
legislative intent or abide by the statute which specifically provides in section 
9 (ce) (5) that “In determining whether a unit is appropriate for the purposes 
specified in subsection (b) the extent to which the employees have organized sha|| 
not be controlling.” 

There appears to be no sound reason for the Boards’ failure to establish certa 
factors which may be used as substantial guideposts in determining these 
problems. Such guideposts would aid industrial stability and insure fairness 

nd consistency to the public policy. However, the Board has chosen, instead 
to adopt, in essence either the union wishes or extent of organization theory, 
Furthermore, the procedure to bring the Board’s decision before the courts for 
review is very cumbersome, rendering it ineffectual. For instance, in order to 
bring about an appeal of these appropriate unit decisions, it is necessary to permit 
the Board to hold an election, issue its certification, the employer must refuse 
io bargain and then proceed through unfair labor practice proceedings with all of 
the delays, uncertainties, frustrations, and confusion attendant thereto. This 
may consume from 1 to 3 years from the date of the representation petition. 

Recommended reading is In re Flodin Lumber Co., supra. We should like 
to point out that a very careful study of the situation existing in the timber 


products industries was researched in this case. It was observed that the 
Board used certain factors, allegedly, upon which to rely in a determination of 
the nature of the unit. After alluding to each of these items in their own deci 


sion, all of which would lead the reader who has conducted any research in this 
matter to believe that the Board had approved that a logzing operation and an 
integrated sawmill operation should be combined in a single unit, the Board held 
that the sawmill operation should be kent distinct from the logging operation 
simply because the union wanted it that way. 

The ironic footnote to that case is that when the election was conducted the 
vote was 2 for the union and 29 against, out of 36 eligible voters. 

Let us consider some of our field experiences with the act and the Board in 
other matters. We recently had occasion to become involved in a situation 
where the employer was approached by a union for recognition as the collective- 
bargaining agent of his employees. That employer called a meeting of his em 
ployees. At that time he simply expressed himself as to whether or not the 
employees would be better off with a union of their own instead of being mixed 
up with outsiders. He suggested that they might wish to form and organize 
an independent union or group of their own. The men met on their own time 
and apparently elected a committee to speak to the employer. The record failed 
to disclose that the committee ever did function or contact the employer. The 
evidence involved-in the case was clear that beyond the meeting of the group 
and the selection of the committee nothing further was done with respect to meet 
ing or negotiating with the employer. ‘This case eventually found its way to 
the Board. Mind you, based upon that evidence, you can examine the record 
for yourself, the Board found that there was being maintained an inside union 
dominated by the company and ordered its disestablishment. (See In re G. W. 
Emerson Lumber Co., 101 N. L. R. B., No. 165, 31 L. R. R. M. 1176 (1952).) 

In that same case it should be pointed out that the employer discharged two 
employees for failure to carry out his instructions. The employer testified at 
length and clearly concerning the reason for discharge as it happened. Never- 
theless, the Board found that the discharges resulted from the fact that those 
two men were allegedly active in the union. The record fails to show where 
either one of these men was any more active than any other employee. Fur- 
thermore, the trial examiner of the Board chooses to completely ignore and 
discredit the employer's testimony. Certainly, it should not be a stigma to be 
an employer. This particular matter is brought to your attention simply to 
point out how the Board ingeniously circumvents the revision of the law which 
provides : 

‘No order of the Board shall require the reinstatement of any individual as 
an employee who has been suspended or discharged, or the payment to him of 
any back pay, if such individual was suspended or discharged for cause.” (See 
sec, 10 (cc) of the act.) 

Another matter to be directed to your attention is the Board’s delay in process- 
ing cases. For instance, one of the earlier cases that we have alluded to indi- 
cates that it took from September 24, 1952, until February 17, 1953, in which 
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ssue an unfair labor practice complaint. We can conceive of no possible 
use which should have delayed the issuing of that complaint beyond, at the 
ost, 60 days. The Board took approximately 5 months. In another instance, 
here an employer sought an unfair labor practice complaint, the case was in 
hands of the Board in excess of 6 months without action, although the case 
its face was obviously an unfair labor practice of the union. 

These delays are not wholesome. For instance, if reinstatement with back 

y is a potential, an employer runs the risk, through no fault of his own, of 

ving a tremendous back-pay bill. This is not right. We do not believe these 

luvs are the result of a lack of manpower as we can see it frequently misspent. 
rv instance, someone got the bright idea in the Board of streamlining the rep- 
esentation procedures by phoning an emplover within a few days after a union 
es a petition for an election and proposing a consent-election agreement. If 

» employer does not agree, then the Board calls a hearing at once. Many 

iployers don’t know what it is all about when phoned. As a result, we know 

f two recent instances where the Board in its flourish wound up in the locality 
of the employer all ready for a hearing, including court reporter. The employer, 
fter it had been properly explained to bim, was quite willing to agree to a 
onsent election. 

Another condition that exists in the field which should be brought to your 
attention is the filing of trumped-up unfair labor practice charges in an attempt 
o delay a representation election. Many is the time that we are satisfied that 
he union is ‘ling a phony unfair labor practice charge simply to delay the repre- 
sentation procedures of the Board. We feel that Board procedure should be 
hanged so that the determination of an unfair labor practice would not delay 
he representation procedure unless some prima facie showing is made at the 
ime the unfair labor practice is filed to demonstrate unequivocally that an 
infettered and unbiased election cannot be held under the circumstances. 

There is some talk that there will again be an attempt to return the functions 
if the independent Federal Mediation and Conciliation Service to the Depart- 
ment of Labor. From one who has seen it operate both ways, please don’t return 
that agency to the Labor Department. To my knowlege few, if any, employers 
bad any confidence in that Mediation Service when it was a part of the Labor 
Department. The employer confidence that has developed in the last few years 
would be destroyed if the employer realized that this agency was again sub- 
servient to organized unions. 

I cannot recall a strike since the advent of Taft-Hartley in which I was in- 
volved which was not preceded by the suggestion of submitting the employer's 
ast proposal to a secret-ballot vote of the employees to be involved in the strike. 
However, that provision in section 208 (c) of the act is worthless as the union 
invariably refuses to accept such an election. This is not fair to the employees 
nor to the public who also suffer from strikes. 

It is our firim conviction that greater stability will be attained in labor rela- 
tions and the rights of the public and employees protected by requiring a secret 
ballot of the employees to be affected on the employers last offer. This would 
contemplate separate elections of this nature involving the employees of a single 
employer. Nor should the strike be considered legal unless supported in that 
election by a majority of those affected. 

We wish to briefly note the expansion of the philosophy of the Board by which 
lata irrelevant to the negotiating process may be required from an employer. 
We fee) that the present state of the law permits unions to wrongfully engage 
in needless “fishing expeditions” and to cause delays that are not constructive 
nor in aid to the collective-bargaining procedure. It should be spelled out in 
section 8 (d) that in order to require the employer to produce data, three tests 
must be met: (1) it must be clearly shown that the data sought be patently rele- 
vant to the issues involved; (2) it must not be confidential information of man- 
agement: and (3) it must not be available to the union from some other source, 
such as from the employees they represent. (See /n re Hughes Tool Company 
(100 N. L. R. B. No. 39 (1952)), National I4~bor Relations Board v. Yawman & 
Erbe Mfg. Co. (187 F. (2d) 947 (1950), enforcing 89 N. L. R. B. 881), National 
Labor Relations Board vy. Union Manufacturing Co. (179 F. (2d) 511), Aluminum 
Ore Co vy. National Labor Relations Board (131 F. (2d)) 485 (1942), In re 
Leland-Gifford Co. (95 N. L. R. B. 1806 (1951)), and In re General Controls Co. 
(88 N. L. R. B. 1341 (1950) ).) 

Incidentally, the hiring policies of the National Labor Relations Board and 
the Federal Mediation and Concilation Service puzzle me. Did you know that 
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they take confirmed longtime union leaders into their ranks and still contend 
that they are impartial agencies operating in the public interest ? 

Employers are as equally consistent in their belief that the administration of 
the Labor Management Relations Act, 1947, is biased in the hands of the present 
Board personnel as the unions and their agents are convinced that the act is a 
Slave-labor act. This undocumented preaching by the unions seems to have 
been effective as evidenced by the flood of proposed legislative amendments 
before the Congress. We believe that the former Should be catered to as much 
as the latter: perhaps more so, since the employer complaint is supported by 
factual case after case, 

It is Virtually impossible to comment in detail] on every item of proposed 
legislation aimed at emasculating the Taft-Ha rtley Act. There can be no ques- 
tion but what the unions have done an excellent job of confusing and deceiving: 
sO much so, that we see amendments which are positively ridiculous on their face. 
I am thoroughly discouraged that anyone would propose to validate the closed 
shop in any portion of our economic system under aly circumstances (S. 369 and 
S. 656, and H. R. 518, 2510, and 2511] ). Our Nation has been dedicated to the 
relief of the oppressed from the hands of tyranny. Yet we shackle the £Treatest 
single group in our population to union bosses with the power of life and death 
upon their livelihood. 

Another patently false effort to establish equity and fairness in our labor law 
is the proposal to provide economic strikers, as distinguished from unfair labor 
practice strikers, with the right to vote after they are permanently replaced 
(S. 655 and H. R. 3067). The current law in this respect has been deceitfully 
pounced upon by those who seek to destroy true equity in labor relations as the 
union-busting provision in the law. Will someone tell me what Sanctity sur- 
rounds a union which should preserve its existence in a Situation where it no 
longer truly represents those employees actually employed by an employer? The 
Government has not chosen to protect a corporation from the consequences of its 
errors in business judgment, yet it is proposed that it protect the union from 
the consequences of its errors in business judgment. Actual employees only 
should have a part in determining the continuation or elimination of a union as 
a bargaining agency. 

In order to achieve the greacest degree of impartiality every factor that 
delineates between the judicial branch and the prosecuting and investigating 
functions of the National Labor Relations Board is essential. To permit an 
investigator to recommend is not a proper separation of functions since the 
human inclination of the Board personnel would be to rubberstamp the findings 
of the investigator. eliminating the independent and impartial] viewpoint neces- 
Sary to fair and equitable decisions. There is already too much obvious rubber- 
Stamping by use of stock printed forms Which indicate that the Board has passed 
over the record in a cursory manner (S. 655). We are not favorably impressed 
by the proposal to delegate to one member of the Board the power to hear ora] 
argument. It affords too sreat an opportunity for arbitrary decisions and undue 
influence (S. 657). 

With reference to the non-Communist oath, w urge- -whatever the requirement 
be—that it clearly spell out who should sign ind that enforcement be made 
effective. Although we are unaware of the existence of Communists among 
employers as a sroup, if you feel that the affidavit requirement must be extended 
to them in order to ferret out Communists in unions, we would happily submit 
to this requirement. We would take pride in reaffirming our allegiance to the 
United States. 

The elimination of the so-called mandatory injunction in Secondary boycotts 
in essence means the elimination of the rule against secondary boycotts. The 
greatest harm of these illegal practices is their effect in the earlier periods of 
their existence (Ss. 655, H. R. 3361). 

If we are to preserve the interests of the public and the employees, we must 
continue to insure full disclosure of union financial activities to the rank and 
file. However, if you eliminate compulsory unionism and favored treatment of 
unions then we see less necessity for such provisions, 

The proposal to eliminate the necessity for joint union-employer supervision 
of welfare funds appears to open the door for mismanagement and would facili- 
tate intraunion and intrabargaining unit discrimination and favoritism (S. 658). 

The proposals to change the act in H. R. 3067 are a serious Step backward. 
The proposed equivocal definition of “employer” is obviously unequitable and 
impractical as demonstrated so clearly under the Wagner Act. However, in line 
with this matter of defining “employer” it is to be observed that the term “inde- 
pendent contractor” remains without definition. Although the act excludes 








itend 


m of 
sent 
is a 
have 
ents 
uch 
l by 


ose] 
ues- 
ing: 
ace. 
psed 
and 
the 
test 
ath 


law 
bor 
ced 
uly 
the 
sur- 

ho 
The 

its 
om 
nly 


as 


iat 
ing 
an 
he 
ifs 
PS- 
Ppr- 
ed 
ed 
‘al 
ue 


nt 
le 
ig 
“ 
it 

1e 


TAFT-HARTLEY ACT REVISIONS 319 


independent contractors from the term “employee” (sec. 2 (3) ), nowhere is this 
name defined. This has brought on considerable confusion in our industry since 
the union will claim independent contractors to be within a bargaining unit. 
We would urge that the common-law definition be specifically established for the 
term of independent contractor. 

The increase in the period of the statute of limitations for filing unfair labor 
practice charges would only further instability of labor relations. 

As far as our experience is concerned the majority of the unfair labor practice 
charges filed by unions are intended as bargaining weapons to be withdrawn in 
return for some concession from the employer rather than as a serious attempt 
to right a wrong. The salient effect of increasing the period of limitation would 
be to increase the force of that weapon. To preserve the contract-bar rule in the 
event of deauthorization elections is to grant the union rights greater than those 
given the employees whom they supposedly represent. Such a provision would be 
undemocratic. 

Neither Senate bill 1026 nor 1075 appears to be a realistic approach to the 
monopolistic character of unions and their ability to spill the economic lifeblood 
of the Nation. If any group within our economy imperils the national health or 
safety, there is no reason to protect their action while the public suffers. The 
injunction is an appropriate remedy to cope with such threats to the general 
welfare. Congress may not always be in session and special sessions are both 
costly and inconvenient. Furthermore, this would only subject the national 
health and safety to political pressures and expedience as opposed to established 
fair rules to which the parties must adhere. 

Simply in passing, since it appears some feel the urge for compulsory arbitra- 
tion as a panacea to labor strife, let the record show that the lumber industry 
opposes unequivocally this method which is devoid of a true resolution of the 
dispute (H. R. 132 and H. R. 364). 

We urge that the free-speech provisions be extended to representation pro- 
cedures as well as unfair labor practice situations. It is our belief that Congress 
intended this originally, but the Board has pursued the language technically in 
order to circumvent the true intent. We would urge that S. 655 be so modified as 
to clearly eliminate the last word doctrine of the Bonwit Teller, Inc. (96 N. L. R. B. 
608, 1952) and the Metropolitan Auto Parts, Inc. (102 N. L. R. B. No. 171, 1953) 
cases. 

We also feel that the proposal which prevents payroll deduction of assessments 
and fines is proper since it will inhibit punitive action by the union against the 
individual, employee (S. 658). 

The amendment designed to clarify the present ban on featherbedding is 
essential if we are to avoid actions costly to the public which in all events 
finally pays the bill for these matters. The recent decisions of the Supreme 
Court of the United States further emphasizes the necessity for H. R. 3146. 
Featherbedding and payments for unneeded work are unequivocally contrary to 
the public interest. (See American Newspaper Publishers Association v. Na- 
tional Labor Relations Board, and National Labor Relations Board v. Gamble 
Enterprises, Inc., both decided March 9, 1953, by the U. S. Supreme Court.) 

Much has been said in defense of the right to strike. However, it now ap- 
pears that the Board would deny the right of lockout under the act. It is our 
firm belief that neither right should ever be made paramount to the public 
interest. ‘heretofore, we would urge that if the right to strike is to be preserved, 
the right to lockout coupled with reasonable precautions which would curtail 
either from impairing the national health or safety is only equitable and proper. 
(See Jn re Morand Bros. Beverage Co. et al., 91 N. L. R. B. No. 58 (1950), re- 
manded in 190 F. (2d) 576 (1951), 99 N. L. R. B. No. 55 (1952); and In re Davis 
Furniture Co., 94 N. L. R. B. No. 52 (1951), remanded in Leonard v. National 
Labor Relations Board, 197 F. (2d) 485 (1952), further N. L. R. B. decision at 100 
N. L. R. B. No. 158 (1952).) 

The definition of supervisors under the act has also come in for criticism. 
However, this definition is both reasonable and practical and should be retained. 
It has caused no difficulty to any union within our area of experience and has 
afforded a positive method of determining who is a supervisor as opposed to 
leaving this matter for Board interpretation. It is a clear, concise, and exact 
definition of the management family and should not be modified. 

The foregoing observations have been an effort to bring to your attention not 
only specific examples occurring every day in connection with labor legislation 
but to also point up the practical effect of some of the major proposed revisions 
in this law. I understand this is what you want. 








320 rAFT-HARTLEY ACT REVISIONS 


In addition to the foregoing, we wish to urge the following recommendations 
upon vour honorable committee : 

i. Eliminate any provisions sanctioning the closed shop, union shop, or other 
forms of compulsory unionism. If you are to continue their legality, then 
require strict regulation of the union and its hierarchy. 

2. Outlaw unequivocally organizational strikes and picketing and requirs 
both unions and employers to submit to the representation procedures of the a 
to resolve these matters I cannot stress this matter too strongly. 

8. When the employer submits an offer which he is willing to state is his last 
offer prior to strike action, such offer must be voted upon by all employees to 
be affected by the proposed strike action before strike action can be taker 
Said election should be conducted by the Federal Mediation and Conciliation 
Service and require the majority approval of the employees affected in orde: 
to authorize a legal strike. 

4. Require that any notices to be posted by the union as a result of unfair 
labor practices be also posted on the premises of the employer against whom 
or upon whose premises said unfair labor practices were committed. 

5. Require bargaining rights to terminate with a bona fide sale of the em 
ployer’s premises and plant. 

6. An employer need not furnish data to the union in the collective-bargaining 

process until it is clearly shown that: (1) Such data is patently relevant to the 
issue involved; (2) it is not confidential information to management; and (3) 
it is not available to the union from other sources. 
7. In order to speed up the procedures of the Board, we would urge that a 
complaint must be filed within 3 months of the date a charge is filed and a 
decision rendered within an additional 8 months. Failure to do so should limit 
the back-pay award so that in no event will it exceed the difference between 
what the employee involved lost from the date of wrongful discharge to a date 
G months thereafter minus his actual earnings in that period. 

8. The filing of an unfair labor practice charge should not prevent the conduct 
of a representation election unless the charge specifically alleges that the unfair 
labor practices prevent a free and unfettered election at the time and it is clearly 
demonstrated to the Board by evidence submitted within 10 days after the charge 
is filed that such is the case. 

9 By no means return the Federal Mediation and Conciliation Service to the 
Labor Department or assign them to the Commerce Department if you expect 
to retain the current efficiency and high standing of the Service with the parties. 

10. Investigate the hiring policies of the National Labor Relations Board and 
the Federal Mediation and Conciliation Service. If you feel that it is necessary 
that they hire from the ranks of professional unioneers or management indus- 
trial relations personnel, insure that there be equal representation in hirings 
from the management, as well as the union side of the table. This should also 
apply to the members of the Board. However, we would urge that only those 
who can fully qualify as impartial be given these positions. 

11. Provide for a 12-month period during which no further representation 
petitions may be filed by a union or a local thereof when such a union or local 
has filed a petition for a representation election, irrespective of whether the 
union pursues that procedure through to an election or withdraws the petition. 

12. We can see no reason to provide economic strikers who have been perma- 
nently replaced with the right to vote in representation elections. This is neither 
union busting nor conducive to the theory that the union is the agent of the 
employer. 

13. By all means keep the judicial and prosecuting functions of the Board 
separate and distince from each other. 

14. Preserve the non-Communist oath by broadening it to apply to anyone who 
has been a Communist within 5 or 10 years and make the law clear as to who 
shall sien and provide for stringent enforcement. 

15. Do not eliminate the mandatory injunction if you are to avoid the harm 
of the vicious secondary boycott. 

16. Require the Board to adopt a set of governing principles which will be 
determinative of the appropriate unit and specifcally provide that each situation 
must be judged on the basis of those principles and not on the wishes of the 
union } 

17. Extend free speech to representation matters and eliminate the last-word 
doctrine established in the Bonicit Teller, Inc., case. 

18. Ban featherbedding and payment for unneeded work, 
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1%. Reestablish unequivocally the right to lockout on a par With the right to 
strike but permit neither to adversely affect the national economy. 

20. Define independent contractor in the act so as to give it is common-law 
definition. 


Mr. Ticuy. In addition, I wish also at this time to offer into the 
record the statement of Mr. C. L. Irving, who has had more than 20 
vears’ experience in this field. Mr. Irving is secretary and manager 
if the Pine Industrial Relations Committee with headquarters in 
Klamath Falls, Oreg. 

Senator Ives. Without objection that will be so incorporated. 

(The statement referred to follows.) 


STATEMENT OF (. L. IrvING, KLAMATH FALLS, OREG., IN BEHALF OF THE 
WESTERN PINE LUMBER INDUSTRY 


My name is C. L. Irving. I am secretary-manager of the Pine Industrial Re- 
lations Committee, Inc., an employers’ industrial relations service organization. 
We serve 150 lumber employers in the western pine-producing area of central 
and southern Oregon and northern and central California, from a headquarters 
office in Klamath Falls, Oreg. We are a small-business industry. Our members 
have an average of only 130 employees per employer. 

I am appesring here at the request of the National Lumber Manufacturers 
Association. I represent the entire western pine lumber industry in 12 Western 
States. This includes loggers, lumber manufacturers and remanufacturers, 
plywood plants, and wood byproducts producers. 

I have worked in intimate contact with the Wagner Act and the Taft-Hartley 
Act since 1935, when the Wagner Act was first enacted. In 1942 I helped the 
Vine Industrial Relations Committee, Inc., get started, and I’ve been its operat- 
ing head for the past 9 years. 

For the record, I would like to submit my statement which covers my own 
personal experiences and my own personal ideas about a proper Federal law 
und Federal labor policy. It is, I believe, representative of the views through- 
out the western pine lumber industry. 


Group, industry area, or industry bargaining 

The goal of collective bargaining is agreement. No restrictions should be 
placed on any type of good faith bargaining if it can ever be helpful in reaching 
agreement. There are times when all methods must be explored and used in 
solving one problem. 

It is my belief that statutory regulation should enter the picture only when 
colleetive bargaining has failed. A union should be required to leave strike 
decisions to their members, as expressed in supervised secret-ballot elections, 
and each contracting unit of employees should have statutory protection from 
coercion or intimidation in making and living with its own decisions. Appro- 
priate collective bargaining unit, as determined by the NLRB, has no worthwhile 
meaning if it isn’t appropriate for determining whether or not to strike. (For 
& more complete analysis of and recommendations on this problem, plus an 
actual illustration, see pp. 19 and 20 of full statement. ) 


A new approach to Federal labor law administration 


I suggest the creation of an Office of Labor Relations. It should be headed 
by an Administrator. He should serve in the capacity of a business manager 
and absorb all administrative and public pressures. The NLRB should serve 
under the Administrator as a judicial body only. The General Counsel should 
function, under the Administrator, as a legal department handling prosecu- 
tion duties (see pp. 14 and 15 of statement). 


Union shop in terms of politics and religion 

We hear much of the need to protect racial and religious minorities. Why 
not extend protection to the worker whose religious beliefs are not compatible 
with union membership? 

Unions today apply their tremendous force to economic and political domina- 
tion as against the Gompers tradition of concentrating on wages, hours, and 
working conditions. With such changed fields there has developed a need for 








322 TAFT-HARTLEY ACT REVISIONS 


statutory prohibition of compulsory union membership (see pp. 12 and 13 of 
statement). 


Recognition strikes 


Recognition or organizing strikes should be prohibited. The secret-ballot 
election is fundamental to the American way. Employer recognition without 
such an election should be unlawful. The small employer and his employees 
need this assistance (see pp. 18 and 19 of statement). 

Fundamentals of a Federal labor law 

A Federal labor law, to be effective in promoting the national welfare, must 
contain several essential features. It is no longer sufficient to lay down 
vague rules and generalizations for the guidance of parties to collective bar 
gaining, or of Government administrative agencies regulating collective 
bargaining. 

Practicing industrial relations men know that neither employers nor unions 
should be the prime beneficiaries of the law. Rather, the law should be aimed 
toward protection of the consuming public, and individual employees. The fol- 
lowing points are essential in any fair labor law: 

1. The rights of the consuming public should be recognized and protected. 
Only Government can give that protection. It should intervene in work stop- 
pages affecting the national health and welfare, and our national labor law 
should outline a procedure for so doing. 

2. The rights of individual citizens must be recognized, and vigorously pro- 
tected. A labor law that subverts individual employee rights to the development 
of big unionism is a poor law. The Wagner Act talked of employee rights, but 
interpretation twisted the language to mean “big union” rights. The Labor- 
Management Relations Act, 1947, recognized some of these evils by spelling out 
certain employee rights that could not be interpreted away. There is need for 
more of this kind of protection of employee freedom and rights. 

3. There must be equality for employers, employees, and employee representa- 
tives before the law and before the governmental agencies charged with enfore- 
ing the law or assisting the parties. Rules, or their enforcement, cannot be 
successful unless the enforcement agencies and tribunals evidence fairness and 
impartiality toward all parties. 

4. The jurisdiction of States should be recognized and encouraged. The de- 

sires of their citizens to regulate according to localized needs should supersede 
Federal law and not be wiped out by Federal law, in the absence of a real need 
in the national interest. 
5. The right of redress through the courts, both for enforcement and for dam- 
ages, should be outlined as to procedure, and be available to governmental 
agencies and the parties in industrial relations, as it is to all citizens This is 
especially true as to contractual obligations. Industrial relations, as to em- 
ployer, employee, or employee representatives, should operate on sound business 
principles. The emotional approach to labor relations has been too costly to 
our country in terms of strikes and loss of productivity, damages and losses in 
wages, and loss of profits and taxes. 

6. A labor law should be definite and clear. It should be a complete law, 
and not one to be developed by administrative action or court interpretation. 

7. Bipartisanship in politics is a necessary ingredient to the formulation of 
sound Government policy in industrial relations. 

It is my betief that the Labor-Management Relations Act, 1947, is such a law 
as I have described. It has worked well for 6 years. If amendments are 
found necessary or desirable, they should be made in the public interest, with a 
view to recovering and promoting individual freedom, and not in the interest of 
any particular organized segment of our economy. 


Part I 
LABOR MANAGEMENT RELATIONS ACT, 1947 


Short title and declaration of policy 

The language in the short title and declaration of policy is useful. It is a 
necessary declaration of intention. 

“Labor” and “union” may be synonymous terms, but only when the rank and 
file determines policy and issues the instructions to the hired men. A reverse 
theory has been discouraged by this law. 

The public is entitled to the consideration it receives. 
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Title I—Amendment of National Labor Relations Act (Wagner Act) 

Section 101—Finding and policies —The general knowledge that unions are 
recognized to have certain obligations in the sphere of collective bargaining has 
had a stabilizing influence. 

The Labor-Management Relations Act, for the first time, spells out the re- 
sponsibilities of unions and employers to the American public. The public likes 
this recognition. The further declaration of intention is helpful. 

Definitions.—‘Working foremen” are a problem. They will be a problem so 
long as unions contend that supervisors shall do no work. Efficiency of opera- 
tion—with a view to a lower-priced product—demands productive work on the 
part of this type of man. These facts are especially applicable to small business. 

Supervisors should be excluded from the employee definition, They are a 
part of management. Supervisors cannot be part of management if they are to 
be in unions. Unrealistic and unhealthy realinement that divorces supervision 
rom management means a higher price to the buying public because of ineffi- 
ciency. 

Commerce that is interstate in character should be more narrowly defined. In- 
terpretations placed upon the coverage of the Labor-Management Relations 
Act, 1947, have been too broad, with the Federal law assuming too much juris- 
diction. It leaves too little to State law. The States should be expected to 
assume responsibility for local business. 

It is helpful to have the definitions in the law. 

National Labor Relations Board.—A 5-member Board, working in 3-member 
panels, has been able to get the work done. 

A new note of equality has been injected into proceedings before the Board. 

The separation of policing and prosecution functions from judicial functions 
is necessary to impartial administration. 

Rights of employees.—Individual dignity, freedom, and initiative in thinking 
and action builds up and sustains a high average in weliare and progress. The 
rights of individuals and minorities should be afforded all possible protection, 
as provided by this law. 

Unfair labor practices —Some abuse of compulsory union membership has been 
removed by specifying the situations in which an employee can lose his job. 

The right to petition for decertification is sound. Employees have little objec- 
tion to paying their freight. Employees do not, in general, approve of closed 
shops or closed unions. They realize that union-controlled hiring is susceptible 
to discrimination. They appreciate their right guaranteed by the Labor-Man- 
agement Relations Act, 1947, to petition for the chance to unload an unsatis- 
factory union, or its compulsory membership requirements. They object to the 
many internal control abuses inflicted upon them by unions that ignore or 
trample over the rights of individuals and minorities. 

It is significant that the industries that have experienced difficulty as the 
result of the prohibition of the closed-shop contract have been the printing 
industries, the maritime industries, and the building trades industries. It is 
more significant that it is in these industries that the public has paid the highest 
price for one-sided bargaining because of overwhelming strength on the side 
of the unions. Employers in these industries, long ago, grew discouraged. Here, 
it seem, exists a situation whereby collective bargaining is a process by which 
there is a mutual determination of how much the consumer will pay. 

The closed shop should be prohibited. The rights of the employees to peti- 
tion to have the union-shop authority of the union denied or removed from the 
contract should be preserved because it is the best safeguard against un- 
controlled union leadership, and rampant majority domination. Employee 
decertification procedures should be less restricted. 

The employee right to petition for decertification of the union, or withdrawal 
of the right to include a union-shop provision, removes a cause of misunderstand- 
ing between employers and employees, and employers and unions. Under the 
Labor-Management Relations Act, 1947, the employer can refer disgruntled 
employees to the NLRB, and a cause for friction has been removed. 

Union unjair labor practices.—Unions can and do commit unfair labor prac- 
tices. Many of their unfair practices have now been defined and prohibited. 
Most of the unfair practices outlined in the act for unions are also unfair when 
committed by employers. This is equality in the eyes of the law, and is as it 
should be. There can be no legitimate defense of secondary boycotts, hot cargo, 
jurisdictional strikes in the face of certifications by the National Labor Relations 
Board, excessive fees and dues, featherbedding, or any other form of coercion or 
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intimidation. Whatever antimonopoly rules are applied against employers—n, 
more, no less—should be applied against unions. 

The public approves the conduct of industrial relations on a businesslike rath 
than an emotional basis. 

Forcing self-employers in one-man businesses—or “mom and pop” businesses 
to join a union is simply tribute or “taxation without representation.” There 
can be no services rendered to these people on wages, hours, and working condi 
tions through representation by a labor organization. 

Free speech.—F reedom of speech is guaranteed by our Constitution. There ca; 
be no valid quarrel with its written expression in a law laying down the rules 
for the prevention and handling of economic strife. Empleyees expect and ap 
preciate accurate information, and the frank opinions of their employers 
Employers acting in good faith should not be penalized for unintentional mis 
statements 

The NLRB has resumed its curtailment of employer freedom of speech. This 
curtailment of an essential freedom should be throttled by the Congress. 

Obligation of employers and the representative of employees under collectir 
bargaining.—The terms under which contracts may be terminated or modified 
are sound. They are protection to the public. 

Representatives and elections.—Requiring a secret-ballot election, conducted 
under Government auspices, is a proven, democratic, and American process. 

Individual employees and their grievances—Most grievances are settled ai 
the immediate supervisor-workman level. This eliminates a most irritating 
aspect of day-to-day collective bargaining. The provisions that collective-bar 
gaining agreements shall be complied with in such grievance adjustments, and 
that the union shall have an opportunity to be represented in discussions, are 
sufficient protection to the unions. 

Craft units.—The National Labor Relations Board has usually done a good job 
on this question of unit determination. Nothing would be more disturbing to 
the economic atmosphere of this country than for every manufacturing employer 
to have to deal collectively with each of the craft units that could conceivably) 
be set up in his organization. 

I once handled an NLRB case in California, where the L. and S. W., AFL, and 
the IWA-CIO, sought industrial units among employees of a lumber manufactur 
ing concern. The teamsters sought to represent logging truck drivers in woods 
operations and carrier operations in lumber plant operations, as well as all 
employees working in the loading or unloading of such equipment. In the same 
case, the operating engineers sought a unit composed of logging caterpillar 
tractor operators, truck road construction crews, and hoisting engineers in 
the woods operation, together with the powerplant employees and the operators 
of machines used in hoisting lumber in the plant operation. Neither of these 
two unions claimed any jurisdiction over the balance of the employees actually 
engaged in handling logs and lumber. At the very best, the granting of their 
petitions would have meant 8 union contracts and 3 sets of collective bargaining 
negotiations for an employer with a labor force of 140 people. 

To carry this craft business to its ridiculous extreme at this small operation, 
the machinists might have sought a unit composed of the machine shop and 
mechanical employees, the electricians for a small electrical crew, the carpen 
ters and joiners for a few millwrights, the various brotherhoods in a small 10- or 
15-man railroad operation and track crew, and the Culinary Alliance in the 
cookhouse. In addition there could have been a professional employees unit, 2 
unit for guards, and a unit among clerical workers, and I am sure I’ve missed 
a few. 

The special protection to craft units, if interpreted narrowly, is dangerous, 
and a constant source of industrial strife between unions as well as employers 
and unions. 

We have dealt and deal with craft unions in special circumstances, usually of 
a. temporary nature. We are now sometimes successful as their former “take it 
or leave it” attitude has been succeeded by an attitude of reasonable argument 
and negotiation under the Labor-Management Relations Act, 1947 (Kogap Lum- 
ber Industries, NLRB Case No. 36—-CC-11). 

Guards.—Guards and watchmen do a better job of plant and property protec 
tion when excluded from units containing production employees. When watch- 
mren used to be in a unit with production workers, they often looked to union 
strike leaders for instructions in strike situations, because of their fear of retri 
bution through the union, and with consequent loss in efficiency of protection 
Divided loyalty can only be harmful to this type of employee; and to the results 
of his work. 
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Twelve month periods between elections.—Prior to the passage of the Labor- 
agement Relations Act, 1947, some of our member companies have exper- 
ced 3 or 4 elections within a 3- or 4-month period. Obviously, the union can 
se 2 or 3 elections and then win another one through the sheer force of repe- 
tive voting. The employees, even though they may not desire a union, get dis- 
ted, and believe that Government is alined with unions against them. 
Since enactment of the Labor-Management Relations Act, 1947, we have 
ted that unions apply for elections only after they have done a selling job 
organization. When unions do this job well, they are strong unions because 
member understanding and participation. 
Unions should be required to sell their product or service just as any other 
duct or service is sold. Employers, and their employees, have a right to 
pect freedom from organizing pressures for a reasonable period of time after 
employees have expressed themselves on the subject in fairly conducted 
secret-ballot elections. 

Employees should not be required to follow precise timing or procedures in 

certification proceedings. When unions fail to exercise the bargaining rights 
hey won, employee and employer petitions should be accepted. 

Filing of union records and financial statements.—Union members, especially 

e appreciative of the information such filing gets them concerning the financial 
erformance of their officers. 

Von-Communist afidavit.—There are suggestions that employer representatives 
should be required to sign the affidavits on the same terms as union repre- 
entatives. Only a Communist has a valid reason for refusing to sign a non- 
Communist affidavit in order to secure the benetits of democratic laws. 

Recent court interpretations, however, highlight a need for enforcement leg- 
islation to control perjury. Without this, there should be no affidavit require- 
rent. (See p. 10 for additional comment. ) 

Prevention of unfair labor practices.—-If enforcement injunctions are to be 

sed against employers, they should be used against unions to maintain necessary 
equality of law. 

The decentralization theory, accomplished by conceding jurisdiction to rec- 
enized State agencies, should be retained. The theory should be implemented 
y action. Centralization is a chief enemy of democracy. Recognition of State 

irisdiction can help solve the borderline commerce problem. 

The statute of limitations in the filing of unfair labor practices and the re- 
uirement that evidence substantiating the charge shall be submitted within 
10 days of the charge are good rules. Misleading charges are often filed for 
he advertising value they contain in organizing employees, and with no idea of 
actual processing. The Labor-Management Relations Act, 1947, has gone far 
owurd eliminating the use of the NLRB, and the unfair labor practice charge, 
for organizational publicity purposes only. 

Technical commentators on this section should always bear in mind the in- 
ilienable right of an American citizen—whether he be an employee, an employee 
representative, or an employer—to seek and secure justice through the courts. 

Investigatory powers.—These are sound technical provisions. 

Limitations.—The right to strike should be protected so far as it is consistent 
vith public welfare, but strikes should require the prior approval of involved em- 
ployees, within a bargaining unit, in secret-ballot election. 

Supervisors should be excluded from the definition of “employee.” (See com- 
ment under “Definitions” above.) 

The right of States to consider local conditions, and the desires of its citizens 
to enact more restrictive provisions regarding compulsory union membership has 
been recognized and should be vigorously defended. In this vast country with 
arying conditions in various areas, there is every reason for decentralization of 
control. 

Along this line, Supreme Court comment in the decision upholding North Caro- 
ina, Nebraska, and Arizona “right to work” laws is necessary reading not only as 
to the validation of State laws restricting compulsory union membership but as 
to Whether unions really need this form of security. 

Effective date of certain changes.—A revised law will make it necessary to meet 
time requirements all over again, even though these time requirements have been 
met. A great deal of constructive inquiry and work toward a better solution of 
difficulties between labor organizations and employers will have been wasted. 
Learning a new set of rules, all over again, will not be conducive to economic 
peace in our Nation, and we need that peace if we are to achieve our aim of 
leadership in securing world peace. At any rate, no contract changes should be 
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required until the next annual contract anniversary date, but should then be 
required. 

More than anything else, our employers and employees need stability. They 
like to be able to figure ahead. Every time the laws governing industrial-rela 
tions procedure are changed, there is the need to consult lawyers, accountants, 
etc. These changes and consultations do not make for stability. 


Title II—Conciliation of labor disputes in industries affecting commerce ; national 
emergencies 


Employers have gained confidence in the Federal Mediation and Conciliation 
Service because of its independent-agency status. Today, employers are accept 
ing arguments that the Service is impartial. Employers will not have confidence 
in any mediation or conciliation agency that is under the direction of the Secre 
tary of Labor, or in the Labor Department. They take the dictates in the enabling 
act creating the Department of Labor literally, and expect to follow those dictates 
and act as labor’s representative in the administrative branch of the Federal 
Government. (Tobin did so.) 

National cmergencics.—The provision has not had a fair trial in sympathetic 
hands. If there are ways to secure improvements, they should be used since the 
present law has had little effect on law-defiant unions. 

It is certain that neither unions nor employers have a complete right to go 
their own way in their desire to accomplish some of their aims if that be at the 
expense of the American public. The Federal Government of the United States 
will always have a hard time justifying a proemployer position or a prounion 
position They should have no trouble in justifying a pro-American-public 
position. 


Title I/I—Suits by and against labor organizations 


The right to redress through the courts has been a powerful and stabilizing 
influence on every matter connected with the history and development of 
America. There should be the right of redress to the courts, either by a labor 
organization, employees, or an employer, when damage results from breach of 
contract or any illegal action. This right to redress through the courts should 
especially be open to third parties. 

This particular provision of the Labor-Management Relations Act, 1947, has 
had more to do with the acceptance of contractual obligations and responsibility 
by unions and their agents, as well as their members, than has any other single 
thing. Employers, too, have been brought alive to the fact of their responsi- 
bilities and their obligations. The American public can only benefit from such 
acceptance of responsibility. 

Restrictions on payments to employee representatives.—The restrictions on pay- 
ments to employee representatives should be ruthlessly enforced. (See New York 
dock situation. ) 

Fines and assessments should be prohibited as withholding items. I see no 
objection to collecting initiation fees, as well as regular recurring monthly dues 
through the medium of a voluntary, revocable, individual checkoff, if the con- 
tracting parties agree to that procedure. (See p. 14 below.) 

Unless there is a real joint control in administration of pension and health 
and welfare funds, legislation should require equality of financing, and automatic 
transfer of control of funds to a neutral party. 

Employees like the idea of a check against either union or employer manage- 
ment of their benefits. They are entitled to have it. Many employers are reluc- 
tant to share with the union the joint responsibility for health and welfare and 
pension programs since, in practice, many unions have avoided statutory 
requirements. 

We've had experience with a compromise of this problem by a wage increase 
which the employer deducted and paid to finance a union-controlled health and 
welfare program. Such compromises should be authorized by statute with 
employees permitted to reject the program or to participate by written, revocable, 
payroll deduction authority. If such participation is not put on a voluntary basis, 
the statute should prevent the unions from spending the employees’ money. 

Boycott and other unlawful combinations.—There is no place in the American 
scheme of things for coercion or intimidation by any means, or by any persons 
or organizations. Secondary boycotts, jurisdictional disputes, hot cargo, etc., 
offend the public. The restrictions and controls on these matters should be con- 
tinued and strengthened. 

Restrictions on political contributions.—However, this thing cuts, it should cut 
both ways when applied to either corporations or unions. 
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It is to be hoped no labor “bossed” political machine can develop. Because 
such a political machine would be national in scope, it would be more dangerous 
to the common welfare than have been localized political machines. It is more 
dangerous, too, with compulsory union membership in the picture. 

Strikes by Government employees.—A study of the events in some of the west- 
ern European countries with whom we have been trying to live—and work for— 
during the past years should be sufficient evidence that strikes against the Goy- 
ernment should be outlawed. 

Title IV—Creation of joint committee to study and report on basic problems 
affecting friendly labor relations and productivity 

The public liked this businesslike approach to legislation. The joint committee 
could have functioned except for the adamant union demands for full repeal, 
and the harmful effects of trading labor policy for possible labor votes, 


Title V—Definitions 

(See our comment on title I, above, “Definitions”, and the dangers in broad 
interpretation of the term “affecting commerce.” ) 

Saving provision.—The right of any employee to quit his employment should 
be protected. It has not been damaged by the Labor-Management Relations 
Act, 1947. 

Separability.—This seems to be good legislative draftsmanship. 


Parr II 
8. 655 


Economic strikers allowed to vote in elections 

This provision is a radical departure from a practice developed under the 
Wagener Act, and continued under the Labor-Management Relations Act, 1947. It 
is not good legislation. 

If the provision is adopted, an economic striker who has no right to a job 
would have a right to vote in an election that could not affect him, It is impossi- 
ble to tell, in advance, if this would benefit anyone. It’s never possible to deter- 
mine whether the former employee who has lost his job as a result of an eco- 
nomic strike blames the employer or the union for his situation. Actually, it is 
not important to determine how the economic striker who has lost his job will 
feel on this subject. The really important thing is to determine how the pres- 
ently employed employees feel on the subject of a union as their bargaining 
agent. There could be—if this is adopted—a majority of voters who are not 
employees. 

The NLRB has ruled that the employer must take positive action to discharge 
economic strikers, or they are eligible to vote. That is a fair rule. 

Loss of bargaining rights, and loss of employment rights for the economic 
strikers they lead on strike, is a caleulated risk that the union should be required 
to take when it assumes the responisibility for a declaration of economic warfare. 
Unions will not attempt to avoid irresponsible declarations of economic warfare 
if this penalty for a loser is removed. Legislation should not encourage strikes— 
especially gambling strikes. 


Wildcat strikes during 60-day waiting period before expiration date or anni- 
versary date of collective-bargaining agreement 

All strikes having to do with negotiations on contract changes should be pro- 
hibited during the 60-day period. Wildcat strikes during the 60-day period should 
be handled as they would be during the balance of a contract term. (I, personally, 
believe that a minority long suffering from union and/or employer inefficiency or 
complacence to a condition not involved in pending negotiations, should not be 
penalized if the matter comes to a head during the 60-day period. All reforms 
are started by minorities.) 


Hearing officer recommendation prior to representation elections 


This is not a good provision, The development of facts will be more accurate, 
and more complete, if these facts do not have to be slanted to justify a finding 
and a recommendation. 

This change would substitute speed for impartiality in resolving representation 
controversies. Impartiality before the law is too important a factor in industrial 
relations to be jeopardized in this manner. Recent administrative improve- 
ments instituted by the General Counsel demonstrate there is no real need for 
change to secure expeditious work by the NLRB. 
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inti-Communist affidavits 


so help me God.” The oath of Hippocrates—of all professional men—of 
all public officers and agents carries an affirmative obligation of tried and proved 
worth in this country. A negative oath has proved of little except pubticity 
value 
No honest non-Communist should hesitate to sign such an affidavit. I believe 
that no Communist should represent either an employee or an employer in any 
thing as important to the national welfare as is labor relations. Unless the 
affidavits are used—vigorously and capably—help to eliminate communism in 
this country, any provision for such affidavit is, and will be, a nullity. If the 
Congress should determine to continue or extend the affidavit requirement, i! 
should instruct the appropriate governmental agencies to use such oaths for the 
protection of use of our agencies—and the elimination of Communists. 


Llimination of injunctions against secondary boycotts 

Secondary boycotts, of any description, are offensive to the American public, 
and harmful to the American public. There can be no justifiable defense for 
them. When a strike commences, the answer does not lie in spreading the 
strike and the effects of the strike. A better answer lies in “dikes” to provide 
isolation. 

There is no justification for eliminating this provision. The determination of 
“reasonable cause” is all the discretion that should be allowed an administra 
tive board in legally halting secondary boycotts. In the interest of the public, 
speed is a necessary element in NLRB action against secondary boycotts. Any 
thing less than a requirement for speedy action by the NLRB will not protect 
the public right, or satisfy the public need. 


Legalizing secondary boycotts on work subcontracted by an employer whose own 
emplovecs are engaged in a legitimate strike 
This should not be done. A struck employer who has his goods processed else 
where at greater cost uses only a proper economic defense. If production else- 
where is cheaper, it will never return to the struck plant. The public welfare 
demands production. Economic facts—and not restrictive laws—must determine 
where production continues. 


Free speech in representation cases 

This amendment should be passed. In NLRB decisions curtailing this freedom 
for employers, the Board has emphasized what can happen when—probably 
through a legislative oversight—such an agency is given too much discretionary 
power, The Board found a hole in the line, and poured through it, despite the 
fact that their philosophy had been repudiated. 

Many and varied kinds of abuses of the free-speech privilege by unions have 
been ignored by the NLRB as not affecting the results of an election, or as being 
the natural excesses of an organizing campaign. If a union promises a 15-cent-an- 
hour increase with double vacation benefits. the Board says this is only an elec- 
tion campaign exaggeration. If a conscientious employer, who believes a union 
will not earn its dues from his employees, says that he will give a 5-cent increase 
30 days from now—it is an inducement which invalidates an election. This is 
wrong. 

The only explanation for the different treatment when applied to employers 
must be that the Board believes employees have more faith in the statements of 
their employer. If this be true, then the employees are entitled to hear from 
the employer, and the employer has a real obligation to exercise his legitimate 
right of free speech to express his beliefs and his expectations—even though they 
might affect an election. 

This amendment should go even further and provide that the so-called equal- 
facilities doctrine shall be discontinued by the Board. If the employer wants 
to spend his money on a so-called captive-audience speech—it’s his money. The 
union—by spending their own money-——could get a crowd of “captives” out to 
listen to them. The Board’s doctrine requires the employer to finance a part of 
the union organizing campaign. 

In dissenting from the National Labor Relations Board adoption of this doc- 
trine, Chairman Paul Herzog said in part: 

“* * * But I had not supposed until today that this Board believed that its 
obligation to assure free choice in elections included a requirement that labor 
organizations, like others sometimes thought weaker, must always have the last 
word” (31 L. R. R. M. 1007). 
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lischarge of employee because of communism 

Communism is the enemy of Americanism. Unions and employers should ac- 
cept their responsibility in this matter. When they can agree, discharge should 
be permitted. When they cannot agree, they should be able to refer their problem 
to the Government. When citizens fail, Government should take over. 

It uppears, however, that employers can effect discharge for communism 
without statute amendment, if unions do not oppose them (see pp. 5 and 10, 
above). 

Elimination of financial reporting by unions 

The present provision has no effect on collective bargaining nor would its 
elimination have any effect on collective bargaining. Employees like this previ- 
sion that unions must place their financial accounting on the public record (see 
p. 5, above). 


Reduced waiting time for compulsory union membership in construction 
industries 


This provision is not sound legislation. Closed shops and closed unions are 
not consonant with American life. This legislation, if passed, instead of getting 
further away from closed shops and closed unions, leads us back along the road 
to them, and again permits such agreements before employees are hired. 

There may have been some argument for preferential treatment in the building 
trades and construction industries when—a long time ago—their apprenticeship 
program was used to create a plentiful supply of skilled labor for the benefit of 
the American public. The apprenticeship program has become a program for 
creating an artificial scarcity of skilled labor. Preferential treatment of such 
a program is wrong. 

Technological improvements in the development of power tools should have 
meant a stepping up in the supply of journeymen graduates through the appren- 
ticeship system. It has not done so. Instead, technical schools and just plain 
self-training through necessity by reason of high building trade costs, have elimi- 
nated the need for long apprenticeships. 

Too many construction jobs are determined to be in interstate commerce because 
of some effect upon commerce between the States. If the job is a local job, 
regardless of its effect on commerce, the State should be expected to assume the 
responsibility in regulation (see p. 2, above), 

Union shop in terms of politics and religion 

The Congress should give serious consideration to elimination of compulsory 
union membership altogether. 

Only recently, a court decision has said that an employee must choose between 
his religion and his job (31 L. R. R. M. 298). In this manner has the absolute 
right of freedom of worship guaranteed by the first amendment to the Constitu- 
tion of the United States been modified by legislation recognizing compulsory 
union membership. 

It’s all very well to say that a man has freedom of worship because, if he 
doesn’t care to join the union where there is a compulsory union membership 
clause—he can go some place else and look for work where there is no union 
membership requirement, but it narrows down the opportunity field. Here is a 
situation of a man who had to forfeit 15 years of seniority on a railroad job, and 
in railroad jobs seniority means everything. The exercise of the right of freedom 
to worship becomes ulmost impossible when you must forfeit your right to work ; 
your right to earn a good living for your family; and your right to educate your 
children. 

A union forced this result. It forced this result by an outright reversal of 
arguments which caused almost all States and the Congress to outlaw “yellow 
dog” contracts. Such hypocrisy is not justified by the liberalization of our 
labor laws since the thirties. I do not believe that it is worse to sign an agreement 
not to join a union than it is to forfeit one’s religion. It now appears that a 
failure in either case means a sacrifice of the right to work, etc. Compulsory 
union membership can now tie this result to other things than relivion. 

I have no quarrel with the almost universal union instituted laws which pro- 
hibit an employer requiring an agreement from an employee that he will not 
join a union. I cannot see, however, any justification for a union’s right to 
insist that an employer hire only union members or require his employees: to 
join a union. I comment that most States forbid an employer directly or 
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indirectly—to influence the political choice of an employee while unions are en- 
couraged to do so with their involuntary as well as their voluntary members. 

Not too many years ago, compulsory union membership was utilized only as 
a means of bettering wage returns, lowering hours of employment, or improving 
actual work conditions on the job. Unions now attempt to influence—or even 
control—the economic system of this country. Unions have declared for them- 
selves an ultimate goal of political control. This striving for economic and 
political control has been demonstrated by actually controlling or partially 
controlling one or the other of the major political parties of this Nation. Some 
union leaders today—politically minded—are advocating the creation of a labor 
party. 

Compulsory union membership, recognized by the Government and legalized 
by the Government, becomes especially dangerous under such conditions. 


8. 657 


Authorizing NLRB to delegate to one member the power to hear oral argument 

There is no objection to this provision if it is needed to speed up processes of 
the Board. Care should be taken, however, that the authority of the single 
Board member is confined to developing the facts and arguments. When the 
record is submitted to a three-man panel of the NLRB, or to the full Board, he 
should be disqualified from sitting on the tribunal for that particular case. 
Creating advisory committee on procedure and practice 

This is unnecessary. I think this is an unwieldy procedure. Any changes 
in procedure and practice should be proposed, considered, and adopted as is 
now provided by law. The Administration Procedure Act now allews anyone 
to urge any change in existing practices. 1 believe that qualified laymen should 
be allowed to practice before the Board. 

It is well to remember that this country has had a rather unfavorable exper- 
ience with the tripartite panels, committees, boards, or commissions. 


Proposed amendment of subsection (b) of section 10 R 
It appears that this is a worthwhile clarifiication of the existing statute 


since the conditions now properly appear after the proviso. 
8. 658 


Continuous secondary boycotts of struck work as basis of action for damages, but 
making it clear that such boycotts are not to be construed as unfair labor 
practice 

This is unnecessary if the amendment we opposed on page 10 under title 

“Legalizing—Strike” is not passed. If that amendment is passed this should 

also be passed as it will save a damage action to persons injured by what should 

be an illegal secondary boycott. 

Checkoff of dues and initiation fees, revocability 

This is a good amendment. It clears up a question as to initiation-fee cellec- 
tion—usually paid only once—and removes the union argument on the open 


invitation by the Department of Justice to ignore the plain language in the 
original law. (See p. 7, above.) 


Exclusive administration of welfare funds by union under supervision of Secre- 
tary of Labor 

I believe the proposed amendment is wholly impractical insofar as it pur- 
ports to protect the interests of individual employees who need representation in 
dealings with an adverse or incompetent union. 

Unless there is real joint control in administration, the legislation should 
require equality of financing, and automatic transfer to a neutral party. 

Employees like the idea of a check against either union or employer. They are 
entitled to have it. Many employers are reluctant to share with the union the 
joint responsibility for health and welfare and pension programs. This is 
usually due to a factual lack of joint control since, in practice, many unions 
have avoided statutory requirements. 

We've had experience with a compromise of this problem by a wage increase 
which the employer deducted and paid to finance a union-controlled health and 
welfare program. Such compromises should be authorized by statute with 
employees permitted to reject the program, or to participate by written, rev- 
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able, payroll-deduction authority. If it is not put on a voluntary basis, the 
tatute should prevent the unions from spending the employees’ money. 

I believe that all such programs—both health and welfare and pension 
rograms—would take care of themselves on this score if they were not matters 
for compulsory bargaining under the statute. Unions speak highly of the 
alue of free and voluntary. collective bargaining. (See February 12, 1953, 
statement of C1O executive board on Taft-Hartley Act revision.) 


8. 659 


Enlarges National Labor Relations Board to seven members, etc., and creating 
Administrator with power generally similar to those now vested in the 
General Counsel of the NLRB 

The separation of powers by the creation of the independent Office of General 
Counsel as conceived in the Labor-Management Relations Act, 1947, has been 
successful except as to policy and administrative affairs. This proposed amend- 
ment, while maintaining a separation of powers, probably would not correct the 
division between the General Counsel and the Board, nor the administrative 
difficulties. 

I would suggest consideration of creating the office of an Administrator who 
would have under him—for all administrative and management purposes—the 
present five-man National Labor Relations Board as a judicial agency, and the 
present General Counsel and his staff of attorneys handling prosecution and 
legal fact-finding. 

Under such ae setup, administrative functions in the Washington office and 
throughout the regions would be the direct responsibility of the Administrator. 
The General Counsel would be responsible to the Administrator for discharging 
a sufficient amount of legal work to accomplish the necessary result, and should 
be responsible to the President—through the Administrator—for the quality of 
his work. 

The five-member Board should be maintained to handle the judicial functions 
under the statute. The members should continue to serve by appointment of the 
President. 

The proposed newly created Office of Administrator of Labor Relations should 
be that of an independent agency, directly responsible to the President. Under 
no circumstances, should it be under the Department of Labor. The Adminis- 
trator should supervise the assignment and direction of all personnel. He should 
he responsible for the budget, and expenditures under the budget. The Adminis- 
trator should be responsible for contacts with the executive branch of the Fed- 
eral Government, and contacts with Congress, and should handle all public rela- 
tions and publicity. The regional offices should be under his jurisdiction, and a 
big part of his responsibility should be to see to it that such regional offices do a 
proper, unbiased job of fact-finding for the General Counsel or the Board. Much 
criticism of bias shown by field examiners is due to a lack of this kind of super- 
vision and training. 

In this manner both the General Counsel and his legal division, and the judicial 
National Labor Relations Board, would be removed from political and other out- 
side pressure, and enabled to concentrate on their specific jobs. 


H. BR. 3067 


Substitute “in the interest of” for “an agent of” 

The reenactment of this Wagner Act provision would again hold employers 
responsible for activities undertaken by citizens groups, etc., and over whom 
the employer has no control. The present law, with its agency provision, is fair, 
has worked well, and should not be changed. 


Authorizing NLRB to force General Counsel to prosecute unfair labor practice 
charge 

The General Counsel is the lawyer, the skilled technician on the statute, and 
he should know whether or not there is basis for prosecution. This amendment 
should not be passed. Here, again, we have the NLRB authorized to act both 
as judge and prosecutor. 

If the suggestion made on pages 14-15, above, as to having an Administrator 
to whom the General Counsel is accountable, and to whom the judicial Board 
might be accountable, the Administrator could have this authority. At the very 
least, there would be a neutral party between the legal division and the “judges” 
who would finally determine the case. 
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Eliminating the prohibition against a Central Legal Review Section 

A great deal of the difficulty under the Wagner Act stemmed from the activities 
of the Central Legal Review Section. That’s why, with the Labor-Manageme); 
Ktelations Act, 1947, Congress prohibited the continuation of a legal review se 
tion. Its absence has been beneficial because, when it was in existence, ther 
were reviews submitted to Board members that were slanted to the individu 
philosophy of the reviewers. 


not 


tuthorizes NLRB to conduct elections if it decides a formal hearing is 
necessary 


See comment on same subject, page 18, below. 
Elections more than once a year 
See comment on same subject, page 4, above. 
Economic strikers who have been permanently replaced voting in NLRB 
elections 
See comment on same subject, page 9, above. 


Previous extent of organization to be determining factor in deciding size 


ane 
scope of bargaining unit 


This amendment should not be passed. Quite often, previous organizationa 
efforts have resulted in gerrymandering. A determination by the NLRB should 
result in a bargaining unit description more precisely tailored to meet the needs 
of the situation. 


, ; . ‘ Of uk 
NLRB representation cases and examination of collective-bargaining contracts 


If a current collective-bargaining contract is defective and unlawful, it should 
not bar a determination of representation. 
Contracts as a bar to union-shop deauthorization elections 

This provision might have been all right prior to the amendment eliminating 
elections to determine employee desires as to union-shop authority. Now that 
contracts involving compulsory union membership can be made without such a: 
authority from employees, the present rule of prompt action in deauthorizatio: 
procedure is a protection to which employees are entitled. 
Kteducing statute of limitations on unfair labor practice charges 

Because of the indiscriminate use of the unfair labor practice charge by unions, 
the present 6 months provision keeps the NLRB dockets less cluttered with stale 
cliarges. This amendment should not be passed. (See p. 5.) 
Collective-bargaining contracts subject to the Federal Arbitration Act 

This amendment should not be adopted. 
of differences adds one more cause—and a 
unrest. 


A move to compulsory arbitration 
big cause—of labor-management 


H. R. 3055 


Power of States and Territories to regulate or qualify the right to strike or picket 


This amendment should be pased to further a trend to decentralization, and 
a return of authority to the States to regulate the activities of its citizens. Pass 
ege of this amendment would encourage the States to assume their rightful 
responsibilities. 


PROPOSED AMENDMENTS ON WHICH WE HAVE SEEN DISCUSSION, BUT WHICH WERE 


NOT FORMALLY INTRODUCED AT THE TIME THIS STATEMENT WAS PREPARED 


Redfinition of “supervisor” 


The definition contained in the present law is correct and adequate (see com- 
ment p. 1, above). 


NLRB discretion to order elections where they find no “substantial” disagreement 
between the parties 


The present provision for consent-election agreements is sufficient. Where 


disagreement exists, the provision for a hearing affords the only protection on 
such things as unit determination, inasmuch as there is no judicial review of such 


cases, 
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Lrpediting jurisdictional strike procedures 
If an injunction is necessary to minimize the effects of a jurisdictional strike, 
they should be legally authorized, and used promptly. 


Employer's right to lockout 

lo the extent that unions are authorized to strike in the collective-bargaining 
»rocess, employers should be authorized to shut down. The rigbt to use economic 
pressure should be cut both ways. 


Restoration of jurisdiction to States 


The preemption of labor relations matters by Federal courts, to the almost 
total exclusion of the State courts, is not sound. State laws and State courts 
should be given precedence in such legal areas as crime, violence, enforcement 
of collective-bargaining contracts, slow down and sitdown strikes, etc., unless 
State jurisdiction is expressly prohibited by Federal law. 


Recognition strikes 

The American way of determining majority desires is the secret-ballot elec- 
tion. Strikes for recognition prior to such an election, or in protest after such 
an election, should be made unlawful. Employer recognition of a union without 
such an election should be unlawful. 

Such strikes, too, should be unlawful for unions refusing to recognize and 
comply with the law, such as the United Mine Workers and the typographical 
union. Such situations as the Central City-UMW District 50 affair in 1952 
should be prohibited. No organization should have the power to paralyze a 
whole community. Elections, required by law, would eliminate such effrontery 
and characteristic disregard for human rights. 

The NLRB has a rule that they will not process a representation case while 
an unfair labor practice charge is pending. Unions use this as a medium to avoid 
an election which they fear they may not win, and strike to force recognition. 
forbidding recognition strikes would eliminate this unfair tactic. 

Back-pay liabilities 

The National Labor Relations Board should be authorized to direct unions to 
furnish back pay to employees deprived of work by reason of violence, mass 
picketing, secondary boycotts, or other illegal actions. 

Where a union has forced an employer to make an illegal discharge, the union 
should be directed to assume all of the burden of back pay. 

A union that has not paid an order or judgment based on labor-law violations 
should not be permitted to represent employees. 

Employer pleads inability to pay 

The law should be amended to specifically provide that a “look at the books” 
is not a necessary ingredient of good-faith collective bargaining when an em- 
ployer pleads inability to pay. The burden of proof is on the union in connection 
with a wage demand. 

Under the rule that allows a “look at the books,” employees may suffer since 
employers will assert another reason and avoid the real and convincing reason. 


Featherbedding 
Featherbedding is inexcusable. The rulings under the present law, such as 
the one that Petrillo type standby bands render a service, are ridiculous. A 


union should not be permitted to make an employer—and, through him, the 
public—pay for unwanted nonproductive services. 


Disclaimer of responsibility by officials for acts of members 

A union—and its treasury—should be held liable if a majority of its members 
act in concert despite any disclaimer of responsibility by union officials. 
Group, industry arca, or industry bargaining 

Improper results, usually consisting of injustices to individual units and the 
public, has caused opposition to group, industry-area, and industry bargaining. 
This evil can and should be avoided by a requirement that a majority of all 
employees in each employer-employee unit affected by a strike must approve such 
strike by secret ballot. No restrictions should be imposed on any type of “bar- 
gaining” if it can ever be helpful. 


31346—52—pt. 1--—-22 
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Nearly 20 years of experience with collective bargaining, including two periods 
of collective bargaining under Government restrictions by control, has convinced 
me that we need to explore and use every useful method of collective bargaining 
in the variety of circumstances we face in collective bargaining. Sometimes gq 
combination of bargaining methods can be used in solving bargaining problems. 

When an employer, or group of employers, does not care to engage in group 
or industry bargaining, they can refuse to do so under the present law. Like- 
wise, if a local union or district council of local unions does not care to engage 
in group or industry bargaining, they can refrain from doing so under the 
present law. Each of these groups, under the present law, can and do some 
group bargaining, some area-industry bargaining, some industry bargaining, 
and some individual bargaining. It’s the result that is important in collective 
bargaining. No orderly and legitimate method should be overlooked in at- 
tempting to achieve a satisfactory result. 

Group bargaining can be used successfully—without friction at the production 
level—to narrow differences so that local unions and individual employers are 
left with a problem narrow enough in scope for them to handle and avoid eco- 
nomie strife. It should not be prohibited. 

Our employer association accepts only an authority to make a recommendation 
to the parties it represents. (See p. 21 for sample.) The unions with which we 
deal tell us that they, too, only recommend, since all settlements must receive 
the final approval of the rank-and-file union members. When we reach a joint 
recommendation for submission to the parties, the local unions and individual 
employers have a choice of acceptance, rejection, or amendment (see pp. 21, 23, 
and 24 for sample amended acceptances ). 

The answer to the problem of industrywide strikes does not lie in placing 
restrictions on the manner in which collective bargaining shall be used in an 
attempt to avoid strikes. Rather, the answer lies in legislation confining strike 
decisions to the employees of a single employer in a unit as determined by the 
National Labor Relations Board in its representation proceedings. After all, 
they do determine an “appropriate” unit, and multiemployer units should be 
prohibited. Legislation should protect and encourage the employees of an 
employer in making their own decisions. Coercive pressures of any kind by other 
local unions, their own international union, or anyone else should be prohibited. 
The unionwide strike votes to shut down an entire industry should be outlawed. 

In 1952, we found ourselves in a position where a strike was inevitable short of 
complete employer capitulation to unreasonable and impossible union demands, 
and because of an internal union political situation that prevented the union 
from changing its approach. Most of the local unions were taken out on strike 
over an issue in which they and their members had no interest. (In a union- 
wide strike vote, pine employees can always be outvoted by employees in other 
areas because of our scattered inland production as against a heavy concen- 
tration of production and union membership on the Oregon-Washington coast. Of 
a claimed union membership of 50,000, less than 10,000 are in pine.) An employer 
offer in group negotiation—just before the strike deadline—was used as a guide 
in individual company-local union strike settlements, with local unions re- 
voking their authority to the international union. Only one strike in this area 
lasted so long as 30 days. Most were settled in 2 weeks. Here is an example of 
combining group and individual company-local union bargaining to the benefit 
of employer, employees, and the public. 


SAMPLE AUTHORIZATION IN AREA-GROUP NEGOTIATIONS 
(To be rewritten on company stationery) 


NORTHERN CALIFORNIA District Councti, A. F. or L. 
Post Office Box 247, Greenville, Calif. 

GENTLEMEN: This is to advise you that—for the purpose of recommendation 
only, and subject to revocation in whole or in part at any time—we are author- 
izing an employers’ negotiating committee of Pine Industrial Relations Com- 
mittee, Inc., to represent us in wage-rate discussions with you. 

The same authority is applicable to other issues properly opened for changes 
by the local union but—if our contract was not properly opened—does not con- 
stitute a waiver of this requirement. 

Yours very truly 


(Company name) 
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cc: Pine Industrial Relations Committee, Inc, Post Office Box 150, Klamath 
I ULSD, Oreg. 
Local union No, ~--- , & FP. off, 





RECOMMENDATION 


Subject to approval of the Wage Stabilization Board, the undersigned com- 

ttees recommend to their respective principals settlement of the pending 
inion demands, which presents the only issues jointly before these committees, 
as follows: 

|. A wage increase of 10 cents per hour effective as of the beginning of the 
payroll period nearest May 1, 1952, subject to Wage Stabilization Board approval 
and to the extent approved, and applicable to employees on the payroll on the 
date of approval. It is optional for an employer to agree to paid holiday benefits 
for the 3 summer holidays in lieu of 2% cents of the approved hourly wage 

rease if this is desired by the employees, and the local union will approve 
such an agreement. 

(a) Application of the wage increase to pieceworkers to be handled by local 
negotiations, and in accordance with WSB rules. 

2». Time lost as the result of a compensable industrial injury shall be counted 
as hours worked in determining vacation benefits for a maximum period of 1 
vear from the date of the industrial injury. 

3. A change in the shift differentials to 4 cents and 7 cents per hour. 

!, Employees injured on the job shall receive (for all regularly scheduled 
hours up to a full day’s pay) pay for all hours necessarily not worked on that day 
because of such injury. The union shall cooperate to prevent abuse of this 
provision. 

5. Vacation benefits formerly available after 5 years’ employment shall here- 
after be available after 3 years’ employment. 

6. There shall be added a third paragraph to the first section of the hours-of- 
work article, as follows: 

“Reconsideration of any change of work schedules may be requested by the 
employees through the grievance procedure. Except in an emergency, when 
production employees are deviated from present work schedules, an attempt 
will be made to reach advance agreement prior to unilateral action by the 
employer. In such discussions, the parties pledge themselves to a sincere attempt 
to solve the operating problem rather than to take hard and fast positions.” 

The undersigned committees agree to join in petitioning the WSB for approval, 
on behalf of the principals accepting this recommendation, of the above changes. 

Signed at Susanville this 25th day of May, 1952. 

EMPLOYERS NEGOTIATING COMMITTEE, BY 
PINE INDUSTRIAL RELATIONS COMMITTEE, INC., 
By C. L. IRvING. 
NORTHERN CALIFORNIA District CounciL, AFL, 
By Roy WALKER. 


The above recommendation is accepted this — day of ————, 1952. 
Local Gmton Wi. sides: ©) itor bey 01) li emailed (Company ) 
BG Sciat cuaiandcous cede nase daten BO cr cctllbniiitiiibeh atti tint chiphitinn tttenstatisit 


SUPPLEMENTAL MEMORANDUM OF AGREEMENT 


In adopting the PIRC-Northern California District Council, AFL recommenda- 
tion of May 25, 1952, for the Plywood Plant, tne undersigned parties agree as 
follows: 

1. The contract shall be revised to provide for time and one-half for production 
work performed on calendar Sundays, but without the pyramiding or duplica- 
tion of overtime payments. 

2. Employees will be eligible for “3rd” year vacation benefits who qualify for 
a vacation during the 3rd year of continuous employment after having previously 
qualified for 2 consecutive full weeks of vacation pay. 

3. The three summer holiday alternative is agreed to, and eligibility will be 
governed by the holiday clause attached hereto, and marked “Exhibit A.” 
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4. The words “Except in an emergency,” in “6” of the joint recommendatioy 
are not applicable to the contract. 

5. The effective date is May 3, 1952. 

6. The contract is extended to May 1, 19538. 

The parties agree to joint submission to the Wage Stabilization Board fo, 
rulings or approval. 

Signed at Anderson, Calif., this — day of June 1952. 

LocaL UNION No. 2608, AFT, 


SHASTA PLywoop, INc. 


ExuHisBir A 


Holidays 

(a) The following days shall be observed as holidays: New Year's, Memoria 
Day, Fourth of July, Labor Day, Thanksgiving, and Christmas. 

(b) Memorial Day, Fourth of July, and Labor Day shall be recognized as paid 
holidays for qualified employes. If a holiday falls on Sunday, the following Mon 
day shall be recognized as the holiday. Holiday pay shall be computed at th: 
qualified employe’s regular job rate of pay for his regular work schedule. Quali 
fied employes working on a paid holiday shall be paid an additional one and 
one-half times the employe’s regular rate of pay. 

A qualified employe for holiday pay is one who has been on the payroll 30 days 
immediately preceding the holiday and who worked the last regularly scheduled 
workday before, and the first regularly scheduled workday after, the paid holi- 
day unless his absence is due to occupational injury occurring within 1 year of 
the holiday or is excused by the employer in writing. 

(c) New Year’s Day, Thanksgiving, and Christmas, if worked, will be paid 
for at the rate of time and one-half for hours worked. 

(d) Should a paid holiday fall on Saturday, it shall be paid for at the straight 
time &-hour rate of pay if not worked; or at an additional one and one-half times 
the regular rate if worked. Two overtime rates shall not apply. 

(e) If a holiday falls on a Sunday, Monday shall be observed as the holiday. 


RECOMMENDATION 


The undersigned committees recommend to their respective principals settle- 
ment of all pending issues as follows: 

1. Subject to Wage Stabilization Board approval, a wage increase of 1214 
cents per hour, effective May 1, 1952, and payable only to employees on the pay- 
roll on the date of approval by the Wage Stabilization Board, and to the extent 
approved. 

(a) Application of the wage increase to piece workers to be handled by local 
negotiations, and in accordance with WSB rules. 

2. The undersigned committees agree to join in petitioning the proper Govern- 
ment agency for approval on behalf of the principals accepting the recommenda- 
tion of the above wage increase. 

Signed at Klamath Falls, Oreg., this 27th day of May 1952. 

KLAMATH Basin District Councin, AFL, 

CENTRAL OrEGON Districr Councit, AFL, 
By Wo. N. Rose. 

W. A. Davis. 

GENE W. TepRICK. 

Micnaet E. Sao. 

RANDAL BERGER. 

EMPLOYERS’ NEGOTIATING COMMITTEF, 
Prine INDUSTRIAL RELATIONS COMMITTEE, INC., 

By K. E. Henry. 
The above recommendation is accepted this __ day of ~----- » 1952. 


(Company ) 
By . ie fin ee ee ses tvebtlinenancmen essa sw qr'eh inbene ake ipcipepon ah Selig agent aaa 
LocaLt UNIon No. 
BB oc crsscs serrate ies aorenes te eres Somvinensibesisavibentinanentn oes anes de at th acies eitiedsean es ans aaa 
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AGREEMENT 


e undersigned parties, in accepting the May 27, 1952, recommendation of 
the Klamath Basin and Central Oregon District Councils, A. F. of L., and the 
pine Industrial Relations Committee, Inc., (a copy of which recommendation is 

ched hereto) agree as follows: 
The effective date of 12% cents per hour wage increase shall be changed to 

ine 1, 1952. 

s os at Lakeview, Oreg., this 2d day of July 1952. 

LocaL UNION No. 2701, LAKEVIEW MANUFACTURING Co., 
Roy SMITH. By F. M. Brnnton. 

ELBERT MILLER. 

Luoyp KELLY. 

Mr. Ticuy. Mr. Irving is also sitting here before your committee and 

|| gladly respond to any questions which may be directed to him. I 

sh specifically to note that Mr. Irving has a new and practical 
approach for correcting the conflict within the present Board. I urge 

ou to interrogate him upon this. 

Gentlemen, the undocumented preaching of union bosses has served 
ts purpose of confusing and deceiving to the extent that today we find 
vell-intentioned people proposing amendments to the law which would 
push the pendulum of labor relations even further to the left than it is 
ow. We must recognize that although the pendulum has been 
Lrought closer to center, it is still very much left of center and simply 

ors unions as against everyone else. 

Senator Neery. Do you think the Taft-Hartley law really favors 
the union ? 

Mr. Ticuy. Yes, sir, as long as you provide for compulsory unionism, 
sir, and some of the privileges which the law gives to unions, you are 
still maintaining a pendulum that is left of center. I think that that 
s the chief point I am trying to bring out here, the fact that too many 
people have gotten the idea because we have brought the pendulum a 
little further from the left toward center that it has gone over to the 

ght. 

I cannot accept that at all. I feel as long as we have compulsory 
inionism and the favoritism that unions get from the National Labor 
Kelations Board, we are definitely still left of center: 

Senator Neety. Then you believe that the Taft-Hartley Act has 
cen more detrimental than beneficial to business? 

Mr. Ticrry. No, I can’t make that statement, sir, because after all, I 
will say that you have brought the pendulum off from a completely 
leftist position by some of the amendments which were inserted to try 
to bring more of a balance between labor and management. 

In the general field of labor relations, we have four separate and 
distinet groups. These are the public, employees, unions, and em- 
ployers. Let us not make the mistake that the terms “union” and 
“employee” are synonymous. They are not. 

Senator Ives. You do not differentiate between ownership and man- 
agement. You consider the two to be identical. For this particular 
purpose, you have used the word “employer.” There is a difference 
between management and ownership. The larger the corporation, the 
greater that difference becomes. 

Mr. Ticrry. That is true, sir, but in the field, in the group that I rep- 
resent, I dare say that management and ownership are in most cases, as 
a matter of fact I think 99 percent of the cases, synonymous. 
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Senator Ives. I just wanted to get what you are driving at there. 
You are only referring to your own pi articular setup. 

Mr. Ticuy. And I am inclined to believe that my setup is typical of 
the setup throughout the United States, because I believe some testi- 
mony I heard—not before this committee but before anoother one here 
some time ago—indicated that the vast majority of business is in the 
hands of small business and it is only a small part of business that is in 
the hands of the large corporations. 

Senator Ives. A vast amount of the manufacturing in this country 
is in the hands of the small manufacturers and this is also from the 
standpoint of retailing. 

Goahead. I did not mean to interrupt you. 

Mr. Ticny. In evaluating the position of the four groups there 
should be no argument. The public interest should come first. The 
position of unions and employers should be such as to favor neither 
as against the other. The employees should be assured fair treatment 
from both. 

In order to balance the equities, we must correct the law and tel 
inate the bias of the National Labor Relations Board. The first tas! 
you have is to eliminate the stranglehold of unions upon our economic 
system and the public and employees. This requires the complete 
abolition of any form of compulsory unionism. There is no more 
reason to compel employees to belong to a union than there is to re- 
quire customers to purchase from but a single employer. In our 
competitive economy, if a labor union cannot sell or continue to sell 
its services as anyone else, it has no justification to continue in ex- 
istence. Nor does compulsory unionism take on greater respectability 
by virtue of condonation by or collusion with an employer. By elim- 
inating compulsory unionism, you will be removing the terminology 
“slave” from the so-called “slave-labor” act. We urge that the free- 
dom to work be given the same stature as our freedom of speech and 
worship. 

So long as we adhere to the theory that a union is the agent of 
employees, selected and maintained by employees, there is absolutely 
no justification for a strike or picket line by a union to require an 
employer to recognize the union against the wishes of his employees 
or to force the employees to submit to the union. It is our recom- 
mendation that the law compel the employer and the unions to submit 
the matter of representation to an impartially conducted secret ballot 
election without resort to economic or social reprisals in any form. 
Nor do we recommend the resumption of that evil practice called the 
card check to determine representation matters. Among its abuses is 
the prevention of free, untrammeled expression by employees as to 
whether they wish the union to represent them. 

If you are to return reason and balance to the field of labor relations 
you have no small problem with the makeup and leanings of the Na- 
tional Labor Relations Board and staff. It would appear to us that 
you have the job of reinstating many of the original meanings con- 
templated in the amended act. 

For instance, the Board has successfully evaded your amendment 
in section 9 (c) (5) wherein you would eliminate the extent-of- -organ- 
ization theory from the determination of the collective-bargaining 
unit. To make a long story short, a careful examination of the cases, 
and you are referred to my comprehensive statement, clearly indi- 
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cates that the Board still has in fact only one determining factor as to 
what is an “appropriate unit”; namely, what does the union want? 
We can see no reason why the Board should not be compelled to es- 
tablish reasonable guideposts which would clearly guide the parties. 

Another example of the Board’s circumvention ‘of the intent of the 
act is its limitation of the free-speech proviso to unfair labor practice 
matters in total exclusion of the representation procedure. This cou- 
pled with the last-word doctrine enunciated in the Bonwit Teller 
and Metropolitan Auto Parts cases should be corrected. 

The successful evasion of the featherbedding provisions of the act 
as noted in the American Newspaper Publishers and Gamble Enter- 
prise cases also demonstrates the devious thinking of the Board. 
This should be corrected. 

The Board has also practically eliminated the lockout from the 
labor-relations picture. If you are to retain the strike and picketing 
as the legal economic weapons of labor, then the use of the lockout 
should be permitted to the same extent and to the same degree. It is 
our belief that the effect and inferences of the Morand and Davis 
Furniture decisions should be reversed and the lockout returned to its 
proper status. However, we would urge that proper safeguards be 
written against either strikes or lockouts adversely affecting the na- 
tional health and safety. To protect the clear public interest, the use 
of the injunction is not too strong. 

The Board’s obvious efforts to aid and abet unions have resulted in 
a very unfair policy permitting exploration into the trade secrets 
and confidential information of management. We urge that it be 
specifically required that before an employer need furnish any infor- 
mation to the collective-bargaining agent the requested information 
must be patently relevant to the bargainable issue; it must not be 
confidential information to the employer and it must not be available 
to the union from other sources. 

Among proposals for returning labor relations to employees and to 
further the public welfare, we would urge the following procedure as 
a condition precedent to a legal strike. If the employer has made a 
last offer which he is willing to state to the appropriate Federal agency 
is his bona fide last offer prior to a strike, then a secret-ballot election 
should be conducted by that agency among his employees only. It 
should require the vote of a majority of the employees involved to 
permit a legal strike. 

In view of the abuses of unions with respect to filing and withdraw- 
ing representation petitions at will before the Board, it is our recom- 
mendation that the law be amended to provide for establishment of 
labor peace and stability in this respect. We urge that a union be 
barred from filing another representation petition and the Board be 
barred from conducting another representation election within a pe- 
riod of 12 months after the last valid representation election or the last 
withdrawal of a representation petition. We also urge that no unfair 
labor practice charge be permitted to be the basis of delaying a repre- 
sentation election Gales it is clearly alleged in the charge that an 
unbiased and untrammeled decision of the employees is impossible 
under the circumstances, and under conclusive evidence culuainued 
to the Board within 10 days of filing that charge. 

Although its practice of employing confirmed union leaders of long 
standing is positively frustrating, we nevertheless urge that the 
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Federal Mediation and Conciliation Service be continued as an inde- 
pendent agency as opposed to putting it back under the Labor Depart- 
ment or placing it under the Commerce Department. 

We have a number of other recommendations gleaned from our 
experience in this field. These have been set forth tersely in the con- 
cluding pages of my comprehensive statement and that of Mr. Irving's. 
It is my sincere hope that you will take the time to examine these care- 
fully as they are not the result of idealistic thinking but created from 
the day-to-day living with this act. 

Thank you for your attention. 

Senator Ives. My attention has been called to a question as to 
whether you are acquainted with the Juneau Spruce Corp. That is 

lumber company, as I understand it, which was forced to take its 
case up to the United States Supreme Court where it obtained 
$750,000 judgment against the International Longshoremen’s Union. 
Apparently the company has been unable to collect and has been forced 
out of business. The statement I have here says that the longshore- 
men engaged in an unlawful secondary boycott, and judgment was for 
damages done to the company by the boycott. These statements are 
not mine. I know eee it. Do you know anything about it? 

Mr. Ticuy. Yes, sir. Mr. Card, who is sitting here at the table 
with us will cover that statement comprehensively. 

Senator Ives. Is there any question, Senator Purtell ? 

Senator Purreiy. No, sir. 

Senator Ives. Senator Hill? 

Senator Hit. No, sir. 

Senator Ives. Senator Neely ? 

Senator Nery. Yes. Please refer to page 5 of your statemeut. 
Are you in favor of using the injunction generally in disputes between 
capital and labor ? 

Mr. Ticuy. No, not as a general rule. But I do feel it should be 
used when it is necessary to protect the national health and interest, 
or if it is necessary to protect property. When any group in this 
great Nation of ours abuses its privileges, the injunction is not too 
strong. 

Senator NeeLy. Wouid you favor a Federal court injunction such as 
has been issued in West Virginia during the last 40 years, by virtue of 
which one could be fined or impr isoned for giving a striking, hungry 
workingman a piece of bread ? 

Mr. Ticuy. It is kind of hard to believe that an injunction would 
be issued so broad in its scope. 

Senator Neery. It is nevertheless true. 

Mr. Ticuy. I think there are no doubts but that there have been 
abuses of injunctions, which resulted in you gentlemen passing the 
Norris-LaGuardia Act. But I am inclined to believe that too many 
place emphasis on the fact that the injunctive processes have done 
some wrong in the course of history, and I am inclined to believe that 
that is more the exception than the rule. Asa result the terminology 
“injunction” seems to have acquired a connotation that we all run 
away from. We say it isterrible. Actually, I don’t think it is, when 
we look into it. It is the beautiful job these labor unions have done 
in taking the terminology “Taft-Hartley” and making it sound so 
ghastly. 
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Senator Ives. I think one of the difficulties where the injunction is 
concerned is the connotation or interpretation that is placed upon it. 
But it is not along those lines as much as another line, and that is that 
labor itself, the workers, are presumed to be responsible for a condi- 
tion that has arisen. Automatically they are presumed to be. We 
can argue all we want that it applies equally to management or owner- 
ship, but it doesn’t in the eves of the public. That is where the acid 
iest rests. The injunction is agamst the workers and forces the 
workers to work. I am not talking about injunction against secondary 
boycotts or things of that nature. ‘There is a place for the injunction, 
I believe, myself. I am talking about the injunction as applied to 
national emergencies, where it has been used. I think we will have 
to admit that it is not a fair penalty in the way it is used, to impose 
on the workers. I will point out this: When we finally drafted the 
national-emergency provisions of the Taft-Hartley Act, which we did 
after considerable argument among ourselves, we all recognized that 
they weren’t what we were really after, that they weren’t perfect. We 
felt that we had to have something. 

Subsequent events have indicated that we did need something. 
Yet I think most of us have felt since that time that this isn’t exactly 
what we should have, and the great fault lay in the injunction. I 
think it is that feeling toward the injunction, the idea that it is in a 
sense a penalty, that it is an indictment against labor, which has 
caused a great deal of the criticism to arise. 

I am not condemning the injunction as a whole, without qualifying 
it. The Norris-LaGuardia Act was intended to eliminate the wrong 
types of injunction, and I think if you are going to deal with unfair 
labor practices, you must have an injunction. There ought to be a 
limit. I do not believe an unfair labor practice is actually an unfair 
labor practice until it has been determined to be an unfair labor 
practice. I think there ought to be a limit of 60 days or something 
like that, during which the Board would act on it and find out whether 
it is an unfair practice or not. I believe the Board has to determine 
that. I don’t see how we can lay down an ironclad rule. I think you 
are very reasonable in your approach on the injunction. 

Mr. Ticuy. As you express yourself, you came to exactly the point 
I was trying to make, namely fhat the term “injunction” has received 
such a connotation that we run away from it with fear. 

Senator Ives. I was trying to explore your thinking, that is all, to 
see if your thinking was similar to what I have been expressing. 

Mr. Ticny. Yes, very similar. However, one thing, as I recall you 
introduced Senate bills 

Senator Ives. S. 1026 and S. 1075, both. 

Mr. Ticny. And neither of them provide for the injunction, as I 
recall. 

Senator Ives. I am glad you feel that way about it, because neither 
one is supposed to. 

Mr. Ticuy. That is what I gathered. I can’t say, sir, that I agree 
with you. When we do reach a national emergency, I feel that the 
injunction should be used. 

Senator Ives. Should it not be prohibited by law? S. 1075 prohibits 
the strike by law. It provides that the workers continue on the job. 
Is it not far better to have the requirement that they continue to work 
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than have it turned over to some court to issue an injunction requiring 
them to work? 

Mr. Tictry. Was not the injunctive process in the early inception of 
the law created to fill in the gap where there wasn’t a legal remedy? 
As I read your act, and I do not say I am as familiar with it as you 
are, the remedy is damages. I don’t feel damages are adequate. 

Senator Ives. The remedy is having the dispute taken to the Con- 
gress for immediate action. That is a remedy, you will find out, if 
you are up against a real national emergency. 

Mr. Ticuy. But if Congress isn’t in session ? 

Senator Ives. Congress has to be called into session under my bill. 
Under the provisions ‘of the bill, the C ongress would be called in ample 
time before there could possibly be any strike or lockout. It applies 
to lockouts as well. 

Mr. Ticuy. Surely. But I am afraid, then, that I misread your 
bill. 

Senator Ives. I wish you could read it over. I do not say that it is 
the final answer. You will never find me saying it is a final answer. 
I am satisfied that S. 1026 is not, and I do not say that S. 1075 is. I 
think somewhere in that area can be found an answer which gets 
away from the injunction, makes labor itself feel a great deal happier 
about the whole thing, and will generally get the overall support 
which a provision of ‘that kind should have in this country. There 
is justification for a complaint regarding the injunction provision in 
those national-emergency sections as they now exist. 

I want to get away from that so nobody can complain. We 
know they have to work. They should work. They should be com- 
pelled to work during a period of national emergency. But why not 
say so in the law? Why leave it to some action by the President or 
the court to make them work? That is the Railway Labor Act. 

Mr. Ticuy. However, if the union causes a failure to work in the 
interim between the time that the emergency develops and the time 
that Congress acts, what is the remedy ? 

Senator Ives. Well, there is no such chance. It cannot be possible 
to fail to work during that time, because in the steps to be taken under 
the bill, I have prov ided that the C ongress shall be called into session 
in ample time before any strike or lockout occurs, so that provision 
can be made to ward it off 

Mr. Ticuy. But on the other hand, sir, are not the congressional 
processes slow and deliberate ? 

Senator Ives. The congressional processes sometimes are very slow 
and deliberate. But you will recall when Mr. John L. Lewis had a 
coal strike, and it got out of hand, the President sent down a proposed 
bill which called for seizure, and the strike ended almost overnight. 
The miners went back to work and Mr. Lewis ceased his objection. 
Congress can act very rapidly in an emergency, and the thing to do 
is to see that Congress does act rapidly. The provisions that I have 
in the bill will provide for that. Congress will not be surprised by 
the emergency at all. In the first place, I think the 60-day provision 
will work. I think they will work for 60 days. I don’t believe they 
will go out of their way to challenge Congress as they would be doing 
if they struck during that period of time or if there were a lockout 
during that time. That would be a direct challenge to Congress; it 
would be a direct defiance to the Government itself. I don’t think they 
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would do it. You can imagine what kind of a bill you might get 
through if that happened. I am sorry to take so much time. Are 
you all through ? 

' Mr. Trey. Unless there are some more questions. 

Senator Ives. Are there any other questions? 

Mr. Ticuy. Before we conclude, and perhaps after Mr. McMillan 
and Mr. Card have concluded their statements, I certainly would like 
to encourage you to inquire of Mr. Irving with respect to his proposal 
for a new board. 

Senator Ives. Which one is Mr. Irving? 

Mr. Irving, when you testify, would you mind doing that without 
anybody making that inquiry? It so happens that I have to leave, 
probably before you go on. Everybody may have left at that time 
that is here now, but others will be here in their places. Will you do 
that voluntarily ? 

Mr. Irvine. I am not scheduled to appear, but I will volunteer 
the information. 

Senator Ives. You just appear automatically, and if anybody else 
is presiding, tell them that is the arrangement. 

Mr. McMillan, you are up. 


TESTIMONY OF ED LEIGH McMILLAN, SOUTHERN PINE INDUSTRY 
COMMITTEE, NEW ORLEANS, LA. 


Mr. McMiiian. My name is Ed Leigh McMillan. I am president 
of the T. R. Miller Mill Co., a manufacturer of southern pine lumber 
at Brewton, Ala., and am testifying here for the Southern Pine In- 
dustry Committee, an organization representative of all southern pine 
manufacturers located throughout the broad region from Virginia to 
Texas and south to the Gulf. The total number of southern pine 
operators is estimated at approximately 25,000. I am appearing at 
the request of the National Phieibor Manufacturers Association, and 
| also speak for the Alabama Forest Products Association, of which 
[ am a member. 

First, I want to express my personal appreciation and the apprecia- 
tion of the southern pine industry for this opportunity of en 
before you. I am not an expert in labor law; however, I have ha 
some experience in handling labor disputes between employees and 
employers. My purpose in appearing here is to give you the views 
and opinions regarding the Taft-Hartley Act and proposed amend- 
ments thereto of the southern pine lumber producers. We ask no 
special privileges and make no demands. We believe the Taft-Hart- 
ley law should be retained. We think it fair and just and equitable 
to the public—to the employee—and to the employers. 

There are some parts of the law which should be modified or quali- 
tied. If there is anything vufair and unjust about the law, it is in 
the way it has been administered. This is particularly true with re- 
gard to field examinations and hearings. This may be because of the 
type of field and trial examiners assigned to work in our territory. 
Our own personal experience with the examiners has led us to the con- 
clusion that their efforts have been to prove the charge of unfair prac- 
tices made against the employer rather than to determine whether the 
charge was true or false. It is, in fact, our belief that field examiners 
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have been instrumental in having unfounded charges of unfair labor 
practices made against employers. It has been our experience that 
they accept as true every statement made by the employee and as un- 
true or doubtful every statement made by the employer. Let me give 
you two examples w ith which I am personally familiar. 

A case of unfair labor practice was filed against the Southern Pine 
Electric Cooperative of Brewton, Ala., a branch of the Rural Elec. 
trification Administration, serving the counties of Escambia, Conecuh, 
and Monroe in the State of Alabama. This cooperative has a merit- 
rating system and pay-rate schedules. Pay increases are made at 
regular intervals. Such raises, if any, are based on the employee's 
merit rating. At one period, certain of the linemen employed by 
this cooperative did not merit raises and some others did not merit 
as much as they thought they should have received. These linemen 
protested to the manager. The manager explained his reasons for his 
action. The employees became bitter and threatened to resign if the 
raises desired were not granted . The manager stated that he acted 
in accordance with rules and regulations. Thereupon several of the 
employees resigned, effective in 2 weeks. The manager accepted their 
resignations and upon advice of counsel gave them 2 weeks’ pay and 
replaced them. 

The resigned employees went to Pensacola, Fla., made application 
to join the union, and then filed unfair-labor-practice charges against 
the employer cooperative. 

An examiner came to Brewton to investigate and an official of the 
employer related the facts to the examiner. The assistant manager 
related that the resigned employees had threatened to do physical 


violence to the manager. A complaint was filed, and upon the trial of 
this charge the evidence of the REA cooperative was disregarded and 
the evidence of the resigned employees accepted as true. The cooper- 
ative was ordered by the trial examiner to Snare” the resigned 


employees and to pay back wages. This was appealec 
ing before the Board. 

‘Another case is that of an economic strike called against the com- 
vany for which I work, T. R. Miller Mill Co., of Brewton, Ala., in 
March of 1952, when the company and the union were unable to agree 

on a checkoff provision. The strike started as a continuous: union 
meeting. The said meeting closed several departments in our opera- 
tion, but we gave employment to all who reported for work. The union 
meeting continued from day to day, and more and more of our em- 
ployees returned to work. Some of our departments were operating, 
but not with full crews. Then they called a regular strike. Picket 
lines were thrown up around our several departments. 

We then gave notice that we would give permanent employment to 
anyone applyi ing for positions then open. Threats were made by the 
strikers against the management and against loyal employees. Homes 
of some of the loyal employees were bombed. Mass picket lines were 
placed on the tracks of the Louisville & Nashville Railroad leadine 
into our plant. Threats were made against the train erews.. A Fed- 
eral-court injunction was granted to the railroad company to prevent 
the mass picketing of its tracks and threats against its employees. 

We were negotiating almost continuously, meeting for negotiation 
at each request of the union, State mediator, and Federal mediator. 


and is now pend- 
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irges of unfair labor practices were made against us that we would 
negotiate with the union in good faith. From time to time the 
arges were amended as the examiner proceeded with his investiga- 
tion. Finally, after a number of visits from the field examiner, he 
uivised us that the charge of refusal to bargain had no merit. Follow- 

» this, the union withdrew that charge. 

“The n another charge was filed against us charging the discrimina- 
tory discharge of one of our office girls. She was in the personne! 
lepartment, ‘and knew ever ything that was going on, who was being 
hired, and what was happening. That was investigated by the same 
field examiner, who reported to us that it, too, had no merit; but to 
date it hasn’t been dismissed by the regional director nor has it been 
withdrawn by the union. Of course, the withdrawal of charges by 
the union are usually accomplished on the recommendation of the 
regional directors, but the regional director can and should, if the 
case has no merit, dismiss it without reference to the union. 

This wastthen followed by another charge of discriminatory refusal 
to rehire the strikers and to discharge those whom we had employed 
after the strike began to replace the strikers. The case is still pending, 
although no complaint has yet been issued. We have been advised that 
n all possibility the complaint will be issued regardless of the fact 
that the Supreme Court has said that replaced economic strikers have 
10 right to reemployment. 

We had at all times told the union that we would not discharge our 
new employees; that striking employees whose places had not been 
filled could return to their jobs at any time, and that replaced striking 
employees would be given any open job they were capable of filling. 
In fact, we instructed all our hiri ing supervisors to hire every return- 
ing striker who applied for a job if there was an opening he was 
capable of filling. 

The strike was called off on these terms, and then the field examiner 
returned for another examination and told us that he had been in- 
structed by his superiors to inform us that, if we would discharge our 
replacement wee and reinstate all replaced strikers and give 
them back pay, the unfair labor charges against us would be dismissed. 
Otherwise, a complaint would be issued and the trial had before a trial 
examiner. And he further stated that, although we should in the end 
be suecessful in defending ourselves against the charges made against 
us, the costs would be so great the effort would not be worth the cost. 

In many cases the southern-pine-lumber industry is the only or 
prineipal industry in a community. Consequently, when there is a 
labor dispute which ends in a strike, the entire community is affected. 

The company for which I work has been operating for over 80 years. 
The employees—common laborers, skilled workmen, foremen, man- 
agers, and owners—have lived in and near Brewton for generations. 
They have attended the same schools and churches, played together 
and worked together. They have always had a friendly and cordial 
relationship. 

But, when the strike was called in March of last year and the picket 
lines thrown up, the union leaders sent to Brewton to call and manage 
the strike were able to instill in some of our striking employees, and 
worst of all in members of their families, a persecution complex so 
strong that it will be difficult ever to restore our once harmonious 
relationship. 
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This result is more detrimental to the comunity than the economic 
loss caused by the strike. It is to prevent many uncalled-for, illegal. 
and unjustifiable strikers that the principles of the Taft-Hartley Act 
should be retained and fairly administered. No; the Taft-Hartley 
Act did not prevent the strike at Brewton, but it would have had the 
striking employees and the union leaders known that the law would 
have been fairly administered. 

The Taft-Hartley Act was designed, and I think well designed, to 
bring industrial peace. U nfortunately, i in our section it has not been 
administered with that purpose in mind. The maladministration 
which we have experienced in my part of the country has had the 
opposite effect, and where we formerly had peace we now have 
friction, distrust, suspicion, and conflict. 

Gentlemen, we would not presume to recommend broad changes in 
the Taft-Hartley Act on the sole basis of the two cases I have described 
but on the basis of my personal experience and the experience of our 
whole industry in this problem. . 

I have made some recommendations which are contained in the 
statement which I would like to file with you at this time. 

Senator Ives. Without objection, that will be done, 

(The statement referred to is as follows:) 


1. We are opposed to eliminating the present statutory prohibition against 
economic strikers who have been permanently replaced from voting in subsequent 
National Labor Relations Board elections. An employee who goes out on an 
economic strike and is replaced has no right to return to his job, and until he is 
reemployed he should not be allowed to vote in such elections. Of course, if for 
any reason the striker is entitled to reinstatement, he should be allowed to vote. 

2. We oppose removal of the present penalty against individuals who strike 
during the 60-day waiting period prior to the expiration or modification of a 
contract. 

3. We favor requiring employers to make the anti-Communist affidavit. Every 
employer should welcome the opportunity to make such an affidavit. 

4. We are opposed to the elimination of the so-called mandatory injunctions 
against secondary boycott. 

5. We favor an amendment permitting employers to discharge, and unions to 
demand discharge of, persons thought to be members of the Communist Party. 

6. We favor creation of an Advisory Committee on Procedure and Practice 
to advise on rules of procedure and practice, so as to improve the Board's 
proceedings. 

7. We favor enlarging the National Labor Relations Board to inchuide ‘seven 
members. 

8. We favor establishing a new, independent agency of Government to be 
known as the Administrator of the National Labor Relations Act, with powers 
generally similar to those now vested in the General Counsel of the Board. 

9. We oppose allowing the National Labor Relations Board to force the Gen 
eral Counsel to prosecute unfair-labor-practice charges even where the General 
Counsel is convinced that there is no basis for prosecution. 

10. We oppose eliminating the present provision preventing representation 
elections oftener than once a year. 

11. We oppose extending the statute of limitations on unfair labor charges 
from 6 months to 1 year. 

12. We oppose making all collective-bargaining contracts subject to the Federal! 
Arbitration Act. 

13. We oppose eliminating the use of injunctions to prevent national emergency 
strikes. 

14. We oppose the establishment of a system of compulsory arbitration, using 
a permanent panel of arbitrators set up in the Federal Mediation and Concilia 
tion Service. 

15. We favor extending the free speech protection to representation cases 
just as it now applies to unfair labor practice charges. 

16. We favor restoring jurisdiction in the States to regulate or qualify the 
right of employees to strike or picket. 
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Mr. McMittan. With us today we have another Southern Pine 
representative, Mr. John G. Curren, an industrial relations consultant 
from New Orleans. 

Senator Ives. Just a minute and we will see if there are any 
quest ions. 

' | ask to be excused at this time because I have another engagement. 

Mr. McMitian. Thank you, Mr. Chairman. 

Mr. Curren appeared before the House Committee on Education 
and Labor on March 20, 1953, and filed with that committee a formal 
statement in addition to giving testimony and replies to questions 
directed to him. Mr. Curren has prepared a formal statement for 
presentation to this committee and is prepared to answer any questions 
the committee may desire to put to him. I would therefore like to 
ask the permission of the committee to file as a part of my statement 
Mr. Curren’s formal statement. 

Senator Purre... Without objection it is so ordered. 

(The statement referred to follows :) 


STATEMENT OF JOHN G. CURREN IN BEHALF OF THE SOUTHERN PINE INDUSTRY 
COMMITTEE 


My name is John G. Curren. I am an industrial relations consultant from 
New Orleans, La., and am presenting this statement in behalf of the Southern 
Pine Industry Committee and at the request of the National Lumber Manufac- 
turers Association. The Southern Pine Industry Committee represents manu- 
facturers located throughout the broad region from Virginia to Texas. In 
connection with my work ag a labor relations consultant, I personally act for a 
number of southern pine manufacturers in Texas, Louisiana, Mississippi, Arkan- 
sas, and Alabama, handling their collective bargaining, grievances, and other 
matters nermally coming under the Labor Management Relations or Taft-Hartley 
Act. Drawing upon my years of first-hand knowledge as to the application 
of Federal labor relations law, I would like to give you to the best of my knowl- 
edge and ability the benefit of that experience before the National Labor Relations 
sjoard—under the Wagner Act and also under the Taft-Hartley Avt. I say 
“first-hand knowledge” because my chief contact with, and my observations of, 
the National Labor Relations Board has been with its regional offices and officials 
in the field. That is where the public has its major relations with the Board and 
the application of the Taft-Hartley Act. 

As you know, under the old Wagner Act no restrictions were placed on organ 
ized labor. It was left free to do anything. The victim of the law was the 
employer, even when the union was the wrongdoer. There have been occasions 
when the victim was the general public. 

Under the Wagner Act, unions could do as they pleased and the Norris- 
LaGuardia Act said nobody could stop them even if a particular strike affected 
the public health and safety of the United States. In 1947 Congress was tired of 
seeing the welfare of the Nation put in jeopardy and determined to protect 
us in such national emergencies by authorizing the President, whenever, in his 
opinion, a threatened or actual strike or lockout would imperial the public 
health and safety, to appoint a board of inquiry and upon findings of such board 
to instruct the Attorney General to petition for an injunction to restrain such 
strike or lockout for a total period of 80 days. A great many people have over- 
looked the reasons and purpose for this 80-day injunction. It is divided into two 
main sections. The first section is designed to guarantee a real effort on the 
part of the Federal Mediation and Conciliation Service to settle this particular 
dispute. During the first 60 days the Conciliation Service is expected to devote 
its major efforts to bring about a settlement. The last 20 days of the 80-day 
period is devoted to the preparation by the National Labor Relations Board 
for holding an election by secret ballot on the acceptance or rejection of the 
last offer of settlement made by the employer—this election must be held during 
the first 15 days of the remaining 20 days. During the last 5 days the result of 
the election is reported to the Attorney General and from him passed on to the 
President. If the offer is accepted, then, of course, the case is ended. If the 
offer is rejected, the result of the vote is passed on by the President with a firm 
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recommendation to the Congress of the United States as to what he would like 
to see done. 

During the first 5 years of the Taft-Hartley Act the emergency powers of the 
President have been used 8 times—in the telephone, coal, maritime, copper, and 
packing house industries. In every case the dispute was settled during the 
first 60 days. There has never been a single case where it was necessary for the 
National Labor Relations Board to hold an election. We in the South believe that 
these emergency powers of the President should be protected. 

The Taft-Hartley Act, however, placed certain responsibilities upon organized 
labor. Unfortunately, we in the lumber industry have been disappointed to 
find that the agency administering that law seems determined to find ways of 
evading enforcement of those responsibilities. Our feeling in the South is that 
the National Labor Relations Board is still trying to administer the Taft-Hartley 
Act by Wagner Act principles. We are not happy over it. The employer is stil| 
the victim. 

Let me cite some specific examples of the unwillingness of the Board to ad- 
minister the law on a fair, equitable basis—or with an even hand. And in refer 
ring to the Board, I not only refer to the Beard in Washington which is officially 
responsible, but more particularly to the staff at policy-making leveles both in 
the Washington and regional offices. 

The first instance I have in mind where the Board goes beyond the principles 
of the Taft-Hartley Act is where it invades through its regional offices the 
actual collective-bargaining processes between the employer and the union. In 
one case with which I am familiar and where unfair labor practice charges 
had been filed against the company alleging refusal to bargain in good faith 
two of the Board's representatives went to the location of the employer; con- 
vened an immediate meeting of bargaining representatives of the company and 
the union; held the meeting in session until 3 o'clock in the morning on 2 con- 
secutive days; and, in effect, finally brought about an agreement which certainly 
the company would not under fair collective bargaining have signed. My point 
is that this is an instance where a representative of the National Labor Relations 
Board uses the prestige and influence of his official position to invade the juris- 
diction of the Federal Mediation and Conciliation Service. In this particular 
instance, two commissioners of conciliation had already met with the company 
and the union—but retired in order to prevent further confusion when the Board 
injected itself into the matter. This was a clear violation of that provision of the 
Taft-Hartley Act which prohibits the Board or its agents from undertaking the 
duties of the Federal Mediation and Conciliation Service (sec. 4 (a)). 

Another case I am familiar with is related to the Board’s desires to speed 
up processing of cases. We appreciate that desire. But there are altogether 
too many cases on the books which the Board has held open and done nothing 
about for a year of more. In May of 1950 a charge was filed against an Arkansas 
company. A complaint by the Board was not finally issued until about 8 months 
ago—and then the hearing was indefinitely postponed notwithstanding there 
appeared to be little or no merit to the case. 

In another case—this time in Tennessee—a charge was filed late in 1950 
charging the company with having refused to bargain with the union. An ad- 
mitted economic strike had taken place earlier in the year. All the strikers had 
been replaced and the company had carried on business in its normal manner 
for 6 months or more when the strike was called off. The strikers returned and 
applied for their jobs, but only those who had applied earlier when there were 
job vacancies were rehired. In January of 1952, almost 2 years later, a com- 
plaint was filed based on the old charge of refusal to bargain except that noth- 
ing was said in the complaint about refusal to bargain. The sole new charge 
was that the company had discriminatorily refused to hire back the replaced 
economic strikers. Their reinstatement was sought with 2 years’ back pay. 
This was not only contrary to the concept of prompt action but was in violation 
of the provision of Taft-Hartley concerning the 6 months’ limitation and the 
necessity for a complaint, following at least to some reasonable degree the 
alleged unfair labor practice set out in the charge. 

Now, one proposed amendment to the Taft-Hartley Act which apparently is 
receiving some consideration is the proposal that economic strikers who have 
been replaced should be allowed to vote in an election following the strike and 
their replacement. As the law now reads, the economic strikers not entitled 
to reinstatement are not entitled to vote. An economic striker can lose his 
right to vote in two ways: (1) by losing his place to a permanent replacement, 
or (2) by conducting himself on the picket line in such a fashion that the em- 
ployer is justified in refusing to take him back. The Supreme Court laid down 
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the basis for the first rule; decisions have supported the second. But the 
Board has tried in a number of ways to break both rules—and with some partial 
success. The present provision of Taft-Hartley is sound. The proposed amend- 
ment would only destroy stability. When an economic striker is replaced, his 
employment status ceases. That was the intention of the Congress when it 
passed the law; that intent has been upheld by court decisions since then. The 
present law should not be changed in this respect. 

Che three examples of individual companies are examples of the violence being 
done the law in its administration. ‘They are solely abuses of administration. 
And to that extent, amending the law will not cure these abuses. Only new 
personnel in the Board, from top to bottom, can cure these things. Labor rela- 
tions must be rid of the old Wagner Act philosophy if the objectives of the Taft- 
Hartley Act are to be achieved. Of necessity there must be some revamping of 
the language of the law to cure the damage some of the decisions of the Board 
have done. In many instances this could be accomplished by just a rephrasing 
of an incidental clause, sentence or section in lieu of broad amendments. In 
other words, a complete reediting of the law will, in our opinion, come closer to 
giving us a better labor-relations law than we would get from a patchwork of 
general amendments. 

One matter on which the southern lumber industry has strong feelings relates 
to freedom of speech under the Taft-Hartley Act. This needs to be clarified, 
Under section 8 (c) of the law as now written, there was an apparent intent 
to guarantee to all employers the constitutional right of free speech and to pro- 
tect them from penalty for honest expression of their viewpoints to their own 
employees, so long as the employees were not threatened with reprisal or given 
promise of reward. In fact, this intent of Taft-Hartley was so obvious that 
when it became effective, the Labor Board announced it was going to abandon 
one of its doctrines that we were never able to understand. I refer to penalizing 
an employer for gathering his employees together on his own property and on his 
his own time and talking to them about a forthcoming representation election. 
This is the “captive audience” doctrine. The Board under the Taft-Hartley 
Act had continued to abandon this doctrine up until about a year and a half 
ago. And then the Board discovered what we came to know as the Bonwit- 
Teller or “equal facilities” doctrine. In brief, the new rule was that: if prior 
to a representation election, the employer addressed his employees on company 
time and property and did not give the union the same opportunity to talk to 
them also on company time and property, the Board will set the election aside 
if the union loses. It is for this reason we think a guaranty of free speech 
should be written so clearly into the law that no question of a doubt could 
arise—either as to labor or management—as to what they can say, when they can 
say it, and where they can say it. 

A final example of maladministration relates to the manner in which the 
Board handles representation cases. This needs to be corrected in the interest 
of fair elections. 

Rules and regulations of the Board set down a detailed procedure governing 
the processing of a petition for a representation election. Prior to the Taft- 
Hartley Act, the Board had adopted a system whereby a very casual investiga- 
tion was made when a petition was filed; then, if the investigator reached the 
conclusion that there was no serious question involved, the Board would hold 
an election. Then, after the election, a hearing would be held. This was an 
outstanding example of putting the cart before the horse. Some people are ad- 
vocating a return to that backward procedure. It is forbidden by the present 
Taft-Hartley Act, which requires that the hearing be held first. And even this 
requirement is circumvented by the fact that the Board, in its frantic attempts 
to make a record of fast handling of cases, has its regional directors communi- 
cate immediately with the employer—either by telephone or telegram—im- 
mediately after a petition is filed. The Board sets a time 1 or 2 days later for 
a meeting of the Board's regional representatives, the union, and the employer 
to arrange for the election; and then sets down a hearing for the next day or 
so. This unwarranted haste is the way the Board has been setting records of 
4 days between the filing of a petition and the time of hearing. And this pro- 
cedure hardly promotes effective determination of the problems of representa- 
tion. 

In concluding, I would like to state this: 

We believe that the administrative and judicial functions of the Board should 
be separated; that this should be clearly written so that a 5-man or 7-man Board 


81346—53—pt. 1——-23 








350 TAFT-HARTLEY ACT REVISIONS 


would sit as a judicial body on unfair labor practice cases only, the Genera) 
Counsel to handle representation cases and have complete charge of the issy- 
ance or nonissuance of complaints. 

We believe that collective bargaining should be handled on a local basis and 
should not include any bargaining units larger than a single employer unit. 

We believe that the individual States should continue to have the right to 
regulate union security clauses in collective bargaining agreements for all mann- 
facturing units located in that particular State. 

We believe in acknowledging the right of any State or Territory to regulate 
peaceful picketing. 

We believe that management should not be forced to divulge confidential jn- 
formation to labor organizations such as those relating to classification and 
compensation of salaried employees for which the union has no right to bargain: 
nor be forced to disclose information obtained in a survey of wage ranges paid 
by other employers; nor should management be required to supply data on 
productivity. 

Finally, we believe that the time has arrived to install a new group who are 
not committed to the proposition that the National Labor Relations Board 
exists solely for the purpose of advancing the organizational welfare of labor 
unions. We who are in business in the South believe that collective bargaining 
is a two-way street and that management should have just as much right as 
labor before the National Labor Relations Board. 

Senator Purrent. Did you want Mr. Curran to speak here 

Mr. MeMiiian. No; not unless you have some questions. 

Senator Purreiy. The next ge ntleman is Mr. Card. 


TESTIMONY OF E. H. CARD, PERSONNEL MANAGER OF COOS BAY 
LUMBER CO0., COOS BAY, OREG. 


Mr. Carp. Mr. Chairman and gentlemen of the committee, my name 
is KE. H. Card. Iam personnel manager of the Coos Bay Lumber Co. 
at Coos Bay, Oreg. 

[ should like to add here that I have bee actively engaged in labor 
relations since 1937, the first 5 years of that time as a union repre- 
sentative. I appear here at the request of the National Lumber Manu- 
facturers Association and of the Douglas fir industry in the States of 
Oregon and Washington consisting of. approximately 1,500 employers 
with something over 100,000 employees. 

I shall confine myself to a short presentation of facts vividly illus- 
trating the need for strengthening the Labor-Management Relations 
Act. 

Early in 1947 the newly formed Juneau Spruce Corp. acquitted cer- 
tain existing lumber-m: wnufacturing facilities, including a sawmill at 
Juneau, Alaska. One of the organizers of the company was my em- 
ployer, the Coos Bay Lumber Co., and it was in my capacity as per- 
sonnel manager for Coos Bay that I also handled certain labor matters 
for the Juneau Spruce Corp. 

I might add this Alaskan venture was undertaken primarily at the 
urging of the Corps of Engineers who wanted to see this plant under 
stable management to assure a continuing supply of the lumber they 
needed at Alaskan bases. It was contemplated that the Corps would 
take the mill’s output for a 5-year period, but as it developed the 
Spruce company’s contract was terminated shortly after operations 
were begun because of the Corps of Engineers’ lack of appropriations. 
As a result the Spruce company had to look to the States for a mar- 
ket. Because commercial shipping rates were so high and shipping 
itself unpredictable the company decided to lease barges to ship its 
lumber to the States. 
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Most of the company’s mill employees belonged to local M-271 of 

the International Woodworkers of America CIO. This local was 
the recognized collective-bargaining agent for the company’s em- 
ployees. A satisfactory contract had been signed between the com- 
pany and the union representatives. 
Now under this contract with the woodworkers local, the work of 
loading the lumber on the barges was done by the company employ- 
ees—that is, members of the woodworkers local. Please note that the 
sawmill was on the waterfront; that it was the company’s aoe to 
use its own employees in loading the barges; that the loading was 
done from company-owned dobkes to company-leased barges. The 
first barge load of lumber was shipped to the States in October of 
1947, being loaded entirely by the company’s employees. 

But shortly thereafter, a Juneau local of the International Long- 
shoremen’s and Warehousemen’s Union, Local 16, approached the 
company and demanded that its men be allowed to load the com- 
pany’s barges. The demand was denied. The longshoremen’s local 
did not claim to represent any of the company’s employees. We could 
not have given them the work without violating our contract with the 
woodworkers, and I might add also section 8 (a) (3) of the act. 

Senator Purrett. Did you have job classification at that time with 
the local that you had the contract with? 

Mr. Carp. Each job had its name; yes, sir. 

Senator Purreti. Was one of the job classifications that of loading? 

Mr. Carp. Yes. The union was recognized as the collective-bar- 
gaining agent for all employees of the company. 

In the spring of 1948 a second demand was made by the longshore- 
men’s local and again denied. Meanwhile a second and third barge 
had been loaded with lumber by the company employees and shipped 
to the States. These barges ran into difficulty and interminable delays 
at both Canadian and American ports because the word was passed 
along from the longshoremen’s international headquarters. 

Senator Hitz. All the men who loaded were members of local 
M-271% 

Mr. Carp. That is correct, sir, International Woodworkers of Amer- 
ica, CIO. 

In April of 1948 the longshoremen’s local set up a picket line at 
the company’s sawmill to enforce their demand that their men handle 
the loading of the barges. Most of the company’s employees refused 
to cross the picket line and the mill was forced to shut down. 

On the same day that the longshoremen’s local set up its picket line, 
a charge was prepared by our attorney on the ground that the long- 
shoremen were violating section 8 (b) (4) (D) in that they were at- 
tempting to force the employer to assign particular work to the local’s 
members, 

After a cursory examination of the situation in Juneau on April 15, 
a representative of the Board from the Seattle regional office told me 
and our attorneys that the Spruce company didn’t have a case against 
the Longshoremen’s Union because two unions were not contending for 
the same work. We pointed out to him section 8 (b) (4) (D) con- 
tained no such requirement but the plain language of the act as it was 
read to him apparently had no effect. He left Juneau immediately 
without again contacting us, and about 6 weeks later the Seattle re- 
gional director forwarded notice of dismissal of our charge for “lack 
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of evidence.” Appeal was taken to the Board’s General Counsel who. 
about 4 months later, upheld the regional director’s dismissal of our 
charge. 

Meanwhile the woodworkers’ local representing the plant employees 
attempted to persuade the longshoremen’s local to remove its picket 
line and also sought to have the dispute referred to the Board for set- 
tlement. Failing in this, and having given up hopes of peaceable 
settlement, the woodworkers’ local voted to reassert jurisdiction over 
the work involved and instructed its members to return to work, 
After necessary preparatory work, the plant was reopened in July of 
1948 with employees who crossed the picket line. Picketing by the 
longshoremen’s local continued, however. ; 

Senator Purrei.. I want to get this picture right. Is it right that 
your contract with 271 called for job classification loading of these 
vessels / 

Mr. Carp. The contract with 271 provided that the union repre- 
sented all employees of the company regardless of what work they 
were doing. 

Senator Purrety, And one of the classifications in that group that 
they represented was a classification covering loading of ships. Is 
that right? 

Mr. Carp. That is right; yes. Not loading ships, sir, but barges, 
Commercial steamship loading was done by longeshoremen. 

Senator Purrett. By longshoremen. 

Mr. Carp. Yes, sir. 


Senator Hii. But the contract provided that they would load these 
particular barges that the company had leased ? 

Mr. Carp. That is correct, sir. 

Senator Hitt. And they still respected the picket line thrown up 
by the longshoremen ? 

Mr. Carp. Well, they did for about 3 months. 

Senator Hix. Did they express to you any justification for that 
in view of your contract ? 

Mr. Carp. They had no justification. I didn’t blame them for not 
wanting to go to work through the picket lines, sir. 

Senator Hix. I wondered if they expressed to you any reason, good 
or bad, valid or invalid, for it. Was it just a question of physical 
fear ¢ 

Mr. Carp. That was largely it; yes, sir. 

I might add, coupled with that, statements by the longshoremen 
that this wouldn’t last very long and they would have us whipped 
before very long. 

On August 3, 1948, we filed a new charge alleging violation of sec- 
tion 8 (b) (1) (A),8 (b) (2), and 8 (b) (4) (D). Another investi- 
gation was made by the Board, followed by a 10 (k) hearing beginning 
September 21. 

On October 11, 1948, we were forced to close the mill again because 
we had run out of storage space for the accumulating lumber and 
had been unable to get out barges unloaded at either Canadian or Amer- 
ican ports because of the longshoremen’s boycott. 

Finally, on April 1, 1949, the Board handed down its decision in 
re the 10 (k) hearing. 

Surprisingly enough, it took the Board nearly 7 months to find 
that the Longshoremen’s Union was not, and had not been, lawfully 
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entitled to force or require the Spruce company to assign this barge- 
joading work to longshoremen rather than to its own employees who 
were members of the woodworkers’ local. Well, we knew that right 
from the start. But it took some time and money to impress that fact 
on the Board and others. 

In the meantime, desparing of settlement by the Board in time to 
stave off bankruptcy, we filed suit for damages against both the long- 
shoremen’s local and the longshoremen’s international under section 
303 (b) in the Federal district court in Juneau. A jury returned a 
verdict for the Spruce company, and it was awarded a judgment of 
$750,000 plus costs against the longshoremen’s local and the parent 
organization. 

[ should like to add that that was on May 13, 1949, and we have not 
collected a penny as yet. 

Immediately thereafter the Board finally came to our direet aid and 
asked the Federal district court to temporarily enjoin further inter- 
ference with production and shipment of lumber from the Spruce 
company by the Longshoremen’s Union. The injunction was granted 
and operations were resumed shortly thereafter, but in October of 
1949 the plant was destroyed by fire. Needless to say, it was not re- 
built. 

Our experience in attempting to obtain redress under the act for 
the damage inflicted upon the company dramatically illustrates the 
need for three further changes in the Taft-Hartley Act. 

(1) A requirement that the same kind of injunctive relief should be 
given in work-assignment cases as the act provides in secondary-boy- 
cott cases. I would add to that the elimination of section 10 (k) as 
being an unnecessary and time-consuming step in the determination 
of a work-assignment dispute. 

(2) A provision outlawing recognition strikes unless the union has 
been certified by the Board as the majority representative. 

(3) A provision denying to any labor organization the right to file 
charges or petitions under title I of the act, or represent any employee 
for collective-bargaining purposes, unless the union has satisfied judg- 
ments entered against it in litigation arising under title I or title ITT. 

That is all of my statement Ishall read, Mr. Chairman. I ask that 
the entire statement be submitted and accepted by the committee in 
evidence. 

Senator Purre... Unless there is objection, it is ordered. 

(The statement referred to is as follows :) 


STATEMENT or E. H. Carp 


My name is EF. H. Card. I am personnel manager of the Coos Bay Lumber Co. 
at Coos Bay, Oreg. I appear here at the request of the National Lumber Manu- 
facturers Association and of the Douglas-fir industry in the States of Oregon and 
Washington, consisting of approximately 1,500 employers with something over 
100,000 employees. 

I shall confine myself to a short presentation of facts vividly illustrating the 
need for strengthening the Labor-Management Relations Act. 

Early in 1947 the newly formed Juneau Spruce Corp. acquired certain existing 
lumber-manufacturing facilities, including a sawmill, at Juneau, Alaska. One 
of the organizers of the company was my employer, the Coos Bay Lumber Co., 
and it was in my capacity as personnel manager for Coos Bay that I also 
handled certain lavor matters for the Juneau Spruce Corp. I might add this 
Alaskan venture was undertaken primarily at the urging of the Corps of Engi- 
neers, who wanted to see this plant under stable management to assure a con- 
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tinuing supply of the lumber they needed at Alaskan bases. It was contem. 
plated that the Corps would take the mill’s output for a 5-year period ; but, as jt 
developed, the Spruce company’s contract was terminated shortly after opera. 
tions were begun because of the Corps of Engineers’ lack of appropriations, As 
a result, the Spruce company had to look to the States for a merket. Because 
commercial shipping rates were so high and shipping itself unpredictable, the 
company decided to lease barges to ship its lumber to the States. 

Most of the company’s mill employees belonged to Local M-271 of the Inter. 
national Woodworkers of America (CIO). This local was the recognized ¢o)- 
lective-bargaining agent for the company’s employees. A satisfactory contract 
had been signed between the company and the union representatives. 

Now, under this contract with the woodworkers’ local, the work of loading 
the lumber on the barges was done by the company employees—that is, members 
of the woodworkers’ local. Please note that the sawmill was on the waterfront; 
that it was the company’s policy to use its own employees in loading the barges 
that the loading was done from company-owned docks to company-leased barges 
The first bargeload of lumber was shipped to the States in October of 1647, 
being loaded entirely by the company’s employees. 

But shortly thereafter a Juneau local of the International Longshoremen’s 
and Warehousemen’s Union (local 16) approached the company and demanded 
that its men be allowed to load the company’s barges The demand was denied 
The longshoremen’s local did not claim to represent any of the company’s 
employees. We could not have given them the work without violating our con 
tract with the woodworkers. In the spring of 1948 a second demand was made 
by the longshoremen’s local and again denied. Meanwhile a second and third 
barge had been loaded with lumber by the company employees and shipped to the 
States. These barges ran into difficulty and interminable delays at both Canadian 
and American ports because the word was passed along from the longshoremen’s 
international headquarters. 

In April of 1948 the longshoremen’'s local set up a picket line at the company’s 
sawill to enforce their demand that their men handle the loading of the barges, 
Most of the company’s employees refused to cross the picket line, and the mill 
was forced to shut down. 

On the same day that the longshoremen’s local set up its picket line, a chargé 
was prepared by our attorney on the ground that the longshoremen were violating 


section 8 (b) (4) (D) in that they were attempting to force the employer to 
assign particular work to the local’s members. 

After a cursory examination of the situation in Juneau on April 15, a represent 
ative of the Board from the Seattle regional oftice told me and our attorneys that 
the Spruce company didn’t have a case against the Longshoremen’s Union because 
two unions were not contending for the same work. We pointed out to him 
section 8 (b) (4) (D) contained no such requirement, but the plain language of 


the act as it was read to him apparently had no effect. He left Juneau im- 
mediately without again contacting us, and about 6 weeks later the Seattle 
regional director forwarded notice of dismissal of our charge for “lack of 
evidence.” Appeal was taken to the Board’s General Counsel, who about 4 
months later upheld the regional director’s dismissal of our charge. 

Meanwhile, the woodworkers’ local representing the plant employees at- 
tempted to persuade the longshoremen’s local to remove its picket line and also 

rht to have the dispute referred to the Board for settlement. Failing in this, 
and having given up hopes of peaceable settlement, the woodworkers’ local 
voted to reassert jurisdiction over the work involved and instructed its members 
to return to work. After necessary preparatory work, the plant was reopened 
in July of 1948 with employees who crossed the picket line. Pickeging by the 
longshoremen’s local continued. 

On August 3, 1948, we filed a new charge alleging violation of section 8 (b) 
(1) (A), 8 (b) (2) and 8 (b) (4) (D). Another investigation was made by the 
Board, followed by a 10 (kK) hearing beginning September 21. 

On October 11, 1948, we were forced to close the mill again because we had 
run out of storage space for the accumulating lumber and had been unable to 
get our barges unloaded at either Canadian or American ports because of the 
longshoremens’ boycott . 

Finally, on April 1, 1949, the Board handed down its decision in re the 10 (k) 


so 





hearing. 

Surprisingly enough, it took the Board nearly 7 months to find that the Long- 
shoremen’s Union was not, and had not been, lawfully entitled to force or require 
the Spruce company to assign this bargeloading work to longshoremen rather 
than to its own employees who were members of the woodworkers’ local. Well, 





LS contem. 
> but, as it 
ter opera. 
tions, As 

Because 
table, the 


the Inter. 
nized eo) 
contract 


f load ng 
members 
terfront: 
> barges 
d barges 
of 147, 


premen’s 
PlHanded 
s denied 
mpany’s 
our Con 
a8 made 
id third 
dl to the 
ANnadian 
remen’s 


npany’s 
barges, 
he mil] 


charge 
Olating 
over to 


resent 
VS that 
ECAISE 
tO him 
lage of 
1u im- 
seattle 
ick of 
rout 4 


‘SS at- 
d also 
n this, 
local 
mbers 
pened 
y the 


s (bd) 
y the 


» had 
le to 
f the 


| (k) 


“On g- 
juire 
ther 
Vell, 


TAFT-HARTLEY ACT REVISIONS 355 


we knew that right from the start. But it took some time and money to impress 
that fact on the Board and others. 

In the meantime, despairing of settlement by the Board in time to stave off 
bankruptey, we filed suit for damages against both the longshoremen’s local and 
the longshoremen’s international under section 308 (b) in the Federal district 
court in Juneau. A jury returned a verdict for the Spruce company and it was 
awarded a judgment of $750,000 plus costs against the longshoremen’s local and 
the parent organization. 

Immediately thereafter the Board finally came to our direct aid and asked the 
Federal district court to temporarily enjoin further interference with production 
and shipment of lumber from the Spruce Co. by the longshoremen’s union. The 
injunction was granted and operations were resumed shortfly thereafter, but in 
October of 1949 the plant was destroyed by fire. Needless to say, it was not 
rebuilt. 

Qur experience in attempting to obtain redress under the act for the damage 
inflicted upon the company dramatically illustrates the need for three further 
changes in the Taft-Hartley Act. 

(1) A requirement that the same kind of injunctive relief should be given in 
work assignment cases as the act provides in secondary boycott cases. I would 
add to that the elimination of section 10 (k) as being an unnecessary and -time- 
consuming step in the determination of a work assignment dispute. 

(2) A provision outlawing recognition strikes unless the union has been 
certified by the Board as the majority representative. 

(3) A provision denying to any labor organization the right to file charges or 
petitions under title I of the act, or represent any employee for collective-bargain- 
ing purposes, unless the union has satisfied judgments entered against it in litiga- 
tion arising under title I or title III. 

The need for providing more expeditious relief in work assignment or jurisdic- 
tional strike situations is particularly acute. As the history of the case which 
| have related shows, more than a year elapsed between the date we filed a charge 
under section 8 (b) (4) (D) (April 10, 1948) and the date that the regional 
office finally applied for an injunction (May 13, 1949). In the interim production 
was crippled and the life of the mill jeopardized. 

Congress recognized when it passed the Taft-Hartley Act that any effective 
remedy against jurisdictional strikes would have to be summary if it were to 
mean anything. Consequently, Congress did not consider adequate for dealing 
with jurisdictional strikes the normal procedure in complaint cases, as a year 

‘more often elapses between the date of the filing of a charge and the date of a 
final order of the Board directing that the unfair labor practice cease, 

In order to afford more expeditious relief in boycott and jurisdictional strike 
cases Congress in section 10 (1) authorized the courts to issue temporary in- 
junctions against unions that engage in such unlawful practices until the Board 
itself had an opportunity to pass on the case. It also provided a special pro- 

edure in jurisdictional strike cases, section 10 (k), which calls for setting the 
case for hearing after 10 days if the contending unions have not resolved their 
jurisdictional dispute. In this proceeding, the Board determines the dispute 
hetween the unions. 

The Board has taken a peculiar view of the law, under which, when it receives 
a charge involving a jurisdictional dispute, it first undertakes to adjudicate the 
dispute under section 10 (k). Then, if a union refuses to abide by its decision, 
it proceeds against the union under section 8 (b) (4) (D), and it may or may not, 
at long last, seek injunctive relief under section 10 (1). 

Unfortunately, the expectations of Congress concerning speedy disposition of 
cases of jurisdiction strikes have not materialized as our own sad experience 
indicates. If it takes the Board months or even years to decide jurisdictional 
disputes and issue a remedial order, it is obvious that the statutory prohibitions 
are meaningless. Employers who look to the Board for relief against these kinds 
of stoppages look in vain. Employers whose operations have been brought to a 
halt by jurisdictional strikes would have an effective remedy under the act if the 
regional officers would apply for injunctions while the slow process of hearing the 
merits of such cases by the Board was in progress. 

The regional officials have authority to seek such judicial relief now under the 
provisions of section 10 (1). Unfortunately, however, such action is not manda- 
tory and the Board has adopted a policy of not permitting the regional officers 
to apply for injunctive relief until it has completed the time-consuming process 
of hearing and deciding a section 10 (k) case. Thus, instructions to the regional 
officers have the effect of denying the prompt relief that Congress contemplated. 
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It appears, therefore, that the only method of preventing such an abuse of 
administrative discretion is to place jurisdictional strikes in the same category 
as secondary boycotts and make it mandatory for the Board to seek injunctive 
relief. Doing this would not interfere with procedures unions have established 
for resolving jurisdictional disputes or with procedures of the Board for re. 
solving them, but would provide prompt relief for affected employers and em- 
ployees while these procedures are being followed. 

To carry this out all that would be necessary would be to revise section 10 (1) 
so that cases arising under section 8 (b) (4) (D) are placed in the same cate- 
gory as those arising under section 8 (b) (4) (A), (B), or (C). 

This case also points up the need for amending the act to make a recognition 
strike unlawful unless the union actually represents a majority of the employees 
involved. This I shall further develop in oral testimony. 

The committee may wonder why, having been awarded judgment for $750,000 
damages, we feel that corrective action should be taken by Congress with re- 
spect to section 8 (b) (4) (D). The short answer to that question is that, 
despite a United States Supreme Court decision upholding the judgment of the 
Alaska court, not 1 cent has been collected. The operation was successful in 
every respect, but the patient died. 

Because of the fact that the international union has its headquarters in San 
Francisco rather than in Alaska, we have not been able to obtain execution on 
the judgment even after the Supreme Court decision. Our attorneys have there- 
fore been compelled to bring suit on the judgment in the California courts. In 
this proceeding the union is resorting to every type of dilatory motion and the 
prospects are that several more years may elapse before the judgment becomes 
enforceable. , 

According to information which we have received other employers who have 
obtained judgments against unions under the Taft-Hartley Act have had similar 
frustrating experiences. It therefore appears that further legislation is neces- 
sary if the damage sections of the act are to have any meaning. I should like 
to recommend to the committee the adoption of an amendment which would 
deny a union access to the Board either in complaint or representation cases, 
if the union or its locals were refusing to satisfy judgments rendered against 
them in litigation arising under the specific provisions of the act. (See Juneau 
Spruce Corp., 82 N. L. R. B. 650 (No. 71) (1949) ; 90 N. L. R. B. 1753 (No. 223) 
(1950); Juneau Spruce Corp. v. International oLngshoremen’s & Warehouse- 
men’s Union et al., 83 F. Supp. 224, 12 Alaska 260 (1951), 189 F (2d) 177; affirmed 
842 U.S. 237 (1952).) 

Senator Purre.. Are there any questions that you gentlemen care 
to ask? 

Senator Murray? 

Senator Murray. No questions. 

Senator Purreii. Senator Hill? 

Senator Hix. No questions. 

Senator Purreti. Senator Neely ? 

Senator Nrety. No questions. 

Senator Purrerx. We thank you for appearing, 
some further statement to make. 

Mr. Carp. I have nothing further to say, sir. 

Mr. McMuttan. I would like to have Mr. Curren make a statement. 

Senator Purrett. You have, of course, the written prepared state- 
ment that we have incorporated in the record. 


unless you have 


TESTIMONY OF JOHN G. CURREN, INDUSTRIAL RELATIONS CON- 
SULTANT, REPRESENTING SOUTHERN PINE INDUSTRY COM- 
MITTEE 


Mr. Curren. Yes, sir. 
Mr. Chairman, I would like to discuss the opposition the Southern 
Pine Industry Committee has to the two bills which Senator Ives has 
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at the present time before the Senate. We object to the election by 
secret ballot conducted by the National Labor Relations Board as it 
exists today being eliminated by either one of those bills. We think 
that in a national emergency affecting either the health or the safety 
of the United States, this election should be conducted by secret bal- 
lot, by an impartial board, and that the employees should be given 
the right, at that time, to express themselves as to whether they will 
accept the last offer the company has made. 

Senator Purrett. Express themselves by secret ballot ? 

Mr. Curren. By secret ballot. 

Senator Purrett. Are there any questions? 

Senator Hix. Is that the ballot provided for, do you mean, at the 
end of the 60-day period in the emergency provision of the present 
act, of the Taft-Hartley law? 

Mr. Curren. Mr. Senator, as it presently stands on the record, we 
have had the emergency powers used 8 or 9 times, by former President 
Truman. And in nota single case was the election needed. If a batter 
makes 8 hits out of 8 times at bat, we don’t think he should be changed. 

Senator Hix. I just want to make clear that that was the ballot that 
you had reference to. 

Mr. Curren. Yes, sir. 

Senator Hi. I wanted that to be clear in the record that that was 
the ballot you were referring to. 

Mr. Curren. The ballot which contains the company’s last offer. 

Senator Purrety. I regret that Senator Ives is not here to hear your 
views, but he will have the advantage of your views, of course, in the 
transcribed testimony here. 

Mr. Curren. Thank you. 

Senator Purreti., Are there any other statements you wish to make, 
Mr. Curren ? 

Mr. Curren. We believe in the South that the National Labor Re- 
lations Board actually has gone beyond its duties and authority under 
the Taft-Hartley Act. We have had some occasions in the South 
where representatives of the Board have gone in and called meetings 
of management and labor and sat in as chairmen at those meetings, 
and in one particular case for 3 straight nights, 2 of the meetings last- 
ing until 3 o’clock in the morning. We believe that is a definite viola- 
tion of section 4 (a) which gives that particular function of labor re- 
lations to the Federal Mediation and Conciliation Service. 

We have had a number of cases like that in the South which we think 
should be corrected. We believe, in general, that the Taft-Hartley 
Act is a very good act, but the administration has been very poor. 


TESTIMONY OF C. L. IRVING, IN BEHALF OF THE WESTERN 
PINE LUMBER INDUSTRY 


Mr. Irvine. My name is C. L. Irving, and I just want to make a sug- 
gestion for your consideration. I have a full statement that has been 
accepted already and inserted in the record. 

However, I was asked, as you know, by Senator Ives to volunteer 
my idea on a reorganization of the Federal Labor Relations Board. 

You people must get tired of hearing a!l of these comments year 
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after year when you hold hearings on labor legislation about the bias 
shown by individuals out in the field in the National Labor Relations 
Board. You have tried two methods of supervision of those employ- 
ees. Under the Wagner Act if my recollection is correct, they were 
supervised by the National Labor Relations Board through its Chair- 
man. Under the Taft-Hartley Act, they have been supervised by the 
General Counsel. 

It is my belief that since both of those methods have failed in getting 
fair and equitable administration, as developed through the testimony 
that you have heard and will hear, we might try something else. We 
might try to set up an administrator as the head of the agency with 
the National Labor Relations Board functioning under that Adminis- 
trator as a judicial body only, making decisions arising from the appli- 
cation of the law; with the General Counsel and his staff of attorneys 
functioning as a legal department handling the prosecution. 

I believe that the administration of all other matters, the house- 
coop ne the budget, the performance within the budget, the pressures, 
be absorbed by this Administrator so that these other people could do 
the specialized tasks that they have to do, so that they would not have 
administrative functions as an extra added duty detracting from their 
ability to concentrate on their particular jobs. 

I submit that to you, gentlemen, for your study in this problem you 
have before you, and I recognize there may be some legislative prob- 
lems in drafting. However, I think if you study it you will find that 
it calls for less change than some other proposals that are before you 
how. 

1 have one other thing that will take me 30 seconds. 

Senator Purre tn. Unless there is objection, I would like very much 
to have you proc eed. 

Mr. Irvine. I would like to discuss, for just a moment, the various 
bills that may be introduced to outlaw voluntary group bargaining. 
It is my belief, after 20 years of studying this business, and I submit 
if you are to adequately represent employers or unions you must also 
be something of a student—it is my belief that we should not forestall 
the use by the parties in collective bargaining of any method of good- 
faith bargaining. 

The goal of collective bargaining is to reach an agreement. If they 
can use 1 method or 2 methods or all methods, and eventually come 
up with an agreement, that is what you want and that is what the 
public wants. 

Actually, any controls, I think, that you people may place on the 
industrywide strike will have to be aimed at the industrywide strike, 
and after collective bargaining has failed. I would not place restric- 
tions on the methods used in collective bargaining. 

That is all, sir. Thank you very much. 

Senator Purretn. Mr. Irving’s statement has already been placed 
in the record. 

Senator Hitx. Does your statement set out rather fully for us, Mr. 
Irving, your proposal about the Administrator? 

Mr. Irvine. Yes; ona page labeled B, I have very briefly put that 
under the heading of a new approach to labor law legislation. I refer 
you to pages 14 and 15 of my statement where I go into greater detail, 
sir. 
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Senater,Runtent.j.Are-there further questions 

SenaterGerpwarerr.’Mr. Tichy, I am acquainted with your name. 
| have never met you, but we have logging operations in our State. I 
was not here for your testimony, and I wanted to ask you: Where you 
have these logging camps that are located long distances from a saw- 
mill, how does the Board determine the appropriate bargaining unit 
in those cases¢ We have a number of them in Arizona. 

Mr. Ticrry. You are absolutely correct, and I am quite aware of 
the firms in Arizona, and the fact that you do haul logs quite a dis- 
tance to their manufacturing site. We have that same condition in 
the States of Montana, Idaho, and Washington. There our organi- 
zation is principally located. 

Frankly, sir, to make a long story short, the National Labor Rela- 
tions Board uses the same guideposts to determine that the collective- 
bargaining unit should be such as the union requests, irrespective of 
whether it be a joinder of the logging operations and the manufac- 
turing plant as a single collective-bargaining unit, or whether it be 
established as two separate collective-bargaining units. 

It is our feeling that one of the things which we would like to see 
you people come up with in any revision of the labor law, is the re- 
quirement of guideposts which will be utilized soundly by the Board 
for determining these matters without always winding up with a 
circumvention of that amendment you people put in the act in 1947, 
which states that the extent of organization is not to be the determin- 
ing factor in these unit problems. Does that answer the question ? 

Senator GotpwarTer. I just wondered how those things were handled 
because I got into a lot of those camps during the last year and I often 
wondered about it. 

I have another question here, too, that I would like to ask you. Do 
you feel the provisions in the section providing for secret ballots 
serves the purpose / 

Mr. Ticny. No; I feel it has not. I do not know of a strike situa- 
tion in which we have not proposed 203 (c) be utilized. 

It provides that the Federal Mediation and Conciliation Service 
should request the parties to submit the employer’s last proposal prior 
to a strike to a secret ballot of the employees. Invariably, the unions 
decline to go through such a procedure. 

It is our feeling—and I am sorry you did miss it—it has been our 
feeling, as expressed in the statement of Mr. Curren, Mr. MacMillan, 
and myself, that the last bona fide offer of an employer should be 
submitted to the employees of the employer involved, for the purpose 
of having the employees vote as to whether or not they are willing to 
accept that offer in order to avert a strike. 

Now, a typical example of what occurs in the Northwest lumber 
industry within the International Woodworkers of America, affiliated 
with the CIO, is as follows: 

The union attempts to hold its strike vote among all of the em- 
ployees in the Pacific Northwest. The area that Mr. Irving and 
myself represent, known as the western-pine region, encompasses ap- 
proximately 10,000 of their membership. The area which Mr. Card 
represents before you, known as the Douglas-fir region, encompasses 
about 40,000 of the total of 50,000 that this union claims to have in 
that area. 
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When they submit the matter of a strike vote to their membership, 
it is determined on the basis of a majority of that 50,000°voting. It; is 
not on the basis of a majority within a smaller area, or within a plant. 

The result is that many of the employees in many of the plants 
would not go out on strike; but, by being controlled through this in- 
dustrywide : strike-vote method, they are ‘all forced out when the time 
comes. Proof of the pudding results in the fact that the strikes which 
they have called as a result of this method—to the best of my knowl- 
edge, most of them—have been unsuccessful because the people fall off 
within the local areas. 

Senator Purre... Are there any further questions? 

Senaotr Gotpwarer. Possibly you touched on this but I wanted to 
ask you about this, because you represent a different industry. 

How do you feel about replaced economic strikers voting in NLRB 
elections ¢ 

Mr. Ticny. Distinguishing, of course, between the economic striker 
and the unfair-labor-practice striker, it is our feeling that an economic 
striker, when he has been replaced under the MacKay Radio doctrine, 
has no longer any rights to reemployment in the firm involved. Asa 
result, why should he be permitted to vote in an NLRB representation 
election and in that manner express his views in a situation in which 
he is actually no longer interested, and in which his views will be 
binding upon people who have an actual interest in the matter? 

Incidentally, if you do not mind, sir, I know that Mr. MacMillan 
has had some very practical experience on this, and may want to 
elaborate in response to that question. Would you like to, Mr. Mac- 
Millan? 

Mr. MacMitian. We have had some actual experience with the re- 
placed economic strikers. That is what I was trying to bring out here 
in my statement, or I attempted to do it. 

There wasn’t any question about these people being replaced, and 
there wasn’t any question about the fact that they knew their jobs were 
gone; and this was an afterthought, as I tried to bring out to these 
field examiners. That was something that was put in there to bring an 
unfair labor charge against us so that that would come into play. 

Employees of one dep: irtment of our business, for instance, without 
management having had anything to do with it, had asked to be de- 
certified. This charge was brought, and they cannot hold an election 
while this is going on. That cannot be done while the charge is against 
us. 

These people who knew that their jobs had been filled and they had 
ben replaced—and they were told that—came back to work with that 
understanding. It is certainly not fair for them to come in and vote 
on this election—that is, an election in this creosoting department— 
where the employes themselves had asked to be decertified. 

Now, to have these replaced strikers come in there and vote on that 
question, I cannot see where there is anything fair or right, or equi- 
table or just, to allow these replaced strikers to come in and vote. 

Senator Purrety. Are there any further questions? 

Have you any questions, Senator Neely ? 

Senator Neer. I have not. 

Senator Purre... Senator Hill? 

Senator Hitt. No, sir. 
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Senator Purretn. Senator Smith has just come in here in time to 
recess the hearing. Perhaps he would want me to announce that the 
hearings will recess until Monday morning, March 30, at 10 o’clock, at 
which time we will have Walter Reuther, of the CIO, appear. 

Next week, since this week was given over to the management side 
of the picture, the hearings will be devoted to labor’s side of the 
icture. 

' I thank you gentlemen for coming in here and helping us try to 
solve this problem. 

(Correspondence referred to between Hon. Paul H. Douglas and 
John W. Commiskey, referred to at p. 282, follows :) 


McCoss, HEANEY & DUNN, 
Grand Rapids, Mich., April 7, 19538. 


Hon. Paut H. Doveras, 
United States Senate, Washington, D. CO. 

Deak SENATOR Dovectas: During my testimony before the Senate Labor Com- 
mittee on Thursday, March 26, you put into the record a statement comparing 
the enormous assets of the motor companies and their suppliers with the funds 
of the unions, which I had stated were available for strikes and organizational 
purposes. 

My time before your committee was limited. On that account I made no 
effort then to reply to your statement, even assuming that you wanted a reply 
rom me. I felt that I should get on with my statement before time might be 
called on me, 

Since then I have concluded that perhaps I should answer you, and I hope 
that my answer may be included in the record at the point of your statement 
on this subject, or at the end of my completed statement. 

rhe tremendous assets of the companies you referred to, assets in the form 
of land and buildings and machinery and inventories of raw materials, work 
in process and finished goods, and cash or its equivalent, are for the purpose 
of creating and distributing goods and services to the public. 

These companies are not in the union-fighting business. They are in the 
manufacturing business. Their assets cannot be considered in the same light 
with, or compared to, the assets of the unions, which are in many cases frankly 
for the purpose of sustaining disputes with the companies. Such disputes, 
when they arise, are troublesome and costly and some of the assets of the com- 
panies must be devoted, reluctantly, to the disputes, but that is not the purpose 
of the assets at all. 

I think I do not have to labor this point with you, but I think it might be well 
for me to make the point at this time. 

I wish to close by thanking you for the opportunity which your committee 
afforded me to appear before you to state some of my experiences in this field 
and to summarize my views. 

Very truly yours, 
JoHN W. CuMMISKEY. 


APRIL 16, 1953. 
Mr. Joan W. CUMMISKEY, 
McCobb, Heaney & Dunn, Suite 900, Michigan Trust Building, 
Grand Rapids, Mich. 

Dear Mr. CummiIskey: This will acknowledge your letter of April 7 com- 
menting further on our colloquy in the Labor Committee hearing of March 26. 

I recognize that the companies referred to are not in the union-fighting 
business. 

At the same time, however, we must recall that the unions with which the 
companies deal are not in the company-fighting business. They represent em- 
ployees in their relations with employer, even as company representatives act 
for the management and shareholders. The fights are exceptional. Orderly 
bargaining is by far the predorninant practice in crganized industries. The 
unions also have a direct interest in the continuity and success of the productive 
or service enterprise in which the management and employees are engaged. 
Without it, there would be no jobs, and no occasion for a union, 
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Unions generally have other functions beyond representation of employees 


; meg in 
collective bargaining. 


Some have insurance and pension and retirement plans 
some carry on educational, journalistic, and counseling services; others make 
provision for medical care; many work on legislative issues both related to anq 
gsoing beyond their own direct interests; and some engage in research related to 
the advancement of their own industries—to mention the more obvious activities 
and purpeses to which some of their funds are devoted. 

I believe the unions would say, as you do, that “some of the assets of the 
(unions) must be devoted, reluctantly, to the disputes, but that is not the pur- 
pose of the assets at all.” And the point of my questions to you was merely 
that when, reluctantly, both sides reach an impasse and an economic struggle 
results, the financial assets upon which the companies can draw in that stru 
are far greater than the sums you mentioned as available to the union. 

It has been suggested that your letter be included in the record of the hearings. 
and I shall furnish a copy of this reply to accompany it. I shall also ask the 
staff to append to my letter in the record the precise figures showing the net 
worth of the UAW-CIO, to which you referred, and the net worth of Genera] 
Motors, Ford, and Chrysler, which I then mentioned. 

Thank you for your continuing interest in our discussion. 

Faithfully yours, 


SRle 


Pau. H,. Dovusatas, 
UAW-CIO, as of Noy. 30, 1952: 


ve. 


Total assets_- pLisibacu~cund. Bas esed.§ Seuss $13, 846, 433, 4 
Net worth : -. 13, 625, 986. 50 


(From audited report presented to the 14th constitutional convention on Mar 


99 1953.) 


General Motors, as of Dee. 31, 1952: 


Total assets i r <conipicpn Seen, 204 708 
Net worth (not including reserves) ‘ ares évnvedianas)”/ Say ES heey ae 


(From annual report of 1952.) 


Chrysler Corp., as of Dee. 31, 1952: 
Total assets is eee RE 
Net worth (not including reserves) eee 5 DAT, 519, 278 


(From Chrysler annual report of 1952.) 
Ford Motor Co., as of Dec. 31, 1951 (figures for 1952 not yet 
available: 
Total assets arnt St, ei ae i ites ile sgt tele} $1, 584, 172, 000 
Net worth (not including reserves) —_~ ‘cous ib tenet eee El 1, 240, 648, 000 
(From report filed with the State of Massachusetts.) 


Whereupon, at 3:10 p. m., the committee was recessed to reconvene 
the following Monday, March 30, 1953, at 10 a. m.) 
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MONDAY, MARCH 30, 1953 


CoMMITTER ON LaBor AND PuBiic WELFARE, 
Unirep States Senate, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to recess, in room 318, 
Senate Office Building, Senator H. Alexander Smith (chairman) 
presiding. 

Present : Senators Smith (chairman), Taft, Ives, Griswold, Purtell, 
Goldwater, Murray, Hill, Neely, Douglas, Lehman, and Kennedy. 

The CuammMan. The meeting will come to order, please. 

We have the privilege and pleasure of hearing Mr. Walter Reuther 
this morning, the president of the CIO. 

Mr. Reuther, I am going to ask you to present your case in any 
manner you may wish. 


TESTIMONY OF WALTER P. REUTHER, PRESIDENT, ACCOMPANIED 
BY ARTHUR J. GOLDBERG, GENERAL COUNSEL, CONGRESS OF IN- 
DUSTRIAL ORGANIZATIONS 


Mr. Reuruer. For the record, my name is Walter P. Reuther. Iam 
president of the Congress of Industrial Organizations, and also presi- 
dent of the United Automobile Workers (UAW-CIO). Iam appear- 
ing in behalf of both of these organizations, representing approxi- 
mately 5 million workers in the basic industries of America. 

I want to express my appreciation for this opportunity. I have two 
prepared statements, Mr. Chairman, one in behalf of the CIO and a 
supplementary statement illustrating some of the difficulties which the 
UAW-CIO has experienced under the Taft-Hartley. If I may, I 
would like to submit both of these for the record. I believe all mem- 
bers have copies: 

The Cuarrman. Might I ask.if the CIO statement is the one that 
contains the 13 recommendations which we received awhile ago? 

Mr. Reutner. The CIO statement is the one that outlines our spe- 
cific recommendations. The UAW supplementary statement merely 
outlines some of the specific difficulties which the UAW has experi- 
enced under the provisions of the Taft-Hartley. 

The Cuarrman, All right. 

Mr. Revruer. I would like to elaborate on the prepared statement, 
if I may, sir. 

Mr. Gorpperc. I take it that both can be admitted to the record ? 

The Cuarrman. Yes; both statements will be admitted to the record. 

(The statements referred to follow :) 
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STATEMENT OF WALTER P. REUTHER, PRESIDENT, CONGRESS OF INDUSTRIA! 
ORGANIZATIONS 


My name is Walter P. Reuther. I am president of the Congress of Industria) 
Organizations and of the United Automobile Workers of America (CIO), | 
appear here today on behalf of both organizations, but shall file a separate state. 
ment detailing the experiences of the UAW-CIO under Taft-Hartley. 

Obviously, Mr. Chairman, I wish to record the Congress of Industrial Organiza- 
tions and its international unions as being flatly opposed to continuation of the 
Taft-Hartley Act in its present form. I propose to detail in this statement our 
opposition to the present act, and our position on some of the proposed amend 
ments now pending before this committee. 

First, let me make the CIO’s position quite clear. We are sincerely convinced 
that the best and most practical approach would be to repeal Taft-Hartley—to 
wipe the slate clean and start afresh. 

However, we can read the political handwriting on the wall, and, since we 
are realistic, we are prepared to support any sincere attempt to bring Taft- 
Hartley into the boundaries set by President Eisenhower—that there must be 
justice and fairness in the law. 

Justice and fairness are all we ask, gentlemen, but justice and fairness wil! 
not be achieved through limited amendments such as those which have been 
proposed by Senator Taft, which I shall discuss in some detail later. 

Rather, there must be subtantial changes in the law—changes which are 
fundamental and basic—changes which go to the heart of this act and which are 
not content with mere technicalities. 

Fundamentally then, gentlemen, we believe the basic approach of Taft-Hartley 
to abor-management problems is just as bad as many of its specific provisions. 
We must, in seeking to effect by the amendment route the cures President Fisen 
hower seemed to have in mind during the campaign, take care that we do not 
treat only the symptoms and ignore the disease itself. 

Thus, it becomes important that we make clear what the CIO believes must be 
the basis of a sound national labor-relations law. 

We are convinced, Mr. Chairman and gentlemen, that the only fair and work- 
able Federal labor-relations statute that can be devised must be based on the 
proposition that free collective bargaining and the right of the workers freely 
to join labor unions of their choice is sound public policy. These are not rights 
which can be accorded lip service and then forgotten. These are rights which 
must be carefully protected and fully protected if we are to have sound man 
agement-labor relations. 

You can’t have free collective bargaining and you can’t have free democratic 
trade unions if you approach this subject of labor-relations law from the belief 
that unions are a necessary evil which must be tolerated but which must be kept 
in their place. 

You can, however, write labor-relations law that, with jutsice and fairness, 
serves workers, employers, and the public if you proceed from a basic assump- 
tion that unions are free and voluntary organizations of men and women as 
patriotic and concerned with the public welfare as any Member of this Congress 
They will serve the public welfare from a sincere desire to be good Americans 
far more readily than they will act at the point of a judicial gun. 

This is not a partisan point of view, gentlemen. Free, strong trade unions are 
and always have been the world’s greatest bulwark against totalitarianism in 
any form, and labor unions can't be free nor strong nor democratic—as a matter 
of fact, they can’t be labor unions in any sence of the word—if they become mere 
creatures of the Government. 

Repressive legislation like Taft-Hartley is the pathway toward dictatorial 
treatment of workers—the very opposite of what we want in free America. 

Now, Mr. Chairman and gentlemen, the CIO has repeatedly and carefully docu- 
mented its opposition to the Taft-Hartley Act. We have not confined our state- 
ments to glib slogans or to generalities, despite the propaganda claims of those 
who support the present act. 

Because those claims have received such wide circulation, I propose here today 
to once again be specifc, to once again detail and document our opposition to 
Taft-Hartley. 

Our bill of complaint is based on practical not theoretical experience. I might 
even say on harsh and painful experience with Taft-Hartley. It is an unnces- 
sary, ill-advised, and harmful law which discourages collective bargaining and 
creates disputes rather than encourages industrial stability. 
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Before enlarging upon our views of the need for specific Taft-Hartley changes, 
I would like to summarize briefly our basic objections to Taft-Hartley. They 
nclude: 

1. Certainly of major importance is the matter of injunctions. 

The Taft-Hartley Act revived the hated and discredited theory of government 
by injunction and turned the clock back to a date in American history which 
labor had sincerely believed was gone forever. 

I propose, later in this testimony, to discuss the Taft-Hartley injunction pro- 
visions in more detail, but here I would like to note that the so-called national- 
emergency injunction has clearly tended to delay the settlement of legitimate 
controversies. 

One has to look no further than the steel dispute of 1952 for evidence which 
clearly supports this view. 

It was the obvious hope of the steel industry, repeatedly referred to in news- 
paper reports of the dispute, that the Government would obtain a Taft-Hartley 
injunction against the United Steelworkers, which led to stalling and delay and 
eventually to the strike itself. 

The cooling-off period simply does not work to bring about industrial peace. 

The United States Mediation and Conciliation Service has reported that Taft- 
Hartley boards of inquiry, with no power to recommend terms of settlement, have 
had “the effect of interfering with collective bargaining” and that the issuance 
of an 80-day injunction “tends to delay rather than facilitate settlement.” 

If the Congress sincerely wants to prevent industrial strife, it should, it seems 
to me, eliminate those provisions which themselves create strife. The evidence 
all clearly demonstrates that the injunction provisions of Taft-Hartley have had 
this effect. 

2 Next is Taft-Hartley’s undue interference with collective bargaining. Most 
important of these interferences is the manner in which the act deliberately 
hamstrings the workers’ rights to union security, and has clearly created chaos in 
industries where industrial peace had long been the order of the day. This was 
most noticeable in the printing and maritime industries, but it has had an 
adverse effect elsewhere as well. 

This is another point on which I hope to elaborate later, but for now let me 
observe that the Congress, by eliminating provisions for union-shop elections 
originally contained in the act, gave de facto recognition to a major error in 
judgment when it passed the act. 

At that time, the Congress blithely assumed workers didn’t want unions and 
didn’t want security for their unions. The Congress quite obviously believed that, 
given the opportunity, workers would vote against union security. 

Quite the reverse was the case. Thus, Taft-Hartley’s authors were most 
anxious to have this provision removed from the act, for it was a constant re- 
minder that their knowledge of labor relations was far from complete. 

3. The act, in its present form, makes organization of workers more difficult 
and, in many cases, impossible. 

Taft-Hartley pretends to protect the right of workers freely to organize into 
unions of their own choice, repeating the language of the Wagner Act recogniz- 
ing these rights. But Taft-Hartley’s purported vindication of these rights is 
entangled in red tape, limitations, restrictions, and blockades. 

Taft-Hartley makes illegal many traditional and necessary union practices 
long recognized as proper and legitimate, such as refusals to handle struck work 
or work from runaway plants or sweatshop-made goods. The right of workers to 
picket has been gravely curtailed. The right to refuse to cross picket lines has 
been seriously challenged. The right to strike has been abridged. The right to 
vote in Labor Board elections has been taken away from strikers and conferred 
on strikebreakers. 

Moreover, the Taft-Hartley Act has produced a climate of opinion in which 
reactionary employers have felt free to oppose the organization of their employees 
by terrorism and violence. In some States, the National Guard is called out to 
break legal strikes, as in the dark days of the worst antiunion oppression. 

The right of workers to join unions of their own choosing, nominally safe- 
guarded by Taft-Hartley, must be given more than lip-service words about 
“security” and “protection.” 

4. Harassment, rather than justice and fairness, is obviously the reason for the 
Taft-Hartley provision authorizing damage suits against unions for certain unfair 
labor practices, while denying to unions or their members the right to any 
similar suit for any employer unfair labor practices. ; 
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Harassment, rather than justice and fairness, is the only explanation for the 
Taft-Hartley provision rejecting the Norris-LaGuardia sensible approach toward 
the union’s responsibility for the unlawful actions of individual members. Taft- 
Hartley’s agency doctrine turns back the clock toward court-imposed severe 
doctrines of responsibility, not fairly applicable to labor unions. 

Unions are further harassed by the Taft-Hartley provisions making Federa| 
unfair labor practices of petty breaches of the peace, always and still within the 
competence of local police courts, 

5. The act creates seemingly endless and unnecessary administrative delays 
in the functioning of the Board. 

The CLO will show how employers have made use of these readymade anti- 
union devices to stall, delay, and ultimately defeat union organization. 

It is an old and true axiom that “Justice delayed is justice denied.” And the 
administrative procedures of Taft-Hartley, if deliberately designed to delay 
and thus deny justice, could not have been more perfectly drawn. 

I doubt seriously that any Member of this Congress is prepared to adopt the 
position that justice should be denied, through unnecessary and avoidable delays, 
to workers seeking only those rights which the law says are theirs. 

Yet, that is exactly what Taft-Hartley has done and is doing. Once having 
been made aware of the way this law is denying justice to workers, it seems to 
me the Members of Congress will want, in simple decency, to eliminate promptly 
all such delay-inspiring devices. 

6. The Taft-Hartley Act, in an attempt to weaken industrial unionism and 
drive a wedge between craft and industrial unions, enacted certain provisions 
designed to favor the former, including a unique declaration that the Labor 
Board may not pay any attention to its prior unit determinations in the plant 
if they favored industrial unionism. 

Under the stimulus of these provisions, the Labor Board has repeatedly carved 
out sinall bargaining units’in plants where industrial units have long prevailed, 
and where the operations are of so integrated a nature that craft units are wholly 
inappropriate and unworkable. In many of these cases, no genuine craft has 
been involved and the raiding unions simply sought, with the sanction of the 
Labor Board and the Taft-Hartley Act, to carve out a miscellaneous group of 
employees. 

7. Finally, I would list the so-called free-speech provisions, 

In the mere name that has been applied to this provision, gentlemen, we see 
the crafty hand of the antiunion propagandist. 

There never was a need and there is no need today for a section underlining 
a right which employers have in common with all Americans—a right guaran- 
teed employers and all other Americans by the first amendment to the Con- 
stitution. 

The Supreme Court, long before Taft-Hartley, had specifically stated that em- 
ployers had a right to say what they pleased about labor unions so long as they 
did not, in the context in which made, coerce or intimidate employees. 

But that, gentlemen, is exactly what Taft-Hartley has allowed employers to 
do, This section has been an open door to the worst and most un-American type 
of coercion and intimidation, and simple justice demands that the Congress slam 
this door shut without delay. 

Against this background, Mr. Chairman, I would like now to proceed to a more 
detailed discussion of those fundamental issues which we believe must be 
changed in Taft-Hartley. 


I. INJUNCTIONS 


Taft-Hartley’s philosophy puts its faith on labor injunctions to insure labor 
peace. Nothing could be more falsely based than the belief that the power of 
the courts is a fit substitute for free collective bargaining and voluntary assump- 
tion of responsibility by both labor and management. 

CTO has not retreated a single step from the certain belief that restoration 
of the Norris-LaGuardia Act to its original scope and effectiveness is funda- 
mental to any attempt to bring justice and fairness to our national labor rela- 
tions law. 

I note that the President has expressed pride that the Norris-LaGuardia Act 
was adopted during a previous Republican administration. He has not men- 
tioned its emasculation by a later Republican Congress, but for the President’s 
pride to be retained it seems to us that this Republican administration should 
hasten to restore that good act to its original status. 
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Now, that would mean specifically the repeal of the four separate Taft-Hartley 
injunction provisions—provisions that authorize the issuance of injunctions in 
labor disputes without regard to the provisions of the Norris-LaGuardia Act. 

Taft-Hartley, as the committee will recall, calls for mandatory injunctions 
against certain union practices. There is no corresponding mandatory injunc- 
tion against unfair labor practices by employers. This, as I understand it, is 
the only one of the injunction provisions which Senator Taft is now proposing 
be repealed. Presumably the discretionary injunctions apply to both labor and 
employers, but even so these have been used overwhelmingly against unions. 

The act provides for enjoining workers for 80 days as the solution for so-called 
national-emergency disputes. It even provides for injunctions dealing with 
technical violations of the provisions relating to the checkoff of dues and the 
administration of trust funds. 

It is our unswerving belief that all of these injunction provisions must be 
stricken before the law can be said to be just and fair. I would recall to the 
committee President Eisenhower's observation that injunctions—and I am quot- 
ing him—*“will not settle the underlying fundamental problems which cause a 
strike.” 

Of course they won't. They never have. They never will. 

It seems to us, if government by injunction is to be ended, the Norris-LaGuardia 
policy must be applied to labor injunctions in the State courts as well as in the 
Federal courts. State-court antilabor injunctions have multiplied in the Taft- 
Hartley atmosphere of ill will and distrust. We consider it basic that there 
is no excuse for the intervention of State courts in labor disputes falling within 
the jurisdiction of the national labor-relations law. 

Now to the most controversial of the Taft-Hartley injunctions: The use of the 
njunction in so-called national-emergency disputes. That is Taft-Hartley’s 
only proposal for dealing with such disputes. 

It is unfair and one-sided. It assumes, as a matter of fact, that the workers 
are alWays wrong in such disputes. It provides machinery for penalizing only 
the workers—never the employers. It decrees that everyone is always out of 
step but the employer. 

We have proposed that these national-emergency injunctions be eliminated. 
And I imagine the members of this committee will immediately ask, “What does 
the CIO propose as a substitute?” 

Our answer, gentlemen, is genuine give-and-take collective bargaining. 

There is no dispute—be it in a tiny plant employing but a handful of workers 
or in a gigantic industry with tentacles stretching into every phase of our 
economy—there is no dispute, I repeat, which cannot be settled by genuine 
give-and-take collective bargaining, in which both parties approach the bar- 
gaining table in good faith. It is exactly that good faith, that spirit of genuine 
give-and-take, which Taft-Hartley has removed from the field of collective 
bargaining. 

That is not only my own observation from hundreds of bargaining sessions, 
nor is it alone the observation of my fellow oflicers of CIO unions resulting from 
their own collective-bargaining experience. It is as well the observation of 
many respected and reliable authorities who have no partisan stake in labor- 
management experiences. : 

The respected ex-Director of the Federal Mediation and Conciliation Service, 
Mr. Cyrus Ching, has observed that in national emergency dispute cases em- 
ployers have too often not engaged in genuine collective bargaining because of 
their confidence that the processes of Taft-Hartley will be used against the 
workers and they will be enjoined from striking for 80 days. 

It is human nature, gentlemen. If you, as an employer, knew the Federal 
Government would brandish a big stick over your workers, if you just failed to 
reach an agreement, my guess is you, too, would not bargain in good faith. In 
operation this 80-day period has become in fact a period in which collective 
bargaining has cooled off, with the result that settlements have been delayed 
rather than expedited. 

But, if neither party to the dispute knows he can expect strong governmental 
intervention on his side, then genuine collective bargaining does take place. 

The realities of the situation are that the employers, knowing the presence 
of the Taft-Hartley club on their side of the table, have not approached collec- 
tive bargaining in good faith. Eliminate that club, gentlemen, and national 
emergency disputes can be settled and harm and injury to the Nation avoided. 
I might add, that, as we read President Eisenhower's speeches of the campaign, 
he concurs in this view. 
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You might recall that President Eisenhower has said, and I quote, “The con- 
test between labor and industry cannot be abolished without abolishing economic 
freedom. The role of Government is to serve as a referee.” (You will note he 
said nothing about arming the referee with a club.) He went on to say, and 
again I quote, “It is my hope that we will soon have an administration that 
will observe the rules of fair play.” 

Now I presume it will be said that a situation may come about, no matter 
how genuine the give-and-take of collective bargaining, where a national emer- 
gency dispute may arise, resulting in a work stoppage that will imperil in a 
substantial way the national health and safety. 

First let me make this point clear. The CIO and the entire labor movement 
is, of course, deeply concerned with the health and safety of the Nation. We 
believe that above every interest the safety of the entire country must come 
first. But we are just as firmly convinced that the term “national emergency” 
has been too often abused. 

We seriously doubt, on the basis of the facts now available, that any of the 
so-called national emergency strikes in recent years have genuinely and really 
created a national emergency. Mr. David Cole, who has just submitted his 
resignation as Director of the Federal Mediation and Conciliation Service, and 
who is a Republican, I might add, made this same point recently, speaking at 
the University of Notre Dame. He said, and I quote, “There has been no strike 
in the last dozen years which truly threatened the national welfare.” The 
evidence confirms this view. 

So, Mr. Chairman and gentlemen, we believe it imperative in considering this 
problem, that the solution be fashioned only to genuine national emergencies, 
not pseudonational emergencies. 

As President Eisenhower has said so well, there are worse things than a 
strike, and one of those things that is worse is the loss of freedom attendant 
upon unjustified governmental intervention in labor-management situations 
merely because the hue and cry of a well-financed propaganda campaign claims 
a national emergency exists where none really does, 

It is our considered opinion, gentlemen, that the best way to cope with genuine 
national emergencies is to continue to place responsibility on the parties them- 
selves to settle their dispute through collective bargaining without blueprinting 
any general solution or procedures to be taken by the Government in the event 
collective bargaining fails. 

This does not leave the Nation without a remedy in the unlikely event that 
a crisis might result. 

The Congress is always available and possessed of plenary authority to create 
a tailormade remedy which will resolve a particular dispute with equity and 
on its merits. Whenever the President is of the view that a labor dispute poses 
a genuine national emergency, he can refer the problem to Congress for resolu- 
tion. 

Congress might, of course, decide that no genuine emergency was actually 
presented and do nothing. It might legislate a settlement of the dispute as it 
did in the railroad dispute of 1916. 

This solution possesses one overwhelming advantage. Neither party to a 
dispute will be able to know in advance what form Government intervention may 
take. Neither party will be able to calculate that his own interest will be better 
served by Government intervention than by negotiation. 

Thus neither will be anxious to invite possible adverse governmental inter- 
vention. 

The views I have today expressed on this important subject are not, as I see 
it, too different from those embodied in the two bills on national emergency 
disputes which Senator Ives has introduced. The first of these bills, 8. 1026, 
particularly seems to rest essentially on the approach which I have suggested 
as the desirable one, viz, to leave the parties uncertain as to what form Govern- 
ment intervention, if any, may take. 

This bill, S. 1026, relies basically upon action by Congress in each individual 
case. Its only other reliance is upon findings and recommendations for settle- 
ment by emergency boards, which are required to report within 30 days. The 
bill provides that pending a board report, the President shall ask the parties to 
resume work, and that if they refuse the President shall submit the matter to 
Congress immediately, instead of after the board reports. 

As I have said, these provisions seem to me, in general, to reflect a sound ap- 
proach to the problem. I do, however, take exception to defining national emer- 
gency dispute in section 206 as a dispute “in a vital industry which affects the 
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public interést.” This definition is far too broad and could cover all sorts of 
strikes which in no way threaten the national health or safety. I believe that 
any procedure for dealing with national emergency disputes should be carefully 
limited to disputes which really do involve a serious threat to the safety or 
health of the Nation as a whole. 

The same definition is used in Senator Ives’ other bill, S. 1075, and the same 
comment, of course, applies. That bill gives the emergency boards 60 days, 
instead of 30, in which to report, and provides that pending report “the parties 
to the dispute shall refrain from engaging in a strike or lockout.” It is not 
clear Whether or not this language is meant to lay the basis for an injunction. 
If so, we are, of course, opposed to it. 

While we are, as I have indicated, in general agreement with the philosophy 
evidently underlying these bills of Senator Ives, we would prefer to leave the 
matter simply to Congress on a case-by-case basis without even providing in 
advance for an emergency board. 

We recognize that these boards sometimes serve a useful purpose in labor 
disputes when they are empowered to make recommendations for settlement, as 
they would be under the Ives bill. (The Taft-Hartley boards, which are for- 
Lidden to make recommendations, serve no purpose at all.) However, there 
may be situations in which one party or the other will believe that a board of 
inquiry will make recommendations favorable to its side of the dispute, and will 
for that reason refrain from bargaining. Further, I should suppose that the 
President can always, without statutory authority, seek advice and recommenda- 
tions on a labor dispute. Thus we think it is probably both unwise and unneces- 
sary to make statutory provision in advance for the appointment of a board. 

In substance, gentlemen, the solution we recommend is to return to the col- 
lective-bargaining table and the good faith and responsibility on the parties 
which Taft-Hartley pocketed some 6 years ago. 


Il. ELIMINATE UNDUL GOVERNMENT INTERPLRENCE WITH COLLECTIVE BARGAINING 


The second tragic mistake of Taft-Hartley has been to create undue govern- 
mental interference with collective bargaining. We believe it fundamental that 
free collective bargaining must be restored as the cornerstone of our Nation’s 
labor policy. 

President Eisenhower, we believe, shares this view. He has called for “the 
encouragement of collective bargaining’ and the lifting of “the heavy hand of 
Covernment intervention.” 

Those are sentiments with which we are in full agreement. 

Thus, gentlemen, we believe the labor union and the company management 
should be free to negotiate the terms of the collective-bargaining agreement, and 
specifically that means they should be free to negotiate whatever type of union 
security arrangements they deem appropriate and best suited to their particular 
situation. 

That means the closed shop, if it works best for them; the union shop, if that 
is the best arrangement for both parties; the hiring hall, if it will bring the 
stability and fairness it has brought to the maritime industry in contrast to 
the evils wrought by the “shapeup” on the New York docks. For the record it 

hould be noted that only a few of the CIO international unions prefer closed- 
shop contracts. Our support of the closed shop is based on the principle that the 
parties to the collective-bargaining agreement are the best judges as to the type 
of union-security agreement which most satisfactorily operates in that industry. 

We certainly believe, gentlemen, that the Federal law should protect collectively 
bargained union-security arrangements in businesses that are subject to the 
National Labor Relations Act from State legislatures bent on adopting anti-union- 
security legislation. 

Instead, Taft-Hartley invites the States to frustrate collective bargaining in 
this field, while prohibiting State legislatures from being friendly to unions. 

Senator Taft has introduced a bill which would liberalize Taft-Hartley’s union- 
security provisions, but only in the building and construction industry. In that 
industry the bill would permit union-shop contracts requiring union member- 
ship beginning the 7th day after hiring, instead of the 30th day as at present. 
(The 30-day requirement would be continued for all other industries.) Such con- 
tracts would be permitted prior to the hiring of any employees for a particular 
project, but such contracts would not bar an election upon the petition of a rival 
union, and special expedited handling of such election petitions would be re- 
quired, 





370 TAFT-HARTLEY ACT REVISIONS 


This is the same Bill which passed the Senate in 1952, except that that bin 
overrode inconsistent State laws, while this bill would not. It is clear that the 
union-shop provisions 6f the present law are unworkable fn industries of sporadic 
employment, such as building, maritime, and others, and that special union. 
security provisions should be adopted for these industries unless the law is to 
be liberalized generally on union security. Senator Taft’s proposal goes part 
way toward meeting the needs of the building and construction trade unions, 
but does nothing for other unions whose needs and equities are as great. We 
do not favor this type of legislative discrimination in favor of particular unions 

We likewise believe that responsible labor and management can determine 
better than the Government how a collectively bargained welfare or pension 
fund should be administered. No necessity for any Federal regulation of union 
welfare funds has ever been shown. Such funds have been in existence for years 
without the development of any abuses demonstrating a need for Federal regu- 
lation. The administration of such funds is, of course, subject to the normal 
state laws relating to trusts and to embezzlement of funds. 

Senator Taft has introduced an amendment which provides that employer 
payments to welfare funds shall be legal only if the Secretary of Labor, after 
a thorough examination of the agreement creating the welfare fund, including 
the holding of a hearing at the request of any person demonstrating an interest, 
certifies that the fund meets the statutory requirements. 

This proposal for review of welfare fund agreements by the Secretary of 
Labor would create unnecessary delay and redtape, would hamper the estab 
lishment of additional welfare funds through collective bargaining, and is ex 
tremely objectionable. It is wholly inconsistent with its author’s professed 
abhorrence of governmental regimentation, unnecessary redtape, and big 
government. 


Ill. ELIMINATE HAMPERING RESTRAINTS ON UNION ORGANIZATION AND ACTIVITY 


Next, we believe a labor relations law, written so as to be just and fair, must 
strengthen the right of workers to organize into bona fide unions of their own 
choice. That means there must be eliminated the hampering restraints imposed 
or encouraged by the present law. 

The Taft-Hartley Act makes illegal many traditional and necessary union 
practices. Among these are the right of workers to refuse to handle struck 
work, or work from runaway plants, or sweatshop made goods. 

The only modification of these penalties and restrictions which Senator Taft 
has proposed, so far as I know, is to permit workers to refuse to handle struck 
work, that is work which is being contracted out because of a strike. This pro- 
posal falls far short of adequately liberalizing these provisions. Surely workers 
should be permitted to refuse to work on goods from runaway plants or on sweat- 
shop made goods. The Walsh-Healey Act was adopted to prevent the Govern- 
ment, as a purchaser, from contracting for sweatshop made goods. 

Employers, when they are involved in a labor dispute with a union, are under 
no comparable restrictions to those laid on a union by this section. Employers 
can with impunity contract out to other employers any work they have that is 
interrupted by the dispute. 

Taft-Hartley Act has also gravely curtailed the right of workers to picket 
long recognized as a legitimate union practice. The right of workers to refuse 
to cross picket lines, traditionally considered one of the most fundamental duties 
of a union member, has been seriously challenged. 

Of course, the right to strike—the only real weapon union members possess— 
has been abridged and Taft-Hartley cancels out the right of strikers to vote in 
an NLRB election held subsequent to an economic strike allowing only scabs 
to vote. 

This provision deliberately created complete union-busting machinery which 
can be and has been used with complete impunity. It is this section which 
President Eisenhower, in the course of the campaign, condemned. 

To refresh your recollection let me recall President Eisenhower's words on this 
subject. He said then, and I quote, “I know the law (Taft-Hartley) might be 
used to break unions. That must be changed. America wants no law licensing 
union busting. And neither do I.” 

To those sentiments, the CIO says, “Amen.” It looks, I might add, to you 
gentlemen for early realization of this desire President Eisenhower so carefully 
spelled out. 
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\oreover, and I urge you gentlemen to keep this point well in mind—the Taft- 
Hartley Act has produced a climate of opinion in which reactionary employers 
have felt free to oppose the organization of their empleyees by terrorism and 
violence. 

Other CIO witnesses will bring you documentary proof of this statement— 
proof which I trust you will weigh with due seriousness, 

In some States the National Guard has been called out to break legal strikes, 
as in the dark days of the worst antiunion oppression, all this because of a law 
which its proponents claimed would bring industrial peace to America. 

Well, gentlemen, we do not want the peace of the graveyard or the peace of 
slave factories. We won't have real peace—so long as this law stands unchanged 
on our statute books. 

In substance, gentlemen, the CIO believes the right of workers to join unions 
of their own choosing, which Taft-Hartley nominally safeguards in language 
but violates in practice, must be given more than lip service. 

Words about security and protection are not enough. Deeds are what tell the 
real story. 


IV. REPEAL PROVISIONS DESIGNED TO HARASS AND WEAKEN UNIONS 


We note that President Eisenhower, during the recent campaign said, and once 
again I am quoting, “Healthy collective bargaining requires responsible unions 
and responsible employers. Irresponsible bargainers cannot get results. Weak 
unions cannot be responsible. That alone is sufficient reason for having strong 
inions.” 

Now I am sure President Eisenhower was not merely indulging in campaign 
oratory when he made that statement. I am convinced it represents his con- 
sidered opinion. It would seem to me, that such a commonsense point of view 
would be shared by the Congress. 

To achieve the goal President Eisenhower mentioned—strong, responsible 
unions—the Congress must eliminate the Taft-Hartley provisions designed to 
harass and weaken unions. 

It is obvious, for example. that the Taft-Hartley provision authorizing damage 
suits against unions for certain unfair labor practices, was designed for purposes 
of harassment rather than justice and fairness. For if that were not the case, 
why then the Taft-Hartley denial to unions and their members of any similar 
suit for an employer unfair labor practices? 

(gain, harassment, rather than justice and fairness, is the only explanation for 
the Taft-Hartley provision rejecting the Norris-LaGuardia sensible approach 
toward the union’s responsibility for the unlawful actions of individual members. 
rhe agency doctrine, provided by Taft-Hartley, turns back the clock toward court- 
imposed severe doctrines of responsibility—doctrines not fairly applicable to 
abor unions. 

Unions are further harassed by the Taft-Hartley provisions making Federal 
unfair labor practices of petty breaches of the peace, which always were and still 
are within the competence of local police courts. 

These harassments, gentlemen, can only serve to weaken unions, and that’s why 
they were written into the law in the first place. If it is the intention of the 
Republican majority to achieve the strong unions which President Eisenhower 
said he favored, then I submit the Congress must strike these provisions from 
the law. 

V. SIMPLIFY THE LAW AND END UNNECESSARY DELAYS 


We commend to the serious consideration of Congress amendments of the law 
to meet these ends: Simplify and clarify the law, provide for the rule of reason 
n its administration, and reduce the present inordinate delays in its procedures 
and enforcement. 

The hard fact is, Mr. Chairman and gentlemen, that the present law is so intri- 
cate that it can harly be understood by the workers .o whom it applies, or by 
employers either for that matter. It has been called a gold mine for lawyers, 
and even they, I have observed, find it anything but easy to understand. 

Certain of its provisions are so rigid, or have been so rigidly applied by the 
Board, that they become objectionable in practice, whether or not they have 
merit. 

Let me cite three examples: Provision for notice of the termination of con- 
tract, the financial data section and the non-Communist affidavits. 
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Provisions requiring notice of a strike, or of the cancellation of a contract, may 
be desirable, but the provision that the workers lose their rights and protections 
under the act in the event of any technical defect in the notices, is simply out- 
rageous. It certainly should be possible for the Congress to prevent the loss of 
rights and protections when the violations were merely technical. 

Similarly, we believe, the rights of a union and its members under the act 
should not automatically be forfeited due to some defect in the filing of union 
tinancial data. We have no objection whatever to filing the data. As a matter 
of fact, CIO affiliates have long made it a practice—and prior to Taft-Hartley, 
I should add—to provide their membership with full financial accountings. 

But a defective filing should not be penalized by loss of rights under the act. 
Employers and stockholders do not lose their rights under the act simply because 
they may have failed to supply their stockholders with financial data. Once 
again, gentlemen, we see an example of how Taft-Hartley deliberately—and I be- 
lieve with malice—singled out the workers and their unions for special and 
unnecessary penalties. 

The same considerations apply to the non-Communist affidavit. We do not 
believe that the whole concept of a non-Communist affidavit has any proper place 
in labor-relations legislation at all, nor do we believe it has aided one whit in 
meeting the Communist problem. Rather, gentlemen, it has provided Commu 
nists, seeking to infiltrate the labor movement, with a paper disguise which has 
made the task of ridding unions of their influence even more difficult. 

[t is ridiculous to assume that a real Communist would hesitate for a moment 
at the thought of making a false affidavit and the policing of such affidavits under 
Taft-Hartley has been anything but a success. 

3ut in the event you gentlemen are determined to keep this affidavit provision 
in the law, it certainly seems to me the language of the statute can be straightened 
out. 

As it is now written and interpreted, all unions are unavoidably out of 
compliance periodically, as when they change officers, and they and their members 
may lose all rights in consequence. 

The Board should be authorized and required, we beiieve, to apply the rule of 
reason in administering provisions of this sort—to use, in other words, just 
everyday horsesense. Senator Taft has proposed to expand the non-Communist 
oath requirements. He proposes that employers also be required to sign, that is 
the “officers” and industrial relations directors of a corporation and that the 
requirement be extended to ‘members of all policy forming and governing bodies” 
of unions, 

We think the first of these proposals silly, and the second objectionable. We 
do not believe that the ranks of corporate executives are heavily infiltrated 
with Communists, or that these hypothetical Communist executives would be any 
more hesitant about signing the oath than other Communists. 

The requirement that “members of policy forming and governing bodies” of 
unions file affidavits is as objectionable as it is vague. It could mean all of the 
hundreds or thousands of delegates to a ClO or international union convention. 
An analagous provision for employers would require an affidavit of every stock- 
holder of a corporation. We do not suggest that there should be such a require- 
ment, rather, we say that the whole affidavit conception has no proper place in 
labor relations legislation to begin with, and is now running wild. 

We believe the inordinate delays which now attend the Board’s processess in 
both representation proceedings and unfair labor practices, should be reduced. 

To the extent that the Taft-Hartley law, drawing on the Wagner Act provides 
statutory protection for the right of labor to organize and to bargain collectively, 
it is effective only as it works speedily. 

The time element in getting a representation election is critical. Undue delay 
in a reperesentation election dissipates the strength of the union. An unfair 
labor practice charge which takes a year to process may ultimately result in a 
favorable decision by the Board, but by the time the Board decision comes out the 
union may be destroyed by attrition. 

I would like to convey to you some idea of the magnitude of this problem. The 
Humphrey subcommittee in the last Congress carried on an investigation of the 
time that it took the Board and the courts to process cases. Since the report has 
been issued, improvements have been made in processing cases, but the essential 
problem still remains. 

In May 1952 (which is the latest period covered in the report) it took an 
average of 469 days to process an unfair labor practice case from the filing of the 
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charge to the issuance of the Board decision. Put another way, it took more 
than a year and a half, on average, for the Board to come through with a decision. 

But this figure doesn’t begin to tell the whole story. A Board decision carries 
no compulsive effect on the respondent—in the overwhelming majority of cases, 
the employer—uniless it is enforced by a decree of a circuit court. The circuit 
court proceedings to the point of decision adds on another year. This means 
that if an unfair labor practice aganist an employer runs its full course, it 
will take, on average, 2% years for the provisions of the law to be enforced. 

rhe report of the Humphrey subcommittee also shows that it took 71 days, on 
average, to process a representation case. Here, too, I understand that the 
Board has been able to shorten the time consumed in disposing of representation 
cases. But, even so, it takes too long to get a contested representation case 
decided and an election held. 

We have some very concrete suggestions to speed up the handling of cases by 
the NLRB. We could go a long way toward increasing the speed of Board opera- 
tions if we restored the prehearing election, as proposed in the procedure bill 
which Senator Humphrey has introduced. In the later days of the Wagner Act, 
the NLRB adopted the practice in appropriate situations of directing an election 
even though there were issues in dispute which required a hearing for deter- 
mination. It found, however, that the results of the election washed out many 
of the issues in dispute and that no hearing ultimately proved to be necessary. 
We believe that the prehearing election is sound administration and the Board 
ought to be permitted to order such elections in its discretion . 

Senator Taft has also introduced two bills, 8S. 657 and S. 659, dealing with the 
administration of the act. 

The first of these bills, S. 657, would make several minor improvements in 
Board procedures. 

The second bill, 8. 659, is, however, a very different kettle of fish. It con- 
sists in major part of proposals designed to render impossible effective adminis- 
tration of the Labor Relations Act. 

First, this bill would enlarge the Board from 5 to 7 members, with no more 
than 4 of the 7 to be members of the same political party. 

This is simply a proposal to pack the Labor Board by the appointment of 
additional Republican members. We believe, in contrast, that the Labor Board 
should, as much as possible, be placed outside of party politics, instead of 
organized along party lines. 

Much more important, however, is the proposal to substitute for the present 
General Counsel of the Board, an Administrator of an independent agency, 
wholly outside of the Board. The regional offices would become part of the 
Office of the Administrator, with their present staffs being taken over. The 
Administrator would have independent authority over the issuance of com- 
plaints, as at present, while the Board would continue to decide unfair labor 
practice cases. The Board would be represented by its attorneys in enforce- 
ment proceedings in the courts, while the Administrator would be represented 
by his attorneys, and could appeal independently to the courts from Board 
orders with which he disagreed. 

Under this proposal the handling of representation cases would be divided 
between the Administrator and the Board. The Administrator would investi- 
gate representation petitions but would transmit the result of the investigation 
to the Board, which would decide whether to hold a hearing and would be 
responsible for the conduct of any hearing. If the Board decided that an 
election should be conducted, it would direct the Administrator to conduct the 
election. However, the issuance of certifications would remain in the Board. 

The Administrator would have sole responsibility for handling union shop 
decertification petitions, and would be responsible for compliance with the 
non-Communist affidavit requirement. 

Senator Taft made this same proposa! in 1950. However, if I may say sw, 
Senator Taft’s position on this issue has not conspicuously demonstrated ad- 
herence to any fixed principle. In 1949 he went along with the Thomas- 
Lesinski proposal to end the separate status of the General Counsel and make 
him simply an employee of the Board, like general counsels of other agencies. 
In 1950, however, when President Truman sought to accomplish this result by 
Reorganization Plan 12, Senator Taft led the fight against the plan and suc- 
ceeded in defeating it. It was in connection with this fight that Senator Taft 
introduced the proposal for a separate Administrator which he has now 
reintroduced. 
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In our opinion, Senator Taft's new proposal is even more objectionable than 
the present act. The present divided authority over unfair labor practice cases 
would be continued and accentuated, even to the point of the Board and the 
Administrator taking opposite sides in court. Responsibility for the handling 
of representation proceedings would be split between the Administrator and the 
Board in a most peculiar fashion. The shuttling back and forth of representa- 
tion proceedings between the Administrator and the Board could only resuit in 
greatly increased delay. 

Under this proposal the office of the Administrator would become of far 
greater importance than and would quite overshadow the Board. 

Finally, under this bill any person against whom a complaint is issued could 
obtain from the Board a preliminary determination of whether the unfair labor 
practice alleged was within the jurisdiction of the Board (i. e., whether it “affects 
commerce’) by filing a motion to dismiss. The filing of such a motion would 
automatically postpone any hearing on the complaint until the motion was 
disposed of by the Board. 

The only purpose of this proposal is to supply employers with a new device 
for delaying unfair labor practice cases. There is no genuine problem of the 
Board’s reaching for cases beyond its statutory jurisdiction; rather, it declines 
to handle numerous cases over which it clearly has jurisdiction. 

To sum up on this procedural point, we are strongly in favor of any changes 
in the act which will improve and expedite Board procedures. And we are just 
as strongly opposed to every attempt further to enmesh the Board in red tape 
and unworkable procedures. 


VI. STOP DISRUPTION OF COLECTIVE BARGAINING BY ARTIFICIAL CARVING OUT OF 
CRAFT UNITS 


The issue to which I now come is a very important one: The breaking up 
of industrial bargaining units by the artificial carving out of crafts. This issue 
is important because it involves the question whether American workers in the 
basic mass production industries shall be permitted to organize into the only 
sort of unions which can hope to represent them effectively. 

The Wagner Act gave the Board wide discretion to decide in each case what 
unit Was appropriate for collective bargaining. It did not attempt to establish 
guideposts or to impose restraints on the Board’s discretion. It provided simply 
that the Board should, in each case, decide whether “in order to insure to em- 
ployees the full benefit of their right to self-organization and to collective bar- 
gaining, and otherwise to effectuate the policies of this act, the unit appropriate 
for the purposes of collective bargaining, shall be the employer unit, craft unit, 
plant unit, or subdivision thereof.” 

Acting under this general directive, the Board early decided that any genuinely 
separate and distinct craft should be designated as a separate bargaining unit 
whenever a majority of the employees in the craft voted that they wanted to 
constitute a separate unit—the so-called globe doctrine. The Board refused, 
however, to carve out units which were not genuine craft units, but simply 
groups of miscellaneous employees. In addition, the Board refused to carve out 
craft units in an industry or plant where bargaining on an industrial basis had 
been the practice in the past and had worked satisfactorily, or where the 
operations, as in basic steel plants, are of so integrated a nature as to render 
craft unit bargaining inappropriate or unworkable. 

I believe that the Board’s determination of appropriate units under the 
Wagner Act were on the whole fair and workable. This conclusion is borne out 
by the fact that over the Wagner Act years almost all representation cases were 
disposed of on an informal basis, generally through the consent of all the parties 
concerned, and without the need for a hearing in the field and decision by the 
Board in Washington. 

The Taft-Hartley Act changed this situation. In an attempt to weaken 
industrial unionism, and to drive a wedge between craft and industrial unions, 
there were inserted in Taft-Hartley provisions designed to favor the former 
at the expense of the latter. 

Evidently on the theory that the Wagner Act directive that the Board should 
decide what unit was appropriate “to insure to employees the full benefit of 
their right to self-organization and to collective bargaining” pointed in the 
direction of industral unionism, Taft-Hartley dropped this standard, and sub- 
stituted a directive that the Board should decide what unit would “assure to 
emplovees the fullest freedom in exercising the rights guaranteed by this act.” 
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In addition, Taft-Hartley added to the act a unique declaration that the Labor 
Board may not pay any attention to its prior unit determinations in a plant 
if they favored industrial unionism, 

Under the stimulus of these provisions, and in response to the supposed desire 
of Congress, the Labor Board has repeatedly carved out small bargaining units 
in plants where industrial units have long prevailed, and where operations are 
of so integrated a nature that craft units are wholly inappropriate and unwork- 
able. In many of these cases, no genuine craft has been involved and the raiding 
unions simply sought, with the sanction of the Labor Board and the Taft-Hartley 
\ct, to carve out a miscellaneous group of employees. 

Let me give you an example. A plantwide-industrial union had been in 
existence in the White Motor Car Co. for almost 18 years. Bargaining on a 
plantwide basis had worked well, and relations between the union and the 
company were good. During the 18-year period, there had been only two short 
strikes. In May of 1952, the Board split up this unit in favor of various petition- 
ing craft units. The Board case number is 8S-RC-1598, but there is no opinion. 
This sort of thing has become so usual that the Board does not even bother to 
write opinions in these cases any more. 

This carving out process frequently destroys the bargaining power of workers 
in plants, and replaces stable labor relations with chaos. This Balkanization of 
bargaining units is bad for both employers and workers. 

Let me give you another case, Hayes Aircraft Corporation (90 N. L. R. B. No. 
57, 29 L. R. R. M. 1344). In that case, the carpenters sought a single separate 
unit, of “carpenters, cabinetmakers, and maintenance mechanics engaged in 
building maintenance and aircraft work.” The Board said that these categories 
were “heterogeneous” and they “lack a sufficient community of interest to war- 
rant their placement together in a single bargaining unit.” So the Board 
obligingly directed Globe elections in three separate groups, viz, the carpenters, 
the cabinetmakers, and the mechanics, thus increasing the chance that the carv- 
ng out attempt would be successful at least to some extent. In this case, inci- 
dentally, my union, the Autemobile Workers, CIO, and the International Asso- 
ciation of Machinists, AFL, were lined up together in opposition to the carving 
out attempt and in support of the industrial unit. 

I do not say that the literal language of the Taft-Hartley Act compels these 
results. Indeed, I think it does not. But in this case, as in others, the Labor 
Board has been avid to carry out what it thinks Congress wanted when it 
enacted the Taft-Hartley Act. And the Board thinks that the Congress wanted 
to break up industrial unions. It is not surprising that the Board has this 
impression in view of the utterly indefensible provision of section 9 (b) (2) 
that the Board may not pay any attention to its prior unit determinations if 
they favor industrial unions. When one considers the desirability of stability 
in labor relations, there must be wonderment at a provision that so deliberately 
thwarts it. This discriminatory section against industrial unionism should be 
stricken from the statute. 

To correct the situation which Taft-Hartley has created, the act should also be 
amended by adding a provision that the Board may not carve out craft units in 
any plant or industry where bargaining on an industrial union basis is the prac- 
tice, or where the operations are of such a character as to render craft unit 
bargaining inappropriate. In addition, the act should provide that the Board 
may approve craft units only if comprised of employees belonging to a genuinely 
separate and distinct craft. 

Thus, the Congress would eliminate the carving out process which frequently 
destroys the bargaining power of workers in plants, and replaces stable labor 
relations with chaos. 

This Balkanization, as CIO has called it, is bad for both employers and workers. 
It is another instance in which Taft-Hartley, despite the claims of its proponents 
that it would bring industrial peace, brought instead industrial unrest and strife. 


VII. PREVENT EMPLOYER COERCION AND INTIMIDATION OF EMPLOYEES 


Finally, Mr. Chairman and gentlemen, we believe the provisions of the act 
which encourage employer coercion and intimidation must be eliminated. I 
speak, of course, of the employer coercion which Taft-Hartley permits under 
the guise of protecting free speech. 

We in the CIO are as devoted to the preservation of our democratic freedoms— 
and that includes freedom of speech—as any group in America. We have proved 
that to us freedom of speech is more than a brave phrase—it is a living reality. 
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Nothing is more galling, gentlemen, than to see such distasteful and un- 
American practices as the bullylike intimidation of workers by powerful em- 
ployers permitted under a section which pretends to be guarding a preicous 
American freedom. 

On the pretext of protecting an employer’s free speech, the Taft-Hartley Act 
opened wide the door to employer prevention of union organization by threats 
and intimidation of workers. 

CIO witnesses will document that charge. They will present evidence of gross 
and sickening intimidation; of threats only thinly veiled by the curtain of 
legality provided by Taft-Hartley; of management tactics more suitable to the 
economic jungle than to civilized society. 

Our position on this particular section of Taft-Hartley has been twisted and 
perverted. Therefore, I want to carefully spell out exactly where we stand; 
exactly what can be done to bring justice and fairness to this aspect of labor 
relations. 

First, gentlemen, let me repeat: there is no need today—there never was a 
need—for a special section guaranteeing the right of employers to free speech. 

Long before Taft-Hartley raised its ugly head in America, the United States 
Supreme Court had ruled on the right of employers to express their views on 
unions and unionism. The court said the employers had the full right, under the 
first amendment to the Constitution, to express these views, either orally or in 
writing, so long as their remarks are not, in context, coercive or intimidating. 

Now we have no objection to that line of thought. We believe it is sound law 
and sound common sense. We would have no objection to a provision, framed 
along those lines, although we are convinced none is really necessary. 

If the Congress is worried about the matter, then we suggest it revamp the 
language of this section to match the Supreme Court decision. Thus, there would 
be no doubt of an employer's right to free speech. At the same time, intimidation 
and coercion of workers would be prevented. It is that to which we object, 
gentlemen, object as strenously and vehemently as we know how. 

We see no need, no excuse, no possible rationalization for a provision whose 
sole purpose and result is to permit and encourage employers to defeat union 
organizing campaigns by intimidating their workers. 

I understand that Senator Taft, who in 1949 proposed an amendment to restrict 
the license which the act accords to employers in the guise of free speech, now 
proposes, instead, to widen the field for employer intimidation. 

The present act provides that employer statements shall not constitute or be 
evidence of an unfair labor practice unless they contain a “threat of reprisal 
or force or promise of benefit.” Senator Taft now proposes that employer state- 
ments shall similarly not be a basis for setting aside an election. The evident 
purpose of this proposal is to overrule Labor Board decisions holding that intim 
idatory employer statements may justify setting aside an election, even though 
they cannot be held an unfair labor practice under the so-called free speech 
guaranty. 

This amendment would make a bad situation worse, an unfair provision even 
more unfair. It is in no way consonant with President Eisenhower's pledge of 
a fair and just labor relations law. 


CONCLUSION 


Those, Mr. Chairman and gentlemen, are the views of the CIO on Taft-Hartley 
in its present form. 

It will be said that the substantial amendments we seek amount to virtual 
repeal of the act. Such a charge does not alarm us. The fact is that Taft-Hart- 
ley cannot be made into a law that deals justly and fairly toward all unless the 
amendments are drastic and the changes substantial. 

We are morally certain that when undue restrictions against unions have been 
eliminated, then, and not until then, responsible labor and responsible manage- 
ment will be able to move forward toward a common goal of insuring social and 
economic justice. 

Realization of that goal, of course, would be the bulwark for national pros- 
perity and national security. Nor can we achieve that goal by limited amend- 
ments. The CIO has said mere sugarcoating won't do. We mean that sincerely 

If the Congress is determined to achieve justice and fairness, it must do more 
than adopt mere window-dressing amendments. 

The workers of America are not political sophisticates. They do not look on 
campaign promises or political platforms as empty, lifeless words, designed only 
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to win elections. They do not share the cynicism of some who believe political 
platforms are to run on, not stand on. They know only that both parties are 
nledged, either through repeal or amendment, to remove Taft-Hartley’s unfair, 
one-sided, strife-provoking provisions. 

As reasonable people, the workers of America expect the present majority in 
Oongress and the Administration to redeem President Eisenhower’s promise of 
justice and fairness. The good faith of Congress and of the administration will 
be judged by its actions on the fundamental points I have outlined. 

We are confident that our position will find support irom many outside the 
ranks of labor and management, from the impartial observers, whose testi- 
mony we trust you will weigh with care and deliberation. 

From our experience, we know that responsible management officials in many 
industries have shown no enthusiasm for utilizing the antiunion and punitive 
provisions of this law against their workers and the unions that represent them. 

We invite these responsible management officials to come forward. We hope 
they too will testify. 

For they, through their experience, should repudiate, rather than provide 
jacit support, for those professional antilabor, antiunion men who dominate 
certain employer organizations and trade associations, 

And one final word, gentlemen. 

There are certain to be professional pessimists who will say it is impossible, 
in the present political atmosphere, to amend Taft-Hartley to bring it into line 
with the President's promise. We in the CIO do not share this view. We are 
of the firm opinion that the Congress can amend Taft-Hartley to make it fair 
and equitable to workers, management, and the public. 

It takes but determination, gentlemen—determination and the will to legislate 
in the public interest. 

On behalf of the CIO, I want to thank the committee for the opportunity of 
presenting our views. Thank you, gentlemen. 


ILLUSTRATIONS OF UAW-CIO Experience UNper Tart-HarrLey 


The UAW-CIO has, in a sizable number of cases, felt the adverse impact of 
various sections of the Taft-Hartley law as administered by the National 
Labor Relations Board. 

One of the worst features of Taft-Hartley is the following proviso contained in 
section 9 (b): “The Board shall not decide that any craft unit is inappropriate 
for such purposes on the ground that a different unit has been established by a 
prior Board determination * * *.” 

The National Labor Relations Board has considered this section to be a 
mandate for the severance of so-called craft units from overall production and 
maintenance bargaining units, irrespective of the fact that the work of the 
so-called crafts (mest of whom are engaged in the maintenance of production 
equipment) is highly integrated with, and intimately related to, the production 
process. 

We have felt the adverse impact of this provision, as administered by the 
Board, in a number of cases in recent years. Perhaps the worst of these is the 
case of White Motor Car Company (Cleveland) (8-RC—1598, May 23, 1952). In 
that ease, the Board, in an unreported short-form decision, splintered off from 
a plantwide industrial unit a small number of maintenance electricians whose 
work was almost solely concerned with the maintenance of production equip- 
inent, who worked almost exclusively in the production area (at assembly lines 
et cetera) and who were under the immediate direction of production supervisors. 
The Board, ignoring the obviously high degree of integration between the main- 
tenance electricians involved in this case and the production operations of the 
company, thus split up a plantwide industrial unit which had been in existence 
for almost 18 years with only two short strikes. It sheuld be added that the 
Board did this in the face of vigorous objections from the employer as well as 
the UAW-CIO. 

Other instances of craft severance in the face of the highest imaginable 
degree of integration of the craftwork with the production process may be cited. 
There is, for example, the case of Cadillac Motor Car Division, Cleveland Tank 
Plant, General Motors Corporation (94 N. L. R. B. 217). In that case, in the 
face of elaborate proofs by the employer, showing integration, the Board estab- 
lished separate units among (1) powerhouse and related employees, (2) 
maintenance electricians, and (3) patternmakers. 
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We have had similar experience in conneétion with plants of the Port Motor 
Co. For example, the Board, in the case of Ford Motor Company, Aircraft 
Engine Plant (96 N. L. R. B. 1075), directed 10 separate craft-severence elec. 
tions at the company’s Chicago operations apart from the election in the over- 
all production and maintenance unit. The Board, in doing so, completely 
ignored the highly complex and successful collective-bargaining relationship 
which had been established between the Ford Motor Co. and the UAW-C1O, 
ignored the contentions of the UAW-—CIO, and also ignored the following conten- 
tion of the employer, as stated at pages 8 and 9 of the Ford Motor Co.'s brief in 
the case: 

“Employer urges that a single industrial unit, rather than a multiplicity of 
units based upon craft, occupational, or geographical distinctions, is most appro- 
priate for his Chicago aircraft-engine division. 

“This position is not based upon any preference for or prejudice against any 
of the petitioning or intervening labor organizations, but is based solely upon 
its earnest conviction that this type of bargaining unit will obtain and preserve 
harmonious labor relations and will best effectuate the purposes of the act. 

“Because the manufacturing activities to be carried on in the aircraft-engine 
division will be complex and interrelated, and because the personnel practices 
and methods of operations which will be followed in these operations will be 
centrally directed and supervised, the industrial unit will be most conducive to 
peaceful collective bargaining and uninterrupted production which the act is 
intended to insure. 

“While operation of this facility is a new one as far as this employer is con- 
cerned, the Board should give considerable weight to the history of bargaining 
throughout the employer's other operations.” 

A similar result obtained in the case of Ford Motor Company (10 N. L. R. B, 
33). The Board in that case, again over the vigorous objections of the UAW- 
CIO and the Ford Motor Co., held that neither bargaining pattern on an indus- 
trial basis in most of the employer’s plants nor the highly integrated nature 
of the manufacturing processes at the employer’s Cleveland engine plant re 
quired the establishment of a single plantwide unit at the engine plant. The 
joard, in this case, ignored proofs by the employer of the exceptionally high 
degree of automation in this extremely modern plant, although the presence 
of this factor made the work of such maintenance groups as the electricians 
both routine in nature and an integral part of the manufacturing process. 

Other instances of craft severance are found in Chrysler Corporation, Mishaud 
Ordnance Plant (98 N. L. R. B. 163), and Hayes Aircraft Corporation (98 
N. L. R. B. 57). 

It is worth noting again that in many of these cases the employer, without 
stating a preference for one union or another, vigorously argues for the plant- 
wide industrial unit and against the splintering of such units into a number of 
craft units. This must be taken to be a clear indication of the unworkable nature 
of multiunion bargaining in the mass-production industries with their highly 
complex and highly integrated manufacturing operations. Each of these so- 
called craft groups performs an integral and vital part of the overall production 
process. A work stoppage among 15 maintenance electricians can cause the 
shutdown of a plant employing 2,000 people. That is not a healthy industrial- 
relations situation, nor conducive to industrial peace. It is both logical and 
advantageous to all that the collective-bargaining pattern be the same as the 
production pattern. The craft-unit proviso of the Taft-Hartley Act, as admin- 
istered by the Labor Board, undermines this salutary principle. 

Another feature of the Taft-Hartley Act to which we take strong exception 
in section 9 (c) (5). This section reads as follows: 

“In determining whether a unit is appropriate * * * the extent to which the 
employees have organized shall not be controlling.” 

That this section works clear hardships on employees desiring union repre- 
sentation is demonstrated by the following two representation cases. In the 
ease of Briggs Manufacturing Company (101 N. L. R. B. 68), we sought to rep- 
resent a unit of all office and clerical employees at the employer’s Mack Avenue 
plant in Detroit, Mich. This unit would have included approximately 300 office 
and clerical workers. The Board held this unit to be inappropriate on the basis 
of section 9 (c) (5) of the act, because the employer in its other Detroit area 
plants also had office and clerical employees. In other words, the Board in 
this case construed the act to mean that only the multiplant unit was a unit 
appropriate for purposes of collective bargaining. We admitted the appropriate- 
ness of such multiplant unit. However, it was, and continues to be, our conten- 
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tion that the single-plant unit for which we sought certification would have 
heen appropriate as well. Under the act, however, 300 employees, comprising 
all the office and elerical force at one of the employer’s several Detroit plants, 
were denied the right to determine whether or not they desired union repre- 
sentation. It seems to us to be grossly unfair to thwart the freedom of choice of 
employees at one plant, merely because similar employees at all the other 
plants of the employer had not yet indicated a desire for union representation. 
This case, as compared with cases previously discussed, illustrates a glaring 
inconsistency inherent in the present act. The Board in the instant case relies 

n particular on the fact that labor-relations policies and procedures affecting 
the employees involved are centrally and uniformly determined for all Briggs 
office and clerical employees in the Detroit area. Similar facts were adduced 
in most of the craft-severance cases discussed above. There, to, it was shown 
that the so-called craft employees were controlled under uniform and centrally 
initiated labor-relations policies, equally applicable to other production and 
maintenance employees. Yet, in those cases the Board found itself constrained 
by the act to direct separate elections among the so-called craft groups. 

An almost identical case, also involving adverse application of section 9 (c) 
(5) of the act, is the case of Murray Corporation of America, Ecorse Plant (101 
N. L. R. B. 75). In that case, all the office and clerical employees at one of the 
employer’s plants were denied a separate representation election on the grounds 
that the employer had similar employees at another plant in the Detroit area. 
The Board took this action in spite of the fact that the plant involved hires its 
own Office and clerical employees. 

The following two instances, arising from UAW experience, may be cited as 
good illustrations of the maner in which the Taft-Hartley union-security re- 
strictions have unduly interfered both with free collective bargaining between 
nnions and employers and with the freedom of unions and union members to 
conduct their internal affairs. 

Following the 1949 (Milwaukee) UAW convention, which constitutionally pro- 
vided for the collection of a strike assessment, local 724, an amalgamated UAW 
ocal union with 12 integral units, proceeded to collect those assessments. All 
of the members of that amalgamated local union (1,800 plus) paid their strike 
assessment, with the exception of just 1 member employee of the Lundberg 
screw-products unit, who strongly refused to abide by the constitution regard- 

ng strike assessments. Following the due date for the payment of the assess- 
ment, the local union, in accordance with the UAW constitution, refused to accept 
any further monthly dues, pending the payment of the strike assessment by this 
employee. The union-management agreement would have permitted the local 
union to have prescribed a penalty, even to the extent of final discharge. How- 
ever, the provisions of Taft-Hartley permitted no such disciplinary actions. 
Thus the local union was, on the one hand, prevented by the constitution from 
accepting monthly dues and was prevented, on the other hand, by Taft-Hartley, 
from enforcing the terms of the agreement which had been negotiated with the 
employer. 

Another example of such undue governmental interference, as imposed by 
Taft-Hartley, is the following. Under the UAW constitution, no member who 
is fully employed in one plant under UAW jurisdiction is to accept work in any 
other UAW plant. Prior to Taft-Hartley, local unions were able to cooperate 
with management in an effort toward elimination of the practice of “hogging 
jobs,” thereby contributing toward the prevention of unemployment. Since the 
inception of Taft-Hartley, local unions are now prevented from either enforcing 
their own constitutional provisions in this regard or from negotiating collective- 
bargaining agreements toward this end. This follows necessarily from the 
provisions of the statute which prohibit the discharge of employees under union- 
security agreements for any reason other than nonpayment of dues.’ 

Illustrative of the type of legal harassment which has been encouraged by 
those sections of the Taft-Hartley Act which authorize damage actions against 
labor organizations is the case of Advance Plating Company v. UAW-—CIO, which is 
presently pending in the Michigan corrts. The background of this damage action 
may be briefly summarized as follows: During the fall of 1950, the employees of 
the Advance Plating Co., who are members of one of our amalgamated local 
unions, had participated in a series of walkouts because of an accumulation of 
unsettled grievances. As a general rule, this unit of the amalgamated local 


1 See appendix C. 
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involved is not serviced by staff members of the international union, due to the 
fact that the local union is a large one, having four full-time officers on its pay- 
roll. However, because of the seriousness of the situation, the assistance of an 
international union staff member was requested. Such a staff member proceeded 
at once to meet with the employees, who were at that time engaged in a walkout, 
and successfully persuaded them to return to work, pending negotiations on the 
grievances. Yet, on the day following the resumption of work, the internationa] 
union was named as a defendant in a damage action brought by the company, 
alleging damages of $165,000 supposedly incurred because of the walkouts. This 
case is expected to go to trial within the next several months. Needless to say, 
the pendency of this lawsuit has not been conducive to harmonious relationships 
between the company involved and the union. This lawsuit, though brought in 
the State courts, is based, in part at least, on Federal law. We do not know to 
what extent the court will apply the unfair agency doctrines contained in the 
Taft-Hartley Act. There is little question, however, that, irrespective of the out- 
come of the litigation, no constructive purpose from a labor relations point of 
view is served by harassment actions of this sort. Furthermore, it is clear from 
the facts of this case, that to impose liability upon the international union would 
be grossly unfair. Yet this kind of development is exactly the sort of thing en- 
couraged and, indeed, envisioned by Taft-Hartley. 

A discussion of Taft-Hartley would not be complete without some general com- 
ment concerning the effect of the act on employer, as well as Labor Board, attitude 
toward labor relations. There can be no question but that employers considered 
the enactment of the statute as a signal for considerably “toughening” their pos- 
tures toward unions, as well as an indication that the Labor Board would now 
be less ready to support the position of the unions. The following may be cited 
as an example of such hardening of employer attitude: Prior to the enactment 
of Taft-Hartley, it had been the general practice in many of the smaller shops 
in the Lansing area to hold union meetings within the confines of the plant when- 
ever situations or conditions of work were of sufficient importance to warrant 
early decisions. Frequently, these meetings were held during working hours, 
and had been accepted by management as permissible. Taft-Hartley, however, 
was a cue for management to take the position that such meetings were no longer 
permissible and would be considered to be unauthorized wildcat strikes against 
which management would exploit all the sanctions of discharge and damage 
suits provided by Taft-Hartley. This created a great deal of unrest among the 
employees and delayed the settlement of many grievances and problems which 
had, in the past, been handled expeditiously and before any uncontrollable heat, 
among the aggrieved employees, could be generated. Thus Taft-Hartley con- 
tributed to a serious deterioration of an informal but effective and harmonious 
industrial relationship. 

Furthermore, there is no question but that the so-called free-speech provision 
of the Taft-Hartley Act has greatly encouraged employers to participate in 
preelection campaigns under the guise of paternalistically protecting the rights 
of their employees. This Taft-Hartley provision has no bena fide purpose and 
never had. On the pretext of protecting the right of employers to freedom of 
speech, it opened the door to employer prevention of union organization by threats 
and intimidation of workers. In prohibiting the Board from considering, in 
unfair labor practice cases, so-called noncoercive statements in their context, it 
ignores the fact that such employer statements, while they may not contain any 
specific threat, usually involve an inevitable element of coercion as a result of 
the predominant economic hold which the employer has over his employees. As 
a matter of fact, the Supreme Court and the Labor Board had held, long before 
the enactment of this Taft-Hartley amendment, that employers have the full 
right under the Constitution to express their views on unions and unionism, so 
long as their remarks are not, in context, coercive or intimidating. We do not 
object to a provision framed along those lines, although none is necessary, but we 
do object strongly to a provision whose purpose and result is to permit and en- 
courage employers to defeat union organizing campaigns by intimidating their 
workers. We therefore vigorously oppose Senator Taft’s proposal that the so- 
called free-speech provision be extended to representation elections. The purpose 
of this proposal clearly is to overrule Labor Board decisions holding that in- 
timidatory employer statements may justify setting aside an election, even though 
they cannot be held an unfair labor practice under the so-called free-speech 
guaranty. This change is clearly undesirable. and would worsen instead of 
improve the present act.’ 





See appendix A. 
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Volumes could be said, though statistical information is, at the present time, 
sivailable, about the reluctance of NLRB to issue complaints based on unfair 
abor practice charges filed against employers, because of a general feeling which 
pervades the agency that Congress would look with disfavor upon too vigorous 
rosecution of such complaints. We would point out the following case as an 
istration of such Labor Board reluctance. On June 27, 1950, the UAW-CIO 
is certified as the collective bargaining agent of the Mengel Co., Somerset 
Street, New Brunswick, N. J., following a Labor Board election. Efforts were 
de for several months to negotiate a contract. Being unable to arrive at a 
itlement, it was finally necessary to strike the plant on October 9, 1950. On 
tober 4, 1950, the union filed unfair labor practice charges, based on the claim 
the company had failed to bargain in good faith in the light of the fact 

t it had 

1) Refused to bargain on a union shop, claiming that it was against the 
licy of the company to do so. 

(2) Refused to bargain on a checkoff of dues and initiation fees, claiming 
iit the same was illegal and against the company’s policy. 

3) Refused to bargain with regard to the establishment of hours of work, 
\iming that the establishment of hours of work constituted the sole prerogative 
f management. 

+) Refused to bargain on vacation pay, claiming that the company’s estab- 
shed vacation plan had resulted in no workmen's compensation claims for 
yeral years (although accidents had occurred). 

5) Refused to furnish the union with necessary information concerning 
he company’s job evaluation system and at the same time claiming that the 
» evaluation system was the main basis for wages paid in each classification, 
so that the union was unable to intelligently bargain with the company with 
egard to wages. 

(6) The company insisted that it had the exclusive right to discharge em- 
plovees when they reached the age of 65 years, and insisted that this was not a 
proper subject for bargaining. 

(7) On October 7, 1950 at 3:50 p. m., the company handed the union a proposal 
together with an ultimatum that, unless the union accepted same in 10 minutes 

by 4 p. m.), all the company’s offers would be automatically withdrawn. 

(S) In the company’s proposal and ultimatum above-mentioned, the com- 
pany insisted that group leaders (not selected by the employees but by the 
company) represent the union in bargaining on bonus rates. 

(9) On or about September 7, 1950, and again on or about October 2, 1950, 
ihe company, after meeting with the union representatives for about 2 hours 
each time, refused to meet any longer and insisted upon adjourning because of 
the alleged press of other matters. 

(10) On October 2, 1950, the company gave the union an ultimatum that the 
inion meet the company at 8 a. m. on October 3, 1950, or that negotiations would 
be postponed by the company indefinitely. 

(11) The company refused at all times to negotiate with the union during 
vorking hours and insisted upon negotiating only after working hours. 

(12) On October 9, 1950, the company stated that it was willing to meet with 
» State conciliator on Wednesday, October 12, 1950, alone, but claimed to be 
unable to meet with the union because of the press of other matters. 

No progress was made either by the Board in connection with the unfair 
abor practice case or in our negotiations with the company. The strike con- 
tinued, the company employing strikebreakers and giving them wage increases 
during the course of the strike. Finally on April 3, 1951, the company notified 
a large number of employees that they would be discharged unless they returned 
to work by April 16, 1951. On the latter date, the company did terminate the 
employment of these employees. Thereafter, we amended our original unfair 
labor practice charge to include allegations of discrimination against these 
employees. Finally, on November 9, 1951, NLRB notified us that it was refusing 
to issue a complaint in this case, and such refusal was ultimately sustained by 
the NLRB General Counsel. The strike having, by that time, lasted almost 15 
months, the strike breaking employees formed a so-called independent union 
and petitioned for an NLRB election. In view of the fact that, under the law, 
our replaced members were not able to vote in the election, the independent 
union scored an easy victory. 

The General Counsel’s refusal even to issue a complaint in this type of 
situation is a good illustration of the kind of treatment which the Board ha’ 
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accorded us in recent years. Such agency conduct is a symptom of the unde; 
lying fact that the Taft-Hartley Act was, and continues to be, considered basica}}y 
by employers, by the Board, and by unions, as an antilabor statute and as 
ignpost pointing toward an antilabor public policy. Such a statute is not co: 
ducive toward good industrial relations. It has precipitated a situation wh 
ean only be corrected by vigorous amendment 


APPENDIX A 


In 1949 and 1950, the UAW-—CIO lost 2 elections at the Hunter Manufactu 
(‘o., in Bristol, Pa.; by 10 votes and the other by 6 votes. In both instances 
the president of the Inpany addressed “captive” audiences of employees. 

As an aditional illustration of employer conduct, as well as Board policy und 
Taft-Hartley, we cite the matter of Heintz Manufacturing Co., where the UAW 
CIO recently lost an NLRB election after company supervisors had distributed 
literature, favoring an independent union, on company time and property. Thy 
regional director of NLRB dismissed objections filed by the UAW-CIO complair 
ing of the above conduct An appeal from this dismissal is presently pendir 
before the NLRE 


APPENDIX IS 


One of the most indefensible effects of the Taft-Hartley restrictions on unio 
shop agreements was highlighted in the Eck case. 

Eek, an employee of Electric Auto-Lite of Toledo, was discharged at the 
request of the union under a valid and lawful union-shop agreement for deli) 
quency in payment of his duties. NLRB ordered him reinstated and exercise: 
» liability for back pay against both the union and the company because thx 
union regularly rebated 50 cents of each monthly dues payment to members wh 

trended the regular monthly meetings or had a valid excuse for nonattendanc 
Nek was found by NLRB to be delinquent only with respect to that part of th: 
dues which would have been rebated. He was found to have paid or tendered 
the balance of the monthly dues owing. 

Thus, the statute operates to prohibit an eminently reasonable device to it 
duce and encourage membership at union meetings and participation in 
affairs. 

This practice has long been common among many American labor unions 
It is in striking contrast to the institution of the poll tax, The poll tax puts 
a price on democratic participation in the life of the State; the union seeks t 
reward such participation in its affairs. 

One of the most common uninformed criticisms of unions is that their policies 
are dictated by a small minority. This is a criticism wholiy unjustified in the 
light of the facts but it is evident that Taft-Hartley is designed to perpetuate 
such a condition wherever it does exist. 

Mr. Revruer. The CIO has stated publicly that it is in favor of thi 
ultimate repeal of the Taft-Hartley because basically we feel that 
Taft-Hartley is a negative approac ‘h to the whole matter of collective 
bargaining. But we recognize the political facts of life and are will 
ing to cooperate in any sincere effort to bring about certain changes 
in the act that we think will improve and stre ngthe n the law as it r 
lates to the practical problems of collective bargaining. 

The CuarrmMan. May I interrupt you a minute? We had one wit 
ness last week who suggested that we might make progress if 
repealed both the Taft-Hartley Act and the Wagner Act, permitting 
the general question of labor relations to go back to the States with v4 
Federal Government only appearing in “the picture when we had : 
national emergency or when there was some danger of a 
either by labor or industry. I wonder if you would go that far in 


repealing Taft-Hartley. 
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Mr. Reurner. No, we believe there is a real need for Federal legis- 
on in the field of labor-management relations. We believe, how- 
- that the type of legislation that we ought to have is legislation 
ore nearly in line with both the letter and the spirit of the Wagner 

We believe that such a law will tend to facilitate, encourage, and 

rengthen collective bargaining. 

fhe Carman. Just a minute. T see my colleague, Senator Leh 

in, has come in. I have been noticing his birthday parties. I want 

ongratulate him on his 75th birthday. 

| think we might now proceed with the hearing. 

. Revrner. Mr. Chairman, I am very pleased to be able to jom 

sh you and your colleagues in expressing our very best wishes to 
Senator Lehman on his 75th birthday. 

Senator Lenman. Thank you very much. 

Reuruer. President Eisenhower said that he was in favor of 
unendments to the Taft-Hartley law that would bring about a situa 
tion whereby the law would merit the respect and support of both 
labor and management. That is really all that we are trying to get. 
We are not trying to ask for special priv ileges. We do believe that 
the law ought to be amended so that both labor and management can 
respect the law. Both parties, during the recent campaign, I think, 

ade a moral commitment to the American people to sit down and 

eriously give consideration to appropriate amendments to the Taft 
Hartley law. 

President Eisenhower made it very clear that he believed in certain 
imendments. The Republican platform committed itself to certain 
basic amendments, and the Democratic candidate and the Democratic 

latform stood for repeal. So that both major political parties are 
record, have committed themselves, for basic amendments in the 
aw, 

As we understand it, the Wagner Act was written originally to 
try to implement the national policy of encouraging union organiza- 
tion and collective bargaining. We believe that the Taft-Hartley 
ought to try to implement and facilitate the carrying out of that 
same basic national policy. We cannot understand the attitude of 
people who say they are for collective bargaining but who are not 
for encouraging the organization of unions. You really cannot be 
for collective bargaining on the one hand and be for discouraging 
organization on the other, because collective baraining is not possible 
unless you have unions, which are the practical instruments through 
which ae ‘vs carry on collective bargaining. You can’t be for one 
and not for the other. Yet we believe that under Taft-Hartley the 

right of workers to organize and then through their organizations to 
vatiaiaiade in collective bargaining has been greatly curtailed and 
seriously weakened. 

The Cuarman. Might I ask you, Mr. Reuther, do you plan in your 
remarks to deal with the question of industrial unions, such as those 
eited in the C1O as distinguished from the predominantly craft type 
in the AFL‘ I think we ought to have an understanding of those 
differences and the proposals of various people for dealing with such 
differences. 

Mr. Revruer. I will discuss that. It is our understanding that the 
intent of the Labor-Management Relations Act is to encourage collec- 
tive bargaining so that out of more effective collective bargaining we 
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can achieve greater industrial stability, and we can perfect the rules 
and the methods by which labor and management can resolve their 
areas of conflict. We do not believe that the Taft-Hartley Act, j 
its present form, facilitates the achievement of these objectives. We 
think it makes more difficult the building of unions and it makes 
more difficult the carrying out of the kind of satisf: actory collective 
bargaining arrangements out of which stability can be arrived at 

We believe that the broader aspects of this problem go to the very 
heart of how a free society can be strong in this period of world 
crisis. If a labor-management dispute were just a private argument 
between a group of workers and an employe r, it might create certain 
inconveniences, but it would not be as serious as it is in our very com 
plex society. But collective bargaining is not something that is lim- 
ited just to labor and management. Collective bargaining affects the 
whole status of public interest and the national welfare. ‘That is why 
we believe that trying to find a way to facilitate collective bargaining 
is a basic problem in which the whole community is involved. 

I want, in my testimony, to discuss a number of specific aspects of 
the Taft-Hartley law, the national emergency and injunctive provi. 
sions. I want to talk about the union security provisions. I want to 
discuss certain revisions of the law affecting the right of unions to 
carry out legitimate activities. I wish to discuss the scope of col- 
lective bargaining, provisions for expediting the NLRB procedures, 
and the question of simplifying the filing requirements, and also the 
need for stopping the carving up of basic established industrial bar- 
gaining units. But before I get into those specific things, Mr. Chair- 
man, I would like to deal with some of the broader aspects of this prob- 
lem, and then follow through with detailed discussion of these specific 
provisions. 

As we in the labor movement understand the problem today, the 
basic struggle between the free world and the Communist world is 
essentially a struggle to find out which of our social systems can best 
meet the needs of people. We believe that basically the free world 
has the answer to these problems. But we have to demonstrate in a 
very practical and very tangible way that within our free society 
we have the practical know-how, the will, and the knowledge, to work 
out the kind of practical social mechanisms that will make it possible 
for working people to achieve that measure of economic and social 
justice to which they are entitled and which our economic resources 
and our technology makes possible, and that we can achieve these 
things within the framework of freedom. In other words, we have 
the practical job of proving that people can feed and clothe and house 
themselves and give their children an educational opportunity and 
give them a chance to grow strong physically and intellectually and 
religiously and do all these things without sacrificing our basic 
freedoms. 

In the long run, the free world will win this struggle not on the 
battlefield but in the field of human betterment by proving that our 
social system will give people results and will satisfy their economic 
and material needs within the framework of freedom. Collective 
bargaining, fundamentally, gets down to that basic problem, because 
collective bargaining is the machinery that we are working, devising, 
and trying to perfect within our free society by which we reconcile 
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the conflict of economic interest between labor and management. 
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If 
we can’t make collective bargaining work, if we can’t find a way by 
which we can reconcile these conflicting interests, then we have failed 
to develop the social mechanism by which we can save our free society. 

The Communists, I believe, if you will study their basic philosophy 
ind their strategy, are basing their hopes upon the inability of free- 

en, within a free society, to find the way of reconciling these areas of 
niflict. 

think that collective bargaining is either going to find the answer 

hat problem, or, failing to find the answer, we are going to weaken 

» fabric of our free society. That is why we believe that we ought 
to ‘tobk at the broader aspects of this problem. If labor and manage- 
ment can both come to understanding that freedom is indivisible, that 
you can’t have free labor without free management, and you can’t 
have free management without free labor, and that free labor and 
free management are possible only within a free society, and if we 
can find and broaden the areas of common agreement and minimize the 
areas of conflict, then I think you can begin to create the basis upon 
which collective bargaining could rest. 

The Cuamman. I think I reeall that when I talked with you earlier 
this year we discussed that approach, of trying to find the areas of 
agreement and then moving into the areas of disagreement and 
ipproaching those in a statesmanlike way, across the table, where 
we could have mutual understanding and appreciation of each of the 
other’s viewpoint. I find myself in accord with what you are ex- 
pressing along that line. 

Mr. Reururr. We believe there is no legislative substitute for good 
faith around the bargaining table on the part of management and 
labor. And in a free society there is no substitute for the voluntary 
discharge of the basic social and moral responsibility both which 
labor and management have. If labor and management do not act 
in good faith, and if labor and management do not recognize that 
they both have an obligation to the w hole of society and act accord- 
ingly, then no law that you can pass will be a substitute for their 
failure to meet their obligations. I think one of the things that is 
basically wrong is that there are some people in industry, and I 
refer specifically to some of the people who are more vocal in the top 
councils of the National Association of Manufacturers, who have the 
mistaken notion that you can pass a law and that that will be an 
adequate substitute for the voluntary discharge of moral and social 
respons ‘ibility at the bargaining table. 

Senator Ives. May I ask a question at this point? 

The CuHarrMan. Senator Ives. 

Senator Ives. I think it is the feeling of a great many of us who 
have any experience at all in this field that we would like to get away 
from all law. And that is yours, I am sure. We want to have a 
condition where we don’t have to have labor-relations statutes. Is 
that not true? 

Mr. Revrier. We think there ought to be a minimum of labor 
relations interference. 

Senator Ivers. You have to have labor statutes at the moment, be- 
cause we haven’t advanced enough to eliminate them. But are we 
not striving to reach a condition where no law of a compulsory 
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nature, no law of any nature at all from a police standpoint is neces. 
sary or advisable or in existence / 

Mr. Revruer. 1 think when we arrive at that place in our society 
where labor and management have both accepted the facts of collec. 
tive bargaining as essential and are prepared to go into the process 
of collective bargaining in good faith, at that point you will need no 
government « ‘ompulsion. 

Senator Ives. Is that not really our objective / 

Mr. Reuruer. I think so, yes. And I think that the laws at the 
present time are merely needed to facilitate getting to that state where 
people will do these things without the need of compulsion, M1 
Armstrong, representing the NAM, who appeared before the House 
committee some weeks ago, came in there and proposed much mor 
ones much more restrictive provisions. Consider ing people like 
that. I do not challenge their good faith. But certainly these peop le 
who advocate this approach have failed to understand the intentional 
elements of collective bargaining. 

You can get industrial peace in a police state. You can get it un- 
der the Communists, you can get it under the Nazis, without eco- 
nomic or social justice. But in a free society you can get industrial 
peace or economic stability only as a byproduct. of economic and 
social justice. As long as free workers are denied the elements of 
economic and social justice to which they feel they are rightfully 
entitled and which our economy and technology make possible, unless 
they can get these things without struggle, then they will struggle to 
get them and in that struggle you will disrupt the basic economy and 
disturb the basic stability. Yet people have the idea that you can 
use a mechanical, legalistic, legislative approach to these problems, 
when actually the way to get the greatest degree of stability is to 
facilitate the achievement of the greatest measure of social justice, 
because through social justice you create the economic and political 
and social environment in which stability is made possible. 

Senator Ives. Excuse me again, Mr. Chairman, but I must bring 
in one thing that I think is handicapping everybody in achieving 
that end, and that is the element of selfishness. Selfishness is some- 
thing that is rather universal. Selfishness does not exist solely on 
the part of management. Selfishness also exists on the part of labor, 
too, at times. I think one of the things that we have to try to elimi- 
nate as a force in our activity and effort in this matter is this element 
of selfishness. I think you will agree, yourself, that there are times 
when labor is wrong. 

Mr. Revruer. I would be the last person in the world to deny the 
fact that labor makes mistakes. 

Senator Ives. I know you are. I think you would be. 

Mr. Revururr. But you have to recognize, I think, Senator Ives, 
that when you—just take the questions of pensions, as an example. 
Pensions gave rise to a great deal of strife, and a large number of 
strikes. There was a time many years ago when we approached 
representatives of some of the larger corporations and we said that 
we believed that we ought to work out, through collective bargain- 
ing, a supplementary allowance to go on top of the Federal old-age 
social-security payment, so that when workers were too old to work, 
but too young to die, they could retire from employment with a sense 
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TAFT-HARTLEY 
security and dignity in their old age. These employers said to 
:, “That is really broader than collective bargaining. That is a so- 
| problem. You ought to go to Washington. You ought to go 
wn to Washington and get the Congress to pass more adequate social 
vislation to deal with old-age security.” 
We said, “Very well.” We came to Washington and the same cor- 
ations who told us that we should not do it through collective 
rgaining, that we ought to do it in Washington, sent paid lobbyists 
wn here to lobby against increasing social-security benefits. ‘These 
rporations denied their workers pension benefits and yet almost 
vithout exception the very corporation executives—and I sat across the 


table with some very high-priced corporation executives—received 


hem, 
| remember I was at 1 meeting where there were 12 corporation 
fellow got $600,000 a year, yet they had a pension plan for themselves 
hen they were ready to be retired, and yet they denied the workers 
| pension plan. You can talk about being selfish. But what about 
i corporation executive who makes $600,000 a year and who has voted 
a member of the board of directors for a $25,000 pension for him- 
elf when he retires, yet when he was asked at the collective-bargaining 
thle to make it possible for a worker who was getting $1.50 an hour 
o havea hundred-dollar pension when he was ready to retire he denied 
he workers this benefit’ You just try to square in terms of your 


moral values which person was selfish, was it the $600,000 corporation 


xecutive or the dollar-and-a-half worker? I think when you will 
ok over most of the specific situations where labor and management 
ive been fighting over who gets what share of the economic pie, 
ou will find that by and large the corpor: ation was on the wrong end, 


moraly speaking, of the economic arguments. We are living in an 


icquisitive society, a society that puts great emphasis on success, upon 
he ability to acquire material wealth. Obviously, when a worker 
ries to get a little bit more, he is only applying the general philosophy 


of our acquisitive society. 


In most cases the " ‘orkers are fighting for what is reasonable. There 
nay be exceptions, but in most cases they are fighting for what is rea- 
nable. When the workers fought for a hundred-dollar pension, 


that was a very reasonable demand. And yet it became an area of 


rreat conflict. 
Senator Ives. I don’t think anybody will take issue with you on 
hat question. But you yourself just answered the question, when you 
y there are times when both sides are on the selfish end. 
Mr. Revrner. That is right. And I-say that the real test of what 
right and what is wrong, both economically and morally has got to 
e measured in terms of what is good for society asa whole. Because 
I have always said and I believe in this very firmly, that labor and 


management, in a free society, cannot make real progress excepting to 
the extent that what they do in collective bargaining reflects progress 


for the w bole country. You can’t make progress ina vacuum. You 
have to make progress in the terms of the whole of society. I think 


that that is the real yardstick as to what is sound and what is morally 


ight—whether it is good for the whole country. What bothers us is, 
f you take 1952, vou will find that there were more man-hours lost 
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in 1952 because of strikes than at any time since 1946, and with the 
exception of 1946 and 1919, there were more man-hours lost in 1959. 
under Taft-Hartley, than during any other comparable period. 

I think we can all agree that 1946 and 1919 were abnormal periods 
of labor-management relations because both were at the end of a war. 
when there was a great deal of emotional tension and you were not 
dealing with a normal labor-management kind of situation. In 1959 
there were 4,950 work stoppages involving 314 million workers, with 
a loss of 65 million man-days. That is the highest loss of man-hours 
or man-days in any year since Taft-Hartley. We believe that this 
is a practical demonstration that Taft-Hartley has not facilitated 
collective bargaining. 

Senator Ives. May I raise a point? I seem to be injecting myself 
quite a bit in this, Mr. Chairman, but T would like to explore some of 
these thinesas we goalong. Did we not have another element involved 
there, last year, in 1952? Was not the element of controls, economic 
controls, in the middle of everything then? Did that not provoke 
the situation which, in itself, gave way to controversv, argument, and 
discussion, and sometimes—well, often—labor unrest? T do not think 
just because we happen to have the Taft-Hartley Act. and T think 
you know how I feel toward Taft-Hartley, I don’t think just becanse 
we hapnened to have Taft-Hartley in force in 1952 and had a great 
deal of labor unrest in 1952 means it necessarily was attributable to the 
Taft-Hartley Act. TI think you have the other forces, other elements, 
there, and I think this economic factor was pretty important during 
the last year. 

Mr. Revrner. I think to some etxent, certainly, the atmosphere in 
which collective bargaining takes place is obviously influenced by that 
kind of problem. 

Senator Ives. Many were trving to take advantage of the economic 
situation, take advantage of the control situation, for themselves, was 
that not true, last year? We reached a condition where that was 
occurring right and left. 

Mr. Reuruer. Let’s look at the most important strike that took place 
in the American economy in that period. That was the steel strike. 
I say, and I say this without hesitation, it is my honest opinion, and I 
think I know something about what took place behind the scenes in the 
steel situation, I think that the Taft-Hartley law was the most single 
important factor that brought about the strike. I think that the steel 
industry, willfully and deliberately and consciously, exploited the fact 
that the Taft-Hartley law provided for an 80-day injunction and be- 
cause of that they dragged their feet and did not sit down in good faith 
at the collective-bargaining table. I happened to have talked to indus- 
try people during that period, who were working sincerely, I think, and 
very continuously, on trying to avoid a steel strike, because a stoppage 
in the steel situation meant that they would not get the steel with which 
to carry on their production. They had a selfish interest, I mean. 
They worked hard at it. And I was told by management representa- 
tives that as far as they were concerned, the steel ‘industry was com 
pletely responsible for that strike, because it never sat down and par- 
ticipated in 1 hour of collective bargaining. 

Now, if you had not had the Taft-Hartley Act, and they had not 
looked down the end of the road in terms of the 80-day injunction, 
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cood faith and bargained the thing out. I say that the Taft-Hartley 








TAFT-HARTLEY ACT REVISIONS 389 
iybe they would have put their feet under the table and sat down in 


law did more to create the steel strike than any other single factor. 

Senator Ives. How about the control factor there? As I understood 

at strike, I think the steel companies were perfectly willing to in- 
rease wages, except they would not get a commensurate increase in 
prices. 

Mr. Revruer. If you will go back, you will find that the steel indus- 
ry originally started out by saying they were unwilling to meet the 
established Wage Stabilization Board pattern. Under the rules of 
the control program they were obligated, first of all, to sit down and 
bargain in good faith and try to work out an economic package within 
the framework of the Wage Stabilization Board policy. Having done 
that, if then they were entitled to price relief, they had a right to 
swocess their case with the Office of Price Stabiliz: ation. But the steel 
I indede v refused to bargain at all. They at no time put an offer on the 
table. They did not say “This is what we think you are entitled to. 
his is what the Wage Stabilization Board entitles you to. We will 
work it out on that basis and then we will process our claim for a 
price adjustment through the appropriate price agency.’ 

They never bargained. They didn’t bargain for "10 minutes in that 
whole period. And the reason, I believe, is : that they looked down the 
road, they felt that the Government ultimately would move in, with an 
njunction, and out of that the »y would get an 80-day extension. They 
hoped out of that situation the "y would be able to get an advantage. 

Senator Ives. Do you think that would have been the condition if 
there had been no controls law? Assuming that they had been at 

liberty to set any price they wanted to on their product, pay any wage 
(hey wanted to, do you think that would have been the condition 2 

Mr. Reutuer. In 1949 when the pension question came up, there 

vere no controls. There was no Wage Stabilization Board, there was 
no price stabilization agency, and ‘the steel industry at that time 
refused to bargain in good faith, and the result was there was a strike 
on the pension issue. The history of this industry is one that leads 
us to believe that they would not have acted in good faith, even in the 
absence of any wage stabilization or price e stabilization program, be- 
cause they did not actin good faith in 1949. 

The Cuarrman. Mr. Reuther, I have heard the complaint from the 
other side that the labor crowd were unwilling to bargain because they 
thought the President would take the plant over and that they would 
get what they wanted. You have it both ways. We will probably 
get nowhere in placing the blame. What I am getting at is this: 
How can we meet the problem like that? I think you suggested i in 
one of my conversations with you that if either side knows what. the 
end of the road may be, it will jockey in an effort to make sure that 
the final decision will favor his cause. That is something I hope to 
discuss before we get through. 

But let me say this to you: I was in Pittsburgh about 2 or 3 weeks 
ago, and some of the workers in the steel plant there heard that I was 
there. All workers, members of the CIO, loyal to the CIO, but they 

said that they believed the CIO had not handled that steel strike prop- 
erly because it had not given the workers a chance to participate in 
the decision to strike. They said that if there had been a secret ballot 
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of the workers in their area on the question of striking, the vote woul 

have been heavily against the strike. They complained that no oppor 

tunity was given to them to express their views for or against the 
pending offer of the steel company. Now, I do not know what youn 
acaba would be to that. But there is some screw loose somewhere 
within the unions if the worker isn’t given a chance to express himself 
dlemocratically on these big questions of policy within the union. We 
have to consider this problem if we are going to find the right answe 
to some of our other labor relations problems. I am strongly in favor 
of unions, but I do think that some of the unions ought to be more 
democratically organized than thev are to give the worker, for himself 
and his family, a chance to express himself. 

Mr. Reuruer. I am going to deal with that a little later m n 
testimony. 

The Cuatrman. I hope you will. 

Mr. Revrner. I will give you some specific illustrations of areas 
where the Taft-Hartley law discourages efforts on the part of unions 
to try to broaden the democratic participation of the workers in thy 
internal work of the union. 

The Cuainman. I will be glad to get that, because I believe that is 
terribly importan. I have a complaint on my desk today where some 
fellows in New Jersey that want to get a job and can't get im the local 
union which is required in order to get a position. Those kind of 
things ought to be investigated. 

Mr. Revruer. In the case of the steelworkers, they had a _— 
convention, and I think there were almost 4,000 delegates who cam 
to that convention. The workers back in the steel mills, Bohastleania 
and up in the Gary area, and throughout the country, elected the 
1.000 delegates who went to that steelworkers convention: it was a 
representative assembly, and that convention made the decision to 
have the strike. It really is not true to say that the workers did not 
vote. They did not have a direct vote, but they had a representative 
vote. They elected their delegates and the delegates in turn, repre 
senting the workers, made that decision. The procedure for voting 
on strikes varies from union to union. 

In the UAW-CI1O, of which I am the President, we have a direct 
membership vote. Before vou can have a st rike in our industry thi 
workers directly involved in the plant where the strike is being con 
sidered vote. The first thing we do is to have a special membership 
meeting. That membership meeting has to have a 7-day notice. Al! 
the workers have to know that that meeting is going to be held 7 days 
before it is convened. At that meeting, they discuss whether they are 
going to take a strike vote, and then they have another meeting, also 
7 days later, and at that meeting, they vote by secret ballot and it has 
to carry by two-thirds vote. Our strikes cannot be authorized unless 
they are carried by two-thirds vote. That is the proc edure. But i 
the steelworkers they have a representative type of government. The 
workers vote for the delegates either to a special convention or to a 
wage policy committee. And the wage policy committee, sitting just 
like Congress sits, as a representative body, then makes the decision 
to strike ov not to strike. So vou can say in truth that the workers 
do make the decision. 

In the UAW they make it by direct representation, in steel throug! 
special representative bodies. In one case the vote is direct and in 
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the other through the wage policy committee. No labor leader in the 

democratic union, and certainly the steelworkers is democratic, would 

dare take his men on strike and risk the hazards of a long costly 
rike, unless he knew that he had the support of the rank and file, 

d that the rank and file had some democratic voice in determining 

ul they were going on strike, because it would not last very long. 

Senator Purretn. You speak about this secret ballot, requiring two- 

irds. Is that two-thirds of those present or two-thirds of your 
membership ¢ 

= Revrnuer. That is two-thirds of those voting. We have a very 

| percentage of the workers voting in many of these votes. We 

netimes set up polling booths for a couple of di Lys; we do ever ything 

we can to maximize participation, because we know that the company 

lways knows how many people, they find out somehow. If there is 

large percentage of workers who partic ipate and you get a large 
vote, that reflects itself at the bargaining table. 

Senator Purrett. Would you tell me generally what percentage of 
our total me mbership vote at these strike votes? 

Mr. Revruer. Well, as I say, it varies depending upon the situation. 

Senator Purretn. Well, average or generally ? 

Mr. Revruer. Well, I would say that in a strike involving a large 

rporation we would get somewhere around 60 to 80 percent partic 1- 
pation. We get a larger participation in votes inside of our union 
than we get in the average community voting votes for the election 
of the politic: al leadership of that community. 

Senator Purreri. These are secret ballots you are speaking of ? 

Mr. Reuruer. These are secret ballots: that is correct. 

Go back to the records that were made under the Smith-Connally 
\ct. Do you remember during the last war you had to have a vote 
conducted by the National Labor Relations Board before you could 
legally be in a position to strike? If you will go back, you will find 
that in those ballots that were conducted by the Government agencies, 
the participation was very high. Many of them were conducted right 
n the plants. Participation was very high, and the votes in favor 
of a strike were overwhelming. You will find that the experience 
there was comparable to the experience we had under the Taft-Hartley 
union security authorization elections. 

Senator Purreti. You agree, then, I take, that before a strike is 
called that there should be a secret ballot and the first matter should 
he, as you have stated, discussed at two meetings, and then there should 
be a secret ballot on it by the whole membership ? 

Mr. Revruer. I personally think that certainly every union should 
have proper democratic safeguards that would assure that no strike 
ought to be called unless the workers directly involved make the demo 
cratic decision. I think no one has a right to direct a worker to give 
you his job, excepting the workers involved, by a democratic vote. 
That means that in one union they may have a direct vote, in another 
union they may have a representative type of structure where they 
vote for delegates and the delegates make the decision. 

Senator Purretn. The UAW. however, decided on the secret ballot 
because they feel, perhaps, that is the most effective way of finding 
out exactly the feelings of the members of the union; is that right? 

Mr. Revruer. That is right. We feel that a member ought to be 
able to mark a secret ballot because we want to be certain. If I am 
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involved in a series of negotiations as I have been on many occasions, 
and we have exhausted every effort to resolve the issues in dispute ovey 
the bargaining table and the workers then are called upon to give con- 
sideration as to whether they ought to use their economic ‘strength 
by deciding to withhold their labor power, which is the ultimate 
weapon that freemen have in these situations, I, as a labor leader, 
would want to be certain that the workers were with me, before I took 
that route. The only way you can be certain is to give the workers a 
democratic opportunity to express themse Ives. That is why we believe 
that the procedure we have worked out in our constitution is the most 
sound. 

Senator Doveras. Might I ask a question, Mr. Chairman? 

The Cuarrman. Senator Douglas of Illinois. 

Senator Doveras. Mr. Reuther, does it not logically follow that 
those who insist on a direct ballot on questions of a strike, rather than 
a representative convention, should also favor the direct primary for 
choosing presidential candidates, rather than a national convention 
in which the delegates have been selected by other conventions with- 
out a direct binding vote by the people ? 

Mr. Revruer. I think there is a very close parallel there. Senator 
Douglas, you never miss an opportunity to get a plug in for your 
particular idea on that, I notice. 

Senator Dovetas. There is also a question on this in connection with 
my good friend from Connecticut. 

The Cuarrman. I have just been advised that Senator Taft will be 
a little late. He is at a very important meeting at the White House, 
but he hopes to be here before you get through with your testimony, 
because he wants to be able to talk to you about these things. 

Mr. Revruer. I hope he will make it. 

The Cuarmman. I think he will be here within the next half hour. 

Mr. Revruer. President Eisenhower in the recent campaign rec- 
ognized the fact that the present Taft-Hartley Act did have within 
it provisions to destroy unions. He recognized that very clearly in 
some of his speeches. 1 think it can be said that the Taft-Hartley law 
could not be used too effectively to destroy large, strong unions, such 
as the UAW-CIO or steel unions, during periods of full employment. 
But the Taft-Hartley Act currently is being used to weaken smaller 
unions and to block organization. Later on in your hearings there 
will be people from the textile workers union and other unions who 
are trying to carry on organizational work in the South and other de- 
pressed economic areas, who will give you specifie examples of how 
Taft-Hartley is being used to block legitimate efforts to organize 
workers into free trade unions. 

The Cuarrman. Can you give us an example of how the blocking 
process can be attributed to the Taft-Hartley Act? What is there in 
the Taft-Hartiey Act that serves to block union organization ? 

Mr. Revuruer. One illustration is the delays involved in Taft-Hart- 
ley. You can just drag out the procedure and put a thousand and one 
roadblocks in the way, so that by the time the union goes through all 
of the steps and the endless redtape, you just wear them out. You 
break down the morale and the spirit, and you finally weaken the 
strength of the union. In areas where they are just hanging on by 
their toenails, and every little delay—I will cite you later on a specific 
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case of how the delay in the procedures of the NLRB create very se- 
rious problems. This case that I will cite happened to have arisen in 
North Carolina, which is a bad section of our country but not nearly 
as bad as some of the other Southern States. The Taft-Hartley law, 
however, could be used to seriously weaken even large unions in a 
period of mass unemployment. We think that some of the provisions 
that are in the law were pushed by certain employer groups, feeling 
that maybe if we did get to a period of low employment and high un- 
employment, they then could exploit the fact that workers would be 
competing for jobs, and try to take advantage of that kind of a 
situation. j 

| would like to get on with some of these specific points that we 
want to raise. President Eisenhower said, and we agree with him 
completely, and I quote, “Injunctions will not settle the underlying 
fundamental problems which cause strikes.” I would like to raise the 
the whole question of the whole injunction provisions. We think 
they are one thing that is basically wrong with Taft-Hartley, that 
Yaft-Hartley attempts again to give us government by injunctions in 
the field of labor-management relations. 

We think that the injunction provisions of the act ought to be 
rapped and that we ought to go back to the basic concept of the 
Norris-LaGuardia Act, which permits certain governmental inter- 
ference and the use of injunctions, but only under certain conditions. 
We think that the injunctive provisions of Taft-Hartley have been 
greatly abused and that they have been primarily a one-way street, 
used against labor. We believe that they ought to be changed so as 
to restore what we think are the sound principles of the Norris- 
LaGuardia Act. 

The Cuairman. Would you develop that a little bit further. I 
understood you made that statement before the House and I wanted to 
ask you here what specifically was in the Norris-LaGuardia Act that 
permitted the kind of injunction which you would approve. Also 
I would like to know the extent to which you are talking now of the 
emergency provisions of the Taft-Hartley and the 80-day injunction 
as opposed to the secondary boycott provisions, a little different issue. 

Mr. Reorner. Under the Norris-LaGuardia Act, and Mr. Goldberg, 
our general counsel for the CLO will get into this thing a little more m 
detail than I will in my testimony, but under the Norris-LaGuardia 
Act, injunctions were possible only after due process. Under the 
Taft-Hartley you can get injunctions against labor organizations in 
many situations without the benefit of what we considered due process, 
such as a requirement that both parties are heard before an injunction 
is issued. Mr. Goldberg will discuss that in greater detail. 

The Cuamman. That is the ex parte injunction you are objecting to. 

Mr. Revrner. That is right. Going on now to the national emer- 
gency provisions, we recognize the fact that, if and when the welfare, 
the safety, and the security of our Nation are in jeopardy, as the 
result of a labor dispute, that the Government, as the agency of all the 
people has an obligation to act in order to protect the public good. 
Nobody can argue against that point of view. Certainly, the public 
interest transcends the narrower interest of the parties in any labor 
dispute. We recognize that obviously, if you cannot defend the whole 
of our free society, then we as free labor or free management can’t 
enjoy rights within that free society. So that we do not argue as to 
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the right of the Government to interfere. But we believe that Goy 
ernment interventions ought to be only in those situations where you 
actually have an emergency. 

Senator Ives. Who is going to determine that / 

Mr. Revtuer. I think in the first case it ought to be determined by 
the President, and that the remedies ought to be worked out by the 
Congress. That is what I suggest. We believe that under Taft 
Hartley with all the steps predetermined by law, a great deal of 
the pressures which make collective bargaining work are removed 
from the collective-bargaining table. And because of that, issues that 
might normally be resolved by the give and take of collective bargain 
ing are not resolved and, therefore, you get a dispute. We believe that 
if you could wipe out the predetermined steps in Taft-Hartley that 
deal with national emergencies, and say to the parties, “It is you 
baby; it is your responsibility. You step up to it,” and let the Gov- 
ernment intervene only in the event of an emergency that does actu- 
ally jeopardize the public safety and the public welfare in each spe- 
cific situation on a tailor-made basis by specific acts of Congress, then 
the parties would not know what was going to h: appen, and that would 
give them a sense of urgency to sit down and bargain. 

Senator Ives. That is exactly what I have tried to do ina couple of 
bills I introduced. 

Mr. Revruer. That is right. And we think that the bills you have 
introduced embody this same basic approach and we think it is sound. 

I have sat in a lot of bargaining situations. I have sat down with 
satan having as many as 400,000 employees covered by a con 
tract. I know from practical experience that you do more collective 
bargaining an hour or two before the deadline than you do in 2 months 
before that time, because that is the nature of the animal. Everybod) 
figures “We will see what the other fellow is going to do.’ 

You wait, and you maneuver, and you try to get yourself in the 
position where you can get the best bargain out of it. So you wait un- 
til the last minute before you begin to yield and make concessions and 
begin to put everything on the table. 

The Cuatrman. Would you approve, Mr. Reuther, if we attempted 
to get the mediation service into the picture earlier than we do today ’ 
Would that help? 

Mr. Revruer. Sometimes mediation helps. If the parties don’t un 
derstand each other, mediation helps them to get some of the misunder- 
standings out of the way and get a better clarification of the areas of 
dispute. But if the parties are merely holding back for the purpose 
of maintaining the strongest bargaining position, then conciliation 
won't change that, because the problem there is not misunderstanding. 
Chey understand each other too well. And that is why they are not 
moving. * But the point is—and this is a practical matter, this is not 
theory; you know, you get from theory to practice in collective bar- 
gaining very abruptly; ‘this is the practice of collective bargaining. 
You are sitting there on two sides of the table, and the fellows say, 
“We have 2 weeks yet. There is no hurry.” Then they have 1 week 
and then they have a couple of hours and then they get down to brass 
tacks. If Taft- Har tley says there is an 80-day injunction hanging out 
here, and industry feels “Well, this is going to be big enough, this 
will create a big enough emergency so that we can get a Taft-Hartley 
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njunction,” when they have 1 hour, they really haven’t 1 hour; they 
ive 1 hour plus 80 days. The result is that there is no pressure, there 
; no urgency. The weight of responsibility on the parties is not 
ere. And without the pressure of responsibilities on the parties at 

e collective-bargaining table, collective bargaining won't work. 
[hat is precisely what happened in steel. I will go back to that. 

The steel industry was counting on the Government intervention on 
heir side and the result was that they did not bargain. There are 
: number of real advantages not to bargain if you think the Govern- 
nent will come in and bail you out for 80 days. First of all, you 

ll not put your offer on the table, because if, out of Taft- Hartley 
ntervention the Government sets up a fact-finding board, and sup- 
posing the company was really willing to give 10 cents and then lay 
0 cents on the table, they figure well, the fact-finding board will start 
vith 10 cents and will compromise the thing with the 10 cents toward 
the union position. But if you don’t put any figure on the table, then 
the fact-finding board will start with zero and maybe they will com- 
promise at 10 cents instead of 10 cents plus. So there is every incen- 
tive not to bargain, there is every incentive not to lay anything on 
the table. Then, also, when you are dealing with large corporations 
and large industries—for example we used to say back in General 
Motors that 1 penny was worth $6 million. Well, if you can with- 
hold a few pennies for a few months, that runs-into many, many 
millions of dollars. Therefore, the 80-day injunction thing may 
delay a settlement for a period, retroactive wage increases may not 
be granted, and the company can save many millions of dollars by 
ihe simple process of delay. ‘We believe, and I say this very sincerely, 
based upon the practical experience that we have had in collective 
bargaining, that anv Government machinery that tends to lessen the 
sense of urgency, that tends to minimize the full weight of the respon- 

-ibilities on the parties at the bargaining table, will discourage and 
weaken collecive bargaining and will increase the possibilities of 
greater areas of disputes, and therefore, create the need for greater 
(rovernment intervention in the long pull. 

Senator Doveias. Mr. Chairman, may I ask another question at 
this point ? 

The CHarrMan. Senator Douglas. 

Senator Doveias. Does not the requirement that toward the end 
of the 80-day period the workers must. vote on the last offer of the 
i ee tend to restrain the employers, at least in the early stages 

of negotiation, from really offering as much as they might later give 
unger free collective bargaining? 

Mr. Revrner. Our whole experience, Senator Douglas, has been 
that the minute we get involved in the 80-day period, there is less 
collective bargaining than at any other time. If you will get the 
statement of Mr. David Cole, who was the head of the Federal Media- 
tion and Conciliation Service, and get Mr. Ching’s statement when he 
_ aded that agency, they will tell you that their experience has been 

1 practical situations where they went in and tried to mediate aad 
oneidiete: that there was no give and take whatever during the 80-day 
period; the situation was just rigidly frozen there, everybody waiting 
for the thing to get out of the way so they could get back to collective 
hargaining, ‘the corporation obviously taking care of the 80-day be- 
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‘ause every day they didn’t have to make a wage adjustment they 
were saving money. 

Senator Hm. I was just going to say this, in line with the state- 
ment you are making, I suppose you are going to comment on the 
effect that the injunction has on labor’s position. The injunction is 

only against labor, not against management and labor. What does 
that do to weaken labor’s position or what does that do to encourage 
management not to bargain collectively. Are you going to comment 
on that? 

Mr. Revurner. Workers having exhausted the efforts to arrive at a 
reasonable and satisfactory settlement of the issues in dispute through 
collective bargaining have as their final recourse the withholding of 
their labor power. That is the only thing they have to sell in the 
free market so they decide to withhold it and not sell it. Workers 
threaten the use of that economic weapon only as an effort to change 
the status quo. The status quo is not satisfactory. The injunction is 
using the power of the Government and the courts to maintain the 
status quo. Obviously the use of the injunction is always on the side 
of management. There is no such thing as the impartial intervention 
of Government. If Government intervenes through the process of 
the issuance of an injunction, it is intervening on management’s side 
of the argument, because it is maintaining the status quo which the 
workers want to change. There is no such thing as an impartial 
intervention. The Government intervenes to maintain the status 
quo and that is exactly what the company wants to maintain, the 
status quo. The status quo is unsatisfactory and that is why the 
workers want to change it. That is obviously why we object to the 
use of the injunction because the i injunction is a weapon used to main- 
tain the status quo and bolster the position of the employer in opposi- 
tion to the position of the workers. 

The Cuarrman. That wouldn't be true, would it. if you had your 
ultimate settlement retroactive to the beginning of the dispute. You 
would simply maintain the status quo until you get the final decision. 
If you make it retroactive, I think that will meet the argument you 
are making now, that the workers are necessarily damaged by the 
injunction. 

Mr. Revrner. Many times, you see, collective bargaining is a ver) 
complex process. The ability of a group of workers to make a good 
bargain as of one calendar date may not be the same at a later calendar 
date. You may not be able to overcome that by any retroactive adjust- 
ment. You must also remember that when you work out a retroactive 
adjustment, that has an impact on the total economic package in other 
respects. So you can never recapture or re-create the elements in a 
given collective bargaining situation at a later date, because you are 
dealing here with a living, dynamic kind of process that changes. 

Now, if you say you go back to the period before the 80 days began, 
you can’t re-create the thing. There may be situations in the industry 
where the seasonal aspect of the production eycle may have a great 
bearing upon the ability of workers to get what they consider to ) be a 
satisfactory arrangement. Eighty days later, maybe, the pressure in 
the industry has tapered off a great deal and the employer can coast 
for a while. So the minute the Government intervenes to interfere 
with the give and take of free collective bargaining and the free play 
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f economic forces, the Government automatically, by the nature of 
the problem, intervenes on the employers’ side. 

senator Ives. Mr. Chairman ¢ 

The Cramman. Senator Ives. 

Senator Ives. I think there is one thing that all of us have kind of 
onored in our conversation on this subject. Of course we want justice, 
equity, fairness and all of those things, where labor is coneerned and 
where management is concerned. But in this particular instance we 
ire dealing with a national emergency, and you yourself stated that 
the President is the one who should determine what constitutes a na- 
tional emergeney and when it occurs. The national emergency of the 
type we are talking about requires production. How are we going to 
vet production during all of this period of time when the controversy 
exists and which, of itself, seems to be causing a work stoppage? That 
is the big question. It is the public interest that is involved which 
overshadows some of these other things while this period exists. What 
s your answer there ¢ 

Mr. Revtner. Well, to begin with the number of situations in which 
we did really have the kind of national emergency which threatens 
safety and the welfare of the whole Nation, the community, the number 
of those kind of situations are very few. 

Senator Ives. Well, it occurred in the steel dispute, for example, 
last year. 

Mr .Revruer. They are very few. That is one of the bad features of 
Taft-Hartley. Every time some management has a bellyache, they 
vet a Taft-Hartley injunction. Every time there is some slight in- 
convenience, they get a national emergency Taft-Hartley injunetion. 
Up in Dunkirk, N. Y., around 2.000 workers were involved in a 
strike, yet that became a national emergency. Obviously that wasn't 
a national emergency. If every time that workers try to exercise their 
economic power through strike action, and it creates some slight dis- 
location in the national economy is constructed as a national emerg- 
ency, then you are going to put the whole collective bargaining process 
in a legal straitjacket and you are going to break the thing down. 
National emergencies should be limited to situations where, without 
question, an interruption in the flow of essential production will create 
an emergency and jeopardize the public safety and the security of the 
Nation. 

Senator Ives. That is what the belief was in connection with the 
Dunkirk situation, as I understand it. 

Mr. Revruer. All I can say is there is something very seriously 
wrong with our defense-production planning when 2,000 workers can 
create a national emergency. 

Senator Ives. It was a bottleneck there. 

Mr. Gouprrre. Senator, I was counsel in that case, and when | 
testify I want to review with you some of the facts. You and I would 
be in agreement that that situation was not covered by national 











































emergency. 

Senator Neety. What product was involved at that plant / 

Mr. Revruer. Mr. Goldberg knows the details. They were making 
some elements of the atomic energy program, I believe. But certainly 
it is very poor planning, because if the Russians knew that and they 
could knock that plant out, somehow, by sabotage or some other 









$1346—53—>pt. 1 26 











398 PAFT-HARTLEY ACT REVISIONS 


way, it seems to us that our defense planning is pretty bad, when one 
little plant like that can be the key to our whole atomic energy 
program. 

When you have an emergency, then the Government has an obliga- 
tion to move. But we believe that you should let the parties in col- 
lective bargaining carry on their work under the full pressures of 
the responsibilities and the urgencies of given collective-bargaining 
situations. If industry makes a fair offer to labor, the labor people 
have to think that over, they have to say to themselves, “Is this a 
reasonable proposition! Do we take it back to the man and try to 
nail the thing down and settle it¢” If it is a reasonable provision, 
you will find that the labor leaders will take it back to the men involved 
and they will nail it down the thing will be settled. On the othe: 
hand, if the labor people offer management a reasonable proposition, 
they have to think, are they going to risk a strike? the loss of pro 
duction ? the loss of their profits? and if that is reasonable, I think 
that they will, under circumstances where the weight of the responsi 
bilities is on the parties, they will find an area of agreement. But if 
both of them figure, “Why should we try to work it out? The 
Government is going to take over for 80 days,* then you transfer the 
responsibility. Under Taft-Hartley industry knows precisely what 
will happen. Under the proposal that we suggest, having the thing 
wide open, with the Government, through the President in the first 
instance, certifying a national emergency, and then having Congress 
make a tailormade answer to that problem, we believe that both 
parties then would feel, “Well, we better work it out ourselves be- 
cause we dont know what those people in Washington are going to 
do to us.” 

Senator Ives. I follow you until you talk about Congress making a 
tailormade answer to the problem. How is Congress going to make 
that tailormadeanswer/ ‘That isthe thing that has been bothering me 
noend. If you can tell me how they are going to do it, I wish you 
would. I think somewhere, in the area I have tried to cover in my 
two bills an area you are talking about, is the answer to what we 
are seeking. But that is the question. How is Congress going to 
make a tailormade answer to the problem / 

Mr. Revrnuer. I think the tailormade answer must reflect the 
elements of a given situation. If you are dealing with one type of 
situation, you may come up with one type of answer. In another 
situation, you would vary your answer. 

Senator Ives. I tried to approach it this way, by steps, so that 
Congress could be apprised of the situation in time. And the tailor 
made answer that you are talking about might possibly be evolved 
under those conditions. I don't think there is any sureness that it 
would be, but I gathered from your prepared testimony here that 
you do not like the steps that I suggest. You want to slash right im, 

‘The President declares a national emergency. Congress acts.” You 
know what happened in 1946 when Congress contemplated drafting 
strikers, at least an effort was made to draft everybody that wouldn't 
go to work under certain conditions. I would not dare leave the thing 
like that without preliminary effort in the hands of the Congress. 

Mr. Revrner. First of all, I can envision the possibility of a na 
tional emergency arising only in a very limited area of this total 
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problem. And certainly, it wouldn’t be something that came out of 
the clear blue sky. The administration would know, the Congress 
would know, that this was coming up. If at the last minute labor 
d management were able to resolve it, ever rybody could say, “Thank 
God, that is behind us.” On the other hand, having been apprised 
of the situations in the course of its development, ‘then you could 
neet it. In other words, if the situation is so urgent as to take away 
from men the right to act as freemen, it is also of such urgency as to 
require the Congress to sit down and do something about it in terms 
of thi it. specific problem. 

enator Ives. You want to make sure that when the Congress sits 
lown to act on it that it does the right thing and nothing else. How 
best can you arrive at what would be the best thing ? 

Mr. Reuruer. I would run a chance of having Congress do the 
right thing in specific national emergencies rather than have a law 
that does the wr ong thing in all situations. 

Senator Ives. Iam not talking about the law. What criticism have 
you regarding the bills, either one or both, that I have introduced, 
in Which I tried to make that approach, intelligently and by compre- 
hensive steps ¢ 

Mr. Reurner. Let me try to answer that. We are in agreement 
on the basic approach. We agree that it is an attempt to minimize 
the area of intervention and to maximize the responsibility on the 

urties at the bargaining table. We are together. 

Senator Ives. That is correct. 

Mr, Reuruer. Now, the difference between our approach and yours 
s that you provide some intermediate machinery to go into effect— 
sort of a factfinding board and so forth, for the 30- and 60-day 
period, as I understand. 

Senator Ives. No 30-day period. Just a 60-day in one, no limit in 
the other, no period at all. 

Mr. Revurner. Our difference there is that we believe that even 
that amount of machinery will tend—although not to the extent that 
laft-Hartley does—your bill is a much more realistic approach than 
laft-Hartley. But we believe that the number of national-emergency 
situations will be so infrequent that if the President could certify 
them, he could have the Conciliation Department working on them, 
and all the information would be gathered without this intermediate 
machinery. That would tend to maximize the pressure and the re 
ponsibility at the bargaining table. Your bill is better than the 
present Taft-Hartley machinery; ; there is no question about that in 
our mind. But we believe that having no machinery at all but hav- 

ng the machinery and the solution tailormade in each situation is 
the most effective way to deal with this problem. 

Senator Ives. We at last arrive together again. I say tailormade. 
That is what I am trying to have, something ‘that will be tailor-made 
when the Congress does act. But I don’t follow you in reaching to 
that tailormade proposal. 

Mr. Reurner. We don’t want anything to detract from the pressures 
of the bargaining table until they really are in trouble. Then you can 
move fast. As I say, this is not something that is going to come out of 
the blue sky. You are going to know about it. The President can 
certify it. In certifying it, he could make recommendations. He 
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could say “I think under this situation you ought to do thus and so” to 
meet the problem quickly. Then Congress can sit down. 

Senator Ives. I think I get your point. You think it is up to the 
President to advise the Congress as to the action which should 
taken, that Congress should act upon his proposal ¢ 

Mr. Reuruer. I think he ought to certify to you the character of the 
emergency requiring your action, and he could say to you, I think, that 
this and this ought to be the approach. And you could either accep 
his recommendations or you could not. 

Senator Ives. Suppose the Congress should not accept them ¢ 

Mr. Revruer. Then you make your own, 

Senator Ives. Under conditions at a time when the Congress might 
not be fully acquainted with all the facts. How about that? 

Mr. Revtuer. That is why you have machinery in Congress to ge 
the facts. You take the auto industry. I just do not see how we can 
create a national emergency, unless all the production of the auto 
industry were on defense work. 

Senator Ives. I do not think you could. But you certainly could do 
it in steel, as was shown last year, — it could be done in coal as was 
demonstrated a couple of years prior to that time. 

Mr. Reurner. In any situation where a national emergency could 
be created, you would know about th: it. There are only a handful of 
those possibilities, you would know about them. I say it gets back to 
this fundamental question, that when you take away from freemen the 
right to withhold their labor power, that is a very basic step, and it is 
one that you should not do as a blanket proposition, it is one that you 
ought to do only when there are situations of a compelling enough na- 
ture to justify that kind of a drastic step. I would put that full re- 
sponsibiity on the Congress, because when Congress does that, I don’t 
think it will do it lightly. I think that you will have to have a real 
emergency before Congress will do that. 

Senator Ives. You will have to have a real emergency, but you want 
to make sure that the Congress is sufficiently acquainted with condi- 
tions and is able to act intelligently when they do occur. 

Mr. Reurier: You see, if you had a situation, if an industry that 
was dragging its feet in a given collective-bargaining situation felt 
it could get an 80-day injunction, it will say “Why should we settle / 
We can get an 80-day injunction.” Under Taft- Hartley they drag 
their feet. But if that same industry feels “Maybe they will seize 
the property, and maybe they will establish right away that any wage 
adjustments would be retroactive. They may do a lot of things that 
industry does not like,” maybe that will exert greater pressure upon 
industry to do something about it. On the other hand, labor would 
not know what would happen to them. They wouldn't know whether 
they would be put through the wringer on it. Maybe we better sit 
down. At the point where there is a great deal of uncertainty as to 
what the Government will do when it intervenes, you will get a 
greater sense of urgency at the bargaining table to settle than you 
will when the parties know in advance what is going to happen, be 
cause it is already predetermined. We think that any steps that are 
predetermined by law tend to minimize the pressure at the bargaining 
table, and anything that minimizes the pressure makes for inability 
to get together. 
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senator Doveias. May | ask a question, Mr. Chairman ? 

he CHarrMAN. Senator Douglas. 

Senator Dovexas. I find myself in agreement with most of what 
vou are saying, but there is a very real problem that comes up here. 
There are four members of this committee who are also cacaiien of 
the Banking and Currency Committee, and in Banking and Currency 
at this very moment we are considering the question whether or not 

the event of overall national emergency we should have standby 
ontrols. ‘There are some who are arguing that there is no necessity 
or any system which will go into effect by administrative order. 
They contend that once an attack takes place there will be time enough 
for Congress to act after such an attack, that Congress can move 
speedily and wisely, and that therefore there is no need for either 
any freeze or standby controls. 

Incidentally, this point of view is advanced by most employers, by 
most trade associations, and is probably really the position of the 
adininistration. In the Banking and Currency Committee, I have 
been taking an opposite position. It has seemed to me that action 
by Congress under these conditions tends to be slow, that during that 
utervening period of time great damage can be done through inflation, 
and that we should therefore have ready some system which does not 
depend exclusively upon congressional action but which can be put 
into effect in some cases by administrative action, without prescribing 
the precise nature of the procedure that has to be carried out. 

That is the issue before the Banking and Currency Committee which 
is meeting down in room 301. Without wishing to make things too 
complicated, I believe that your representatives appearing before the 
Banking and Currency Committee in room 301 have been adopting 
substantially the same position that Senator Capehart and I have 
been urging. However, this is room 318 and we are here consider- 
ing the Taft-Hartley law. Now you are saying that in the event of a 
dispute affecting a vital industry and threatening to create a national 
emergency the interests of the Nation should be primary, as I agree 
they should be, but that Congress can deal with this situation after it 
arises. I have doubts whether Congress can always move swiftly 
enough, where it can always move wisely enough, in either direction. 
It moves, sometimes, under the heat of emotion. Therefore, I am won- 
dering whether you are really wise in urging that all reliance be placed 
upon tailor-made congressional acts to meet emergencies after they 
have arisen. Personally, I do not see how I can consistently urge one 
argument in dealing with price controls and then come down here and 
take exactly the opposite point of view in connection with national 
emergency strikes. 

Mr. Revruer. Senator Douglas, if I may comment on that, I don’t 
think there is a parallel between the kind of complex problem involved 
in trying to work out economic controls in a period of growing in- 
flationary pressures and an isolated labor-management dispute. Here 
you are dealing with a limited set of economic factors in an isolated 
dispute between two parties. I think it would be much easier for the 
Congress to be made aware of the facts in that situation, to pass 
judgment. It would not mean that Congress would have to make a 
decision as to what wage was going to be paid. They would have to 
create machinery by which the dispute would be resolved; they would 
have to take steps to get the workers back to work, if there was a strike 








402 TAFT-HARTLEY ACT REVISIONS 


actually in progress, but they would have to do it on the basis tha 
would reflect the equities in the situation because the Congress jx 
politically responsible to the people back home and therefore I thin! 
would be sensitive to the necessity of trying to do what was reasonab! 
fair in this situation. 

Senator Dovecias. Mr. Reuther, I wonder if you would look ai 
page 73 of this analytical comparison of the provisions of Taft-Hart 
ley with the amendments that an been proposed. It shows at. this 
point a prov ision of the Ives bill, S. 1026, as modified by S. 1075. 

Mr. Gotperrc. Senator, is this your pr int of March 24, 1953? 

Senator Doueias. Yes, March 24. That is right. 

Senator Hitit. What page is that ? 

Senator Dovcias. Page 73. That bill, as you will see, proposes t 
the President shall issue a proclamation that there is a national en 
gency, and then shall appoint an emergency board. 

In subsection (¢c), which is printed on page 73, there is the provisio: 
that the parties to the dispute 
shall refrain from engaging in a strike or lockout and no change, except b 
ugreement, shall be made by the parties to the controversy in the conditior 
of which the dispute arose 

In other words, that freezes conditions for a period of time du 
ing which the emergency board investigates and makes its recomme: 
dations. Unlike the boards of inquiry under Taft-Hartley, it has 
power to make recommendations. 

1 wonder if you are really opposed to that proposal. 

Mr. Revrner. Senator Douglas, that means that actually Gover 
ment intervention at that point is for the maintenance of the status quo, 
the status quo the workers are striking to change. I say maybe tha 
is what the Congress would do. I think you could do that. You may 
very quickly vote in a given situation to do this very thing, but vo 
ought to do it after you have had all the pressures on the bargaining 
table exert themselves to the a ~ hoping that out of the pressur 
there you get a settlement. If broke down and there _ as a na 
tional eme és then maybe you aaah | have to maintain the sta 
quo in order to protect the public welfare, but you should not do the 
in advance beca ruse the employer would s say, “Why should I make 
settlement 7” because of this section here, section (c), which says ther 
shall be no strike, lockout, and no change except by agreement. T! 

really means that the st: og quo would be maint: ined, and if the et 
DP loye r knows in advance by predetermin: ition that this is what is goin 
happen, there is every incentive not to settle. 

“Of course, the workers are always on the short end of if beeaus 
the status quo is maintained. 

Senator Lenmwan. May I ask a question’ It is not quite clear | 
me at what point vou advocate that Congress may intervene in a 
strike or threatened strike. Would you recommend that the inte: 
vention of Congress can be had only on the issuance of a proclamatio! 
by the President certifying to an emergency, or would you give Cor 
cress the discretion to intervene on its own responsibility in advance 
of the issuance of a proclamation ? 

I ask that because I was wondering whether you had in mind that 
Congress should be given the right to bring pressure to bear on th« 
two disputants in the hope of compelling a reasonable and fair settle 
ment. Iam not quite clear what you have in mind. 
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Mr. Revrner. I think asa normal procedure it would be the respon- 
sibility of the executive branch of the Government to be in close con- 
tact with thé developing situation and make recommendations. That 
vould not preclude, however, under our understanding, the right of 
Congress to intervene without having the matter referred by the 
executive branch of the Government. Congress certainly has the 
cht, and if in its judgment it felt it was justified in intervening 
thout having the matter referred by the executive branch of the 
Government, you could intervene directly. 
Senator LenMan. The reason I ask that, as I interpret your testi- 
ony it is to the effect that if both sides to a dispute are uncertain 
respect to w hat action Congress might take or recommend, pressure 
ld be brought to bear to cause a settlement to be made, is that 












rect ¢ 
ner ee roer. That is right. 
ator Griswotp. Mr. Chairman. 

it seems to me there has been no discussion about how you are going 

put into effect or enforce this tailormade decision that Congress 

eht make. Really what you are talking about doing is making 
Congress the top-level wage board, and then what are they going to 

14 What if Congress comes out with a tailormade decision saying, 
“We will retain the status quo indefinitely,” and then what if the 
en refuse to work? What happens? 

Mr. Reurner. The point is, 1 think you have to work on the as 
imption that both labor and management have some sense of 
ponsibility in that kind of emergency situation. If people are 
ing to defy the decision of the appropriate Government agencies, 
u have a state of insurrection. 

| [om you, what would happen if, having the Taft-Hartley 80-day 

ergency prov ision, every labor union in a situation that was a po 
tential national emergency said, “Let’s just set our time schedule 80 
lays ahead. We will drift through the 80-day injunction period and 
hen we will strike at the end of it.” What would you dothen? You 
ould have to meet and act upon that kind of emergency. You would 

ive to meet that emergency. So what we say is, meet that same re- 
ponsibllity that you have at the end of the 80 days without the use 
of the 80 days, and get the full benefit of the pressures at the collective 
nrgaining table. 

Senator Griswotp. I do not quite understand how that 80-day pro 

sion is of particular damage to either side as long as the decision 
that comes out at the end of the 80 days is retroactive. Most strikes 
re for economic benefits, and if they are retroactive, just as Senator 
Smith pointed out, I do not see where you have been damaged any, 
ind in the meantime the public interest has been protected. At least, 
hat is the theor Vv: 

The point I make is, what if Congress comes out with a tailormade 
decision and says, “We will retain the status quo for 90 days or 120 
days or 6 months, and then the decision at the end of that time will be 
retroactive.” What if an organization, either of managers or of labor, 
say, “We refuse to operate on that basis’? Are you not going to have 
to go into the courts and have injunctions, bring a mandamus and a 
lot of other legal actions, and throw the whole force of Government 
nto really the maintenance of the decision that Congress may have 
made ? 
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Mr. Reurner. Obviously, if Congress made a tailormade decisio 
to meet a certain emergency situation and either party to the dispute 
defied Congress and the emergency continued, then in order to pro- 
tect the welfare you would have to use the full power of the Govern. 
ment, in court action, et cetera. You would have to do that becaus 
tlie public good must be protected. 

Senator GriswoLp. That is the theory back of the Taft-Hartley law, 
Is 1t not ¢ 

Mr. Revruer. Except that what you do under the Taft-Hartle, 
law is to take away ivew the bargaining table the normal pressures 
that make collective bargaining work, and you encourage the number 
of disputes rather than discourage them. 

Senator Grisworp. If that is the sole goal to be reached, it seems 
to me if you just get back to enforcing the situation, you are reall) 
not reaching the goal you hope to reac h by perhaps « ‘alling a strike 01 
by management's trying to make some change on their side. 

Mr. Revrner. Senator, the point we are making is that the un 
certainty in the situation creates greater pressure on the parties and a 
greater sense of urgency to settle. But under Taft-Hartley, where you 
have the treaty type of thing, they know exactly what is going to 
happen, so the pressure is not there. 

Senator Griswo.ip. If we adopted that plan and had a tailormade 
decision, do you approve of putting strong clauses in there to pro 
vide for the enforcement of the decision that Congress may make, 
using all the processes of Government to put it into effect? You would 
not disapprove of the most stringent provisions in the act if it was a 
tailormade decision for that particular case? Do I understand you 
correctly ? 

Mr. Revruer. Our proposal obviously contains within it the idea 
that if the Government is going to tailormake a decision, then the 
Government obviously has to exercise its authority in the implementa- 
tion of that decision. Otherwise, it is an academic exercise. 

Senator Griswo.p. If Congress in its decision decided instead of 
them making the tailormade decision, to set up a board that would 
make a tailormade decision, what is the difference? What if Congress 
decided, instead of our trying to judge all of these economic and 
social matters that are involved in a labor dispute, we will set up a 
board of experts which will in each case make a tailbrmade decision?! 
Then could not Congress put strong provisions in that act to make that 
decision effective? That is the normal way that the Government 
operates. This whole executive department that you speak of 
really a product of the executive branch of Government, is it not 
The Constitution provides for a President, but it does not say what 
duties the Department of Labor will have or anything, so it is just a 
matter of congressional act as to what the National Labor Relations 
Board shall do, and the General Counsel can do. All these things 
that are discussed here are really congressional decisions. 

Mr. Reutuer. This gets back to the fundamental problem in the 
world between our free society and the totalitarian part of the world. 
If we cannot find the social mechanisms by which we can resolve the 
areas of economic conflict between labor, management, and other 
economic groups, and if we have to rely upon Government by creating 
machinery, then we are in trouble. 
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We want to put the maximum reliance upon the voluntary processes 
by having the parties not be able to look to Government for the use of 
predetermined machinery. We want to minimize that in order to 
maximize the voluntary process. 

However, in those isolated and remote cases where the voluntary 
process creates a national emergency of the size and proportions that 
eopardize the public safety and welfare, then the Government, as the 
wency of all the people, has an overriding obligation to intervene. 
But the intervention is not predetermined, nor is the particular type of 
ntervention peredetermined. It is that uncertainty that puts the 
vreatest amount of pressure on the voluntary process and encourages 
t to operate. 

In our kind of world there is no substitute for the voluntary process. 
Phat isthe whole concept of a free society, to try to find a way to max- 

ze the voluntary process, that people will participate in the volun- 
tary process out of a sense of moral and social responsibility. The 
minute you predetermine Government intervention, you make it more 
difficult for the voluntary process to operate. That is the whole 
basic idea we are trying to advance. 

enator Griswoip. | can understand the viewpoint that you would 
like to make the decision voluntarily on both sides, but if Congress 
acts in the heat of emotion or perhaps because boys are being killed 
someplace or men are being shot during a period of labor strife in 
Chicago, I do not believe the decision by Congress will be as fair to 
the public as it might be if the Congress in its wisdom set up a fair 
minded board which would be ahead of the problem, which would 
see it coming a year ahead or 6 months or 3 months ahead and make 
their decision on the basis of long study of the details of the question. 
Certainly Government does not operate that way. That is why you 
set up departments of Government, the Federal Trade Commission, the 
Federal Power Commission, the Federal Communications Commis- 
sion, so they, being theoretically experts in that particular field, can 
make a long study of the problem and arrive at a sound decision in 
the interest of the public. I do not believe that every time there is 
a dispute on the Fair Trade Act or pertaining to whether TV should 
go into an area or whether or not we should broadcast baseball games, 
Congress should suddenly be asked to make a tailormade decision 
to answer that particular question. I do not believe it will work. 

Mr. Revrner. We have been working at this thing and we do 
think it will work. That is why we propose it. We think this is the 
way to get collective bargaining to work and to settle these things at 
the bargaining table, and that the number of areas in which the Gov- 
ernment will have to intervene will be very limited. 

If you intervene on this basis, we think that you will minimize the 
need for intervention. Where you have to intervene, it seems to me 
that Congress can act in a rational and intelligent manner and create 
machinery to try to bring about an adjustment that will reflect equities. 

In the situation where the railroad workers were threatened with 
being put in the Army, Congress was not stampeded. Congress 
acted very sensibly and did the right thing in that situation. We have 
that much faith in Congress. We think the choice here 

Senator Ives. They came very near being stampeded, as I recall. 
It it had not been for Senator Taft, they might have been. 
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Mr. Reurner. Being very nearly stampeded is not as serious 
being stampeded, you see. 

Senator Purret, Does it not appear, Mr. Reuther, since we are 
talking about national emergency, since the Government. will on}, 
intervene in a particular case in the public interest, it would be time 
saving if there were predetermined methods so we could handle this 
thing? Having exhausted or having given great thought and care 
the method to be employed, we could apply it ‘immediately and save the 
necessary time in the public interest to solve what is then a tg 
emergency f 

Mr. Revrner. You are choosing between two sets of values. You 
are choosing between: Do you want to have the machinery handy so 
you can bring it into play very quickly; and how much pressure does 
that detract from the bargaining table? Which is the more desirable! 
Do you want the maximum pressure at the bargaining table, or do you 
want convienient machinery handy ¢ , 


is 


We say that the advantages that make for maximum pressure at 
the bargaining table, that will encourage the voluntary process and 
strengthen that, that that is a more important value than the handy 
machine ry. That is the difference here. 

Senator Ives. May I point out one thing where I think there is a 
fundamental difference between your approac hand mine. Iam o 
ing to make sure that work is continued during all this period o 
time, that there is no work stoppage. I do not ‘think, Mr. he 
under your plan you can guarantee there will not be a work stoppage. 
Of course, you cannot guarantee under any pian. that there will not 
be a work stoppage if people just refuse to work, so far as that is 
concerned, but I am talking about the ordinary processes that are laid 
down in the statute. 

Under your plan you are talking about a tailormade answer to be 
provided by the Congresss. While that answer is being sought, we 
have no way of knowing that there will be a continuation of work. 
Whereas, under mine, so far as it is humanly possible to do so, I have 
provided a method or procedure to be followed so that work will 
continue without disadvantage or harm to the workers or any benefit 
coming out of it to management. 

Mr. Reuter. I believe, Senator Ives, that if confronted with 
specific situation that would have the elements of a national emei 
gency, a real national emergency, and either branch of the Govern 
ment in that kind of situation would make an appeal to the parties 
and underscore the really serious character of this threatened dis. 
pute, I think with the assurance that equity would prevail and that 
everyone's equity would be protected, you could rely upon workers 
and industry in that kind of situation to carry on, because they must 
recognize that their freedom is involved, too: that their welfare is at 
stake. 

Senator Ives. What is there in either of my plans that does not offer 
assurance that equity will prevail or continue? 

Mr. Revruer. It gets back to this area here—— 

Senator Ives. No, we are not talking about the 80-day period. 
That is something else. 

Mr. Revruer. I understand that. 

Senator Ives. Neither of my plans is anything like that. 
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Mr. Reurner. I say if we were choosing between the present Taft- 
Hartley Act and yours, we would take yours most enthusiastically as 
compared with the present Taft-Hartley, because it is a long step 
in the right diveetion. Our difference is in a very small area. We 
ihink even that amount of machinery detracts somewhat from the 
voluntary pressures, 

Senator Ives. Of course, your difference and mine is a technical 
lifference, but it is a mighty important one. I think the workers 
will continue to work, but I am not too sure they would under all 
ircumstances. That is our big difference. 

Mr. Reuruer, I think they would where there was a real national 
emergency and where they had assurance that their equity would be 
protected, I think they would. The steelworkers worked away be- 
yond the 80-day period without the injunction. Their contract ex- 
pired in December and they worked ninety-some days, was it not? 

Mr. GoupperG. 180 days. 

Mr. Reuruer. They went away beyond. Why? Because they were 
asked to as a matter of responsibility. I think that you have to accept 
‘the fact that people in these disputes are rational human beings with 
. sense of obligation and certainly recognize that in the world in which 
we live there are evil forces at work which would like to destroy our 
very free society. People understand these things. 

I just do not believe that in a real emergency, if the workers were 
appealed to, they would fail to respond. 

Senator Doveias. May I ask a question / 

Mr. Reuruer. I would like to go on. Certainly. 

Senator Doveias. Would you look at page 73 and page 74 of this 
comparative print again, and I would like to ask this question. To 
what degree would your objections be removed if language were put 
in giving to this emergency board the obligation to consider the effect 
upon both parties of the passage of time? Thus, without binding the 
voard necessarily to make its recommendations retroactive, it would 
ve compelled to take the question of retroactivity into consideration. 

I happen to have been an arbitrator for 17 years in the newspaper 
industry, and I think I first established the precedent that the wage 
awards should be retroactive. I found that this facilitated the proc- 
esses of arbitration and the mutual agreement of the parties. 

Mr. Reuruer. Any amendment in the direction that you suggest 
would obviously make it more acceptable from our point of view, be- 
cause What you are trying to do is to work in the direction of trying 
to reestablish the balance in the collective bargaining factors that may 
lave existed at the time that the strike was threatened. Anything in 
‘hat direction. 

If I may go on, Mr. Chairman, there are a number of other points 
1 would like to talk about. 

The Caairman. Go ahead, Mr. Reuther. 

Mr. Revurner. With respect to union security clauses and union 
welfare funds, we believe that we ought to carry out President Eisen- 
hower’s suggestion, and I quote. He said we ought to “encourage 
collective bargaining and lift the heavy hand of Government inter- 
vention.” We think in the field of human security, that the labor 
unions and the management groups involved are in the best position 
to know what represents a sound and satisfactory type of union se- 
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curity clause, and they ought to be free to negotiate those in terms of 
their own situation. 

I think the question of union security is an area in this field that 
is very much misunderstood. If you go back in the period when Taft- 
H: artley was originally enacted, you “will find that there was a creat 
deal of propaganda and editorials, and so forth, that the union security 
thing was really a labor-union boss demand: that the workers rea Ih 
did not care about union secur ity; that that was a demand of the union 
brass on top. 

Under the Taft-Hartley union securities elections, we held thousands 
of elections throughout the country, and those elections proved con- 
clusively that the union security demand was not a demand of the 
leade rship, | ut that the rank and file of the unions wanted security for 
their union because they recognized that only a union that was secure 
could be effective at the collective bargaining table. More than 90 


percent of those union security authorization elections went in favor 
of the union. 


I will just cite you one case. 

The Cuarrman. Did that involve the closed shop ? 

Mr. Reurnuer. Yes. It was a question of whether or not the union 
had the right to ask, in collective bargaining, for a vorteis type of 
union security clause. We had first to have a vote under Taft-H: artley. 

In the Ford Motor Co., for example, where we had had a union shop, 
at the expiration of the contract, under Taft-Hartley we then had to 
go through this election procedure. The company campaigned 

actively against the union shop. They sent letters to the workers. 
They had full-page ads, and they had a radio program, and they 
carried on an aggressive campaign trying to persuade the workers to 
vote against the union shop. The union, on its part, also carried on a 
campaign to try to mobilize the support of the workers for the union 
shop. 

When the vote was taken, 88,000 workers voted for the union shop, 
and 1,000 workers voted ag: vinst the union shop. That is a pretty good 
margin. Asa matter of fact, if the average person in public life could 
get that kind of margin, he would feel pretty good about it in his own 
district, 88,000 to 1,000. 

That proved conclusively that the workers understood that only a 
union that had security could be strong and could have the status with 
which to do a responsible job at the bargaining table. You show me 
a union that is responsible in terms of its contractual obligations, that 
lives up to its agreements, and I will show you a strong union. You 
show me a weak union and I will show you a union that is not strong 
enough to live up to its contractual obligation. 

A strong union is not a matter of power in the hands of the leader- 
ship. A strong union is required im order to deal with its part of the 
contractual obligations. 

This whole question of union security is tied in with trying to give 
labor unions the strength and the security with which they must deal 
with their obligations. 

The Cuarmman. Mr. Reuther, are you not advocating a government 
within the Government? Would not it then be necessary for the Fed- 
eral Government to step in and say, “If you have this power to compel 
membership, we will have to prescribe the democratic proteases neces- 
sary to protect the membership of your organizations / 
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Mr. Reurner. It seems to me if you dealt with the abuses rather 
than outlawing the whole thing, even in those unions and industries 
where there are not any abuses, that is the thing. Taft-Hartley just 
blankets the thing. They say you just cannot have this kind of pro- 
vision, even though you did not abuse it, even though you had demo- 
cyatie checks and balances. 

The CuatrMan. Your thesis, Mr, Reuther, though, does say that 
if 51 percent vote for the closed shop and 49 percent vote against it, 
‘hat 49 percent will be compelled to join if they are going to be able 
ic earn a livelihood. That is the thing that troubles so many people. 

Mr. Revruer. Let me try to develop that, because I know this is 
an area in which a lot of people feel very sensitive about this whole 
question, the right to work, and so forth. 

You see, when a union is certified as the sole collective-bargaining 
agency—in General Motors, we are the sole collective-bargaining 
agency. We represent contractually and legally, under the act, all 
ihe employees in a given bargaining unit. It seems to me if the union 
is held responsible for the acts of all the employees, since it is the sole 
bargainng agent, how can you expect the union to discharge its con- 
tractual obligation for all the workers if the individual worker can 
valk out on his obligation? The union certainly is no more than the 
aggregate of all the workers. If all the workers can walk out, how 
can the union discharge its obligation ? 

The Cuamman. We have tried to meet that by the union-shop pro- 
vision in the Taft-Hartley Act, which requires everybody to pay his 
share of the freight, but does not go further than that. 

Mr. Reutruer. We think, you see, that the union is an attempt to 
extend the democratic processes in the industrial community; that 
organized society is based upon the principle that within the frame- 
work of a given society the people who make up that society have to 
work out rules and regulations to govern the relationship of one to the 
other. 

Collective bargaining through the union is an attempt to extend 
that principle into the industrial community. People have rights 
and privileges and obligations in the community as a whole, but 
within industry they had no rights in the past. Collective bargaining 
is an attempt to establish their rights as economic citizens within the 
industrial community. 

Obviously, in order to do that, they have to work out rules and 
regulations. They have to have the machinery of self-government. 
The union represents that kind of machinery. 

The union performs some very important and essential functions. 
We handle grievances. We handle the grievances of all the workers. 
We have umpire machinery. The unions pays for the umpire ma- 
chinery. When he hands down a decision, all the workers get. the 
benefits. We have legal services. All the workers get the benefit of 
the cases we may process in unemployment compensation. All the 
workers get the benefit because we establish precedents; we work out 
basic policies. We have a medical department. We work on health 
problems. We work on occupational diseases. All the workers get 
the benefit of these. 

Since all the workers in the industrial community get the benefits 
of these services performed by the union, made possible by the union, 
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we believe that since all the workers share in the services all + 
workers ought to share in the cost of providing those services, 

The Cuarrman. Might I say this: I have had some inde} ender 
union representatives wait upon me recently, and they think dee solu 
tion is proportional representation. They do not see why they sho 
be compelled to accept a union that may have 51 percent of the votes 
They think if they have 49 percent or if it is divided into 3 or 4 
different groups, there should be proportional representation in tly 
bargaining agreement. 

Would that appeal to you, or do you think that is unsound ¢ 

Mr. Revruer. That is the 7, rench system, and that is the shortest 
road to chaos you can travel, because then you get a oe or of 
irresponsibility, seeing who can outbid the other fellow to try to 
capture a few more percent. 

The Cuamman. It seems to me what you are arguing for is defi- 
nitely a government within the government. If you are going to set 
up a government within the government, we are going to be compelled 
to police certain internal affairs of the unions. 

Mr. Revruer. It is government by majority rule, and what is wron: 
with that?) We fought the Revolutionary War around a very funda 
mental principle, and we were right: Around the idea of taxatio 
without representation. 

This is the other side of that coin. This is the matter of representa 
tion without taxation. One principle is as sound as the other, becaus: 
if it is wrong to be taxed without representation, it is wrong to hav: 
representation without taxation. 

Since all the workers in the industrial community have a right to 
vote democratically in determining whether our union is going to be 
the bargaining agency, we cannot get sole bargaining rights unless 
a majority of the wor kers support us at the National Labor Relations 
Board. So having gotten majority support, we then represent the 
machinery by which the workers in the industrial community govern 
themselves and have their work done. They all get the benefits of that 
machinery ; they ought all to pay the taxes which make that machiner 
yossible. 

That is all we are asking. It seems to me that is a very sound 
thing. 

The only test ought to be, No. Is the government within the 
industrial community, represented i the union, established by demo 
eratie majority decision’ No. 2, is its membership open to all the 
people who have a right to participate in that industrial government ! 

Senator Dovertas. You mean is the union open? 

Mr. Revruer. That is right. No. 1, is it democratic decision )) 
majority rule? No. 2, is it open membership? Those are thie 
limitations. 

Senator Dove.as. On that very point, I would like to ask some 
questions. I think your argument is overwhelming and convincing 
on the question of the union shop. But when you move from the 
union shop, where the employer has the initi: itive in hiring and the 
men after being hired join the union, to the closed shop, where the 
men must join the union before they can be hired, then you get into 
an initial difficulty. It is just this: suppose the union is a closed 
union, whether by absolute prohibition of entrance or by excessive 


nl 
not 
hul 


WO 


Is 
op 





yey 


rh 
at 








TAFT-HARTLEY ACT REVISIONS 411 


‘nitiation fees or by unduly prolonged apprenticeship periods, or what 
not. Then you may be giving privileges to those inside the union, 
but certainly those who are outside and who, if they could come in, 
would be good union men, suffer. 

What would you say on that question if you have a closed shop? 
Is there a legal obligation upon us to see that the union should be an 
open union ¢ 

Mr. Revrner. To begin with, the CIO unions do not get into the 
closed-shop problem. Most of our agreements are union shops. In 
the VAW-CIO, we have never asked for a closed shop. 

Senator Dovetas. But in your memorandum you endorse the closed 
shop. 

Mr. Reuruer. That is right. We endorse the principle of the closed 
shop because in certain industries we think it is essential. In the 
maritime industry, for example, we think that the closed-shop and 
the hiring-hall arrangement is essential because of the nature of that 
industry. However, we think that the approach ought to be to meet 
the abuses rather than to outlaw the principle; I personally think that 
it is wrong for a union to have a closed membership in which they at- 
tempt to build a labor monopoly in order to exploit the advantages of 
» monopoly. I think that is morally wrong, I think it is econom- 
ically wrong. 

Senator Doveras. Do you think that problem should be attacked 
through governmental legislation ¢ 

Mr. Revrner. I think you ought to try to correct the abuses where 
there are specific abuses. 

Senator Dovatas. By legislation / 

Mr. Revrner. I think the labor unions ought to do it themselves. 

Senator Doveras. But if they do not? 

Mr. Revruer. If they do not, then I think if you are going to per- 
mit the closed shop to be applied, then I think there ought to be safe- 
guards. 

Senator Doverias. That gets us into a second difficulty, and T con- 
fess I do not know the answer to the second one. It puzzles us, just 
as we are puzzled by the question of national emergency strikes. That 
is the relationship of individual members of the union to the union 
leadership. 

We all know cases where individual members have been dropped 
from membership for reasons which could not stand up in a fair court. 
If you have a closed shop and if the closed shop is almost. universal 
in an industry, that means that this man who is dropped unfairly is 
deprived of the opportunity to exercise his skills, even though he 
wants to be a union member and even though, in the opinion of fair- 
minded persons, he deserves to be a union member. 

I recognize the difficulty of the Government’s dealing with the in- 
ternal aifairs of private, voluntary organizations, and I know that if 
you start legislating in this field you probably would have to start leg- 
islating in the field of corporations and other voluntary groups as 
well. Maybe it is one of those things which is insoluble. But I do 
want to say that it puzzles many of us who want to work out a fair 
solution to this issue. 

Mr. Revruer. I might say we are disturbed by that same problem, 
and I do not defend that sort of abuses in any way. They are wrong 
from every point of view. The CIO has worked out a code of ethical 
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practices that meets that problem. We do not tolerate that in our 
structure. 

I think if you had legislation which said, “We will give labor aq 
certain period to clean its own house and to make these corrections 
itself,” and it failed to do it you might then have to have corrective 
legislation; that is a better approac +h rather than outlawing the prin- 
ciple of the closed shop even in those industries where there are no 
abuses. 

Senator Doveras. What about outlawing or deferring the closed 
shop in those industries where there are such abuses, that is, making 
the right to a closed shop contingent upon the removal] of these abuses 

Senator Kennepy. If I could intervene there, as you know, in Mas- 
sachusetts, which does permit the closed shop, they do provide if an 
mployee is removed from a union he is permitted to appeal to the 
State labor board, and the State labor board has certain standards 
upon which they can make their judgment, which seems to me to give 
adequate protection to the union member and at the same time permit 
the closed shop to exist, and it does not put the obligation upon the 
union member to hire Jawyers and go through the processes of carry- 
Ing the case to court. 

It seems to me it might be worthwhile for those of us who are on 
the committee to look into the procedures which have been set up in 
some of these States. 

Mr. Ret — r. 1 would be agreeable to any reasonable and sensible 
safeguards, because I am opposed to these abuses. We had an example 
just the other day in our convention. We had 8,000 delegates to our 
LU AW-CIO convention in Atlantic City last week, and we had appeals 
irom workers. The workers are tried at their local level, and they 
appeal to the executive board, and then they can appeal to the conven- 
tion. We had a session of our convention that started at 9:30 in the 
morning and went to 9 o’clock at night. We spent-hours and hours 
hearing these appeals. 

After they had appealed to our convention they can still go to the 
courts. We have that kind of democratic safeguards. While we en- 
dorse the principle of the closed shop because we think there are cer- 
tain industries—the maritime industry is one specific C1O-organized 
industry—where the closed shop is a practical approach to the ques- 
(ion of union security—we do not condone its abuses and labor ought 
io correct these abuses within its own house. 

It seems to me that if you permitted the principle to be applied, and 
served notice that unless the abuses were corrected within the internal 
structure of each of these unions, then corrective legislation would be 
forthcoming, maybe you could get these fellows to begin to step up to 
their obligations. 

Senator LenmMan. May I ask a question, Mr. Reuther. If you recog 
nize the principle of so-called proportional representation in collec- 
tive bargaining within the union, would labor not be put in a hope- 
lessly inferior position at the bargaining table? The employer would 
speak with a single voice, whereas if the employees had proportional! 
representation the employer might confront a completely divided 
counsel—there might be 2 or 3 or 4 or 5 splinter unions, all pulling 
in separate directicns. Would it not make really intelligent collec- 
tive bargaining almost an impossibility and work an insupport: able 
handicap on labor? 
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Mr. RevurHer. It certainly would. You are absolutely correct, 
senator Lehman. It would destroy the whole basis for effective and 
rational collective bargaining in American industry. 

Senator Purrent. Mr. Reuther, I am intrigued by your answer to 
Senator Douglas. In other words, where these abuses exist, you < 
what we ought to do is threaten, “and if you aren’t a good boy we W 
pass legislation.” 

I would assume, therefore, that until such time as we do say that, we 
can expect a continuation of these abuses? If they are bad and they 
should be corrected and are not being corrected, is not the answer 
legislation ? 

Mr. Revutuer. The point is that I think you ought to put the first 
responsibility on the unions themselves to correct the abuses where 
they exist, but you ought to do it under circumstances that will not 
deny the application of principles by those unions who are not abusing 
them. Taft-Hartley just blankets the thing and just says nobody can 
do this. You try to rationalize the justification for that by getting 
into this whole discussion about the right to work. 

I think that that idea also has been greatly misunderstood, because 
] think we all recognize that what we are trying to preserve in the 
world is human freedom. We are trying to broaden it and strengthen 
it and give more people the rights to enjoy it. 

But human freedom is not an absolute value; it is a relative value. 
You can exercise what we call human freedom in a given society only 
in your relationship to other people, both in the local community, in 
the State community, in the national community, and ultimately 
in the world community. You have no human freedom excepting in 
your relationship to other people. All of these things we call our 
basic human freedoms are relative values. They are not absolute 
values. . 

Take freedom of speech. That is not an absolute thing. It is a 
relative thing. You have a right to exercise freedom of speech, but 
it is curtailed in certain situations. You cannot stand up in a crowded 
theater and yell “Fire,” because that takes you beyond the framework 
in which peel can exercise the right of freedom of speech. You can 
drive your car, but we hive traffic laws. You have to do it a certain 
way. Asa reaitne of fact, the laws do not make it harder to drive. 
Without traffic laws you could not drive a car at all. 

That is the way with the right to work. It also can be a qualified 
basic right. The qualification ought to be that within the framework 
of this democratic industrial community, through the union, with open 
membership and the democratic right to say what is right and what 
is wrong, it seems to me at the point where you have a democratic union 
and every worker has access to membership, every worker has an 
equal voice in determining what the policies and program of that 
union are, who its leader ship will be, at that point any curtailment of 
the right to work within the framework ‘of that kind of democratic 
structure, is no more or greater curtailment of your basic rights than 
the way freedom of speech i is curtailed. 

It seems to me that we get our ideas all mixed up in this field. This 
right to work seems like a sacred thing that is being violated. It is 
not being violated. It is being worked out within the democratic 
framework of the union machiner Fs 
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If you do not have a democratic union, then that is something else. 
Any law that you can pass is not a substitute for internal democracy 
within the union. Yet, Taft-Hartley approaches this thing as a sort 
of blanket proposition. 

What bothers us is, here is an area of labor-management law which 
I think is obviously discriminatory because in no other Federal legis. 
lation do you have a clause which says that if the Taft-Hartley pro- 
visions with respect to union security are more stringent, more re- 
strictive than the State laws, then the Federal law has precedence, 
but if the State law is more restrictive than the Federal law, then the 
State law has precedence. You show me one other piece of legislation 
where you have that kind of double standard. 

That is why workers say it is a one-sided discriminatory piece of 
legislation. At the point where the Federal law is supposed to govern, 
why does it not govern in the States that have inferior laws! Why 
substitute the State provisions there? 

That is what makes us believe that here, really, you are dealing with 
a solution not in terms of what is fair and equitable, what President 
Eisenhower says is acceptable or just, but you are dealing here with 
an attempt to put a double standard on labor movements by using 
those laws that are most stringent at whichever level of the govern 
ment they may appear. 

That also creates, Mr. Chairman, a very serious problem. In Gen- 
eral Motors, where we have contracts all over the country, we have a 
master contract ; our contract is complicated in some States where they 
have other provisions. 

In the maritime industry, for example, the ship may take its crew on 
in New York State, and the New York State law may provide for a 
certain kind of union-security provisions, and the contract is worked 
out inthat State. When that ship docks at some southern port, maybe 
a Gulf port, and loses 3 members of its crew, it has to take on 3 new 
members of the crew under different union-security provisions than 
the balance of the crew were hired under. That complicates the 
whole process of collective bargaining. It just does not make sense. 

So we believe that in the field of union security, labor and manage 
ment ought to be given the right freely to negotiate what, in their 
judgment, in their collective judgment, represents the soundest and 
most workable approach to the question of union security without re 
strictions. 

If you want to deal with the abuses, I think they should be dealt 
with separately, and not blanket the proposition and deny unions that 
are not abusing these things the right to apply the principles. 

The CHatrMan. Would you say, Mr. Reuther, in that connection, 
that labor should have a right to strike to enforce the closed shop 
against an unwilling management? You say they ought to be allowed 
to bargain together, and we assume that is proper and they should 
work it out. Tecan think of certain building-trades problems we have 
had up that are difficult, and those in the printing business. Those 
are difficult to deal with because of the long years of tradition which 
have developed the principle of apprenticeship and closed shop. But 
would you permit a strike to compel management to say that this 
shop shall be closed? 

Mr. Revruer. I would if the majority of the workers expressed 
their willingness to do that democratically. You see, this is the sad 








Ise, 


acy 


ort 


ich 
ris- 
ro- 
re- 
ice, 
the 
on 





TAFT-HARTLEY ACT REVISIONS 415 


part about this problem : Most of the industries where there are abuses 
ure industries where the unions are undemocratic and where they 
organize the workers by first organizing the bosses. That is the whole 
history. ‘The abuses are not in those areas where industry is resisting 
ihis thing. The abuses are where industry collaborates on the thing, 
not where they fight it. 

In the industries where there is resistance, you will find democratic 
unions and where these things are worked out properly. It is where 
vou have collusion, where the employer and the union are both equally 
cuilty as it relates to the abuses. 

So the point you raise really does not bear on the area where the 
problem is largest and centers. 

Senator Doueias. Would you say that is true of the docks in New 
York, Mr. Reuther ¢ 

Mr. Revtuer. I think that is a very classical example of the prob- 
lem. Where there is no democracy in a union, where the are igh. 
landed practices, where they have union-shop and closed-shop ar- 
rangements in terms of past history, you will find in those areas you 
vet a great deal of collusion with the employer. It is all worked out. 
They seratch each other’s backs. I say where you have a democratic 
union and the workers are prepared to fight on this issue, they ought 
to be given that right. 

Senator Gotpwater. Mr. Chairman. 

I am very much interested in Mr. Reuther’s development of the 
closed shop and the union shop. There is only one question in this 
whole field in my mind. What about the man who just does not want 
to belong to a union? 

Mr. Revrner. Well, if a fellow works in a General Motors plant 
and does not want to belong to a union, he does not have to work 
there. 

Senator GoLpwATER. But suppose he wants to work there ¢ 

Mr. Revruer. If you want to live in a certain community and you 
want the benefits of the work of that community, you have to pay taxes 
in that community. If you do not, you do not have to live in that 
community. That is the freedom of choice. The only check is that 
it has to be a democratic choice, decision; it has to be a majority 
democratic decision. 

Inside of the industrial community, General Motors has 400,000 
employees. How can a complex industrial society like ours work out 
machinery within this industrial community to meet these problems 
unless it can be done by a democratic decision of the people involved / 

Senator Gotpwarter. I get down to the individual who does not 
want to belong to a union. Let us extend your thinking a little bit 
further. Take the matter of churches. Certainly churches benefit 
everybody. Yet we all do not support churches. Should we include 


laws to tax everybody to support churches in the community? . 


Whether all of us agree or not, organizations like the Chamber of 
Commerce, for instance, do a lot of good for the people who live in the 
community, but I do not have to belong to the Chamber of Commerce 
und neither do you. Yet, because I am a member and pay my dues, I 
feel pretty much like you, as a union man, feels about the man who will 
not join your union, but I recognize the right of that competitor of 
mine or any other friend to say “yes” or “no” to membership in an 
organization that he will admit benefits him. 
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It gets down to that, and that is, in my mind, the only question: 
What about the individual / 

Mr. Revrner. The UAW-CIO, for example, to use a specific case. 
are certified as the sole collective bargaining agent. We represent 
every General Motor worker in our units. No church represents all 
the people in the community. You are dealing with an entirely dif- 
ferent kind of thing. The church is a frater nal: religious organization 
that you can choose to belong to or choose not to belong to: but our 
unions are the sole bargaining agent under the law. We represent 
every General Motors worker. When we process a grievance, every 
Greneral Motors worker gets the benefit of that. If we have a case 
that goes to the court on some workmen’s compensation case, that 
sets a principle, and every GM worker gets the benefit of that pro 
tection that we want. If we have our doctors go in and check on the 
dust in a foundry or the fumes in a factory plant and we take cor- 
rective steps to protect the health of the workers, every worker in 
that plant gets the benefit of that. 

The church does not perform that kind of function in the com- 
munity. The church deals with the spiritual values. You can either 
choose to get them or you can choose not to get them. 

But we are by law the agency by which all workers in a given 
factory take care of their industrial problems. In other words, we 
really are like a government within that factory, within that industrial 
community. If you are going to have a government within the indus 
trial community, you have a right to insist that it is a democratic 
government; you have a right to insist that the workers who make up 
the industrial citizens in that industrial community have a right to 
elect their officers democratically, have a right to make democratic 
majority decisions. But having made the democratic majority deci- 
sions, the people in the minority are obligated to go along with the 
majority just as they are when you vote taxes for schools in your 
community. What is the difference? It is the same principle. 

Senator Gorpwarer. I do not agree with you there. I see what yo 
are getting at,-and I think we could probably spend a whole year 
arguing about that point. 

I keep getting back to the one question: Suppose a man does not 
want to belong to a union’ You are not a government. The dues to 
the union cannot be compared to taxes. They do not bring all the 
benefits that taxes bring. I merely inject that. 

Mr. Revrner. They do in the industrial community. 

Senator Gorpwater. I wanted to get your thinking on what about 
the individual, because it all gets down, as you say, to the freedom 
of the individual, his desire to belong to a union or not, his desire 
to—let us forget churches—his desire to belong to the Chamber of 
Commerce or not, or to any other organization that might be helpful, 
to support the Red Cross or not, the Cc ommunity Chest or not. 

Mr. Revrner. You go out to the Ford plant. I worked for 6 years 
in the Ford plant under the old system before we had a union. You 
talk to the workers out there. When they voted 88,000 to 1,000, that 
was an expression that they had found a new freedom. The union 
has given them greater freedom than we ever had, freedom from 
terror, and intimidation, and insecurity. 

Senator Gotpwater. I do not disagree with you. I agree with you. 
1 think the unions have done wonderfully. But there are still : 
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thousana men who do not want to belong to the union. You see what 
[am getting at. To my mind, you are tampering with the basic free- 
dom that this Government is set up to give the people. 

Senator Grisworp. It seems to me, Mr. Reuther, in the field of civil 
rights, you do not believe that because 51 percent of the people make a 
decision one way, that they should force their opinion upon the other 
49 percent. We are talking about the rights of minorities, and a 
vreat deal of our Constitution and a great deal of the Bill of Rights is 
to protect the minority against the excessive demands on the part of, 
siy, 51 percent of the people to force their will upon the minority. I 
do not altogether believe that 51 percent of the people in any commun- 
ity or in any economie group have a right to force their rights upon 
ihe other 49 percent. There might be a situation in a State where they 
force everyone to belong to the Democratic Party or the Republican 
Party just because a majority voted that they wanted the Democratic 
Party or the Republican Party to represent them in the field of gov- 
ernment, but certainly you wotld say that was contrary to the rights 
of human beings. 

Mr. Revurner. I am opposed to the majority taking away the rights 
of the minority. We are not talking about that. We are talking 
about the question of whether they ought to belong and pay their 
taxes in an industrial union. They do not take away their rights. 
Asa matter of fact, it facilitates their rights. 

Senator Grisworp. In some ways it does take away their rights, to 
some extent, to work there without belonging to the union. That is 
a minority right. 

Mr. Revruer. I am never able to understand this, Mr. Chairman: 
The American Medical Association has taken the closed shop principle 
and applied it with a vengeance. In the average city, if you do not 
belong to their setup, worked out by their quota system and everything, 
you cannot get a hospital bed. It is quite all right for the American 
Medical Association to apply the principle of the closed shop to their 
profession, but when a group of workers try to protect their interests 
by applying that same principle, it suddenly becomes un-American 
and a violation of all the basie values. 

Senator Griswoip. You should apply the rule you referred to in 
answer to Senator Douglas. You had better work out the wrongs in 
the situation and not use that as an argument to prove that you are 
right in your situation. 

Mr. Revrner. The principle is sound. 

The Cuarman. You have substantially more of your presentation, 
as I understand it. We will have to recess in a few minutes until this 
afternoon. Tam wondering whether we should not recess now until 
2 o'clock. 

Mr. Revruer. I leave that to your judgment. 

The Cuamman. I suggest to the committee that we recess until 2 
o'clock. 

Senator Doveras. Before we do that, may I offer a suggestion 
which might clear up some of this very real difficulty. I do not know 
that it will effectively do it. There is an inevitable conflict in a few 
cases between effective collective action and individual conscience. 


‘ 


There is no doubt about that. I am wondering if the provisions — 


which are made in some unions and mass industries could not gen- 
erally be followed out: namely, that where a man’s religion or his 
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conscience really restrain him from joining the union, if he pays the 
equivalent of union dues and thus bears his share of the cost of the 
benefits which he receives without being an active participant, could 
that not be regarded as satisfactory even if he does not become a 
formal union member. 

Mr. Reuruer. Senator Douglas, we do that every day of the week. 
There are certain religious groups who, for reasons of conscience, 
feel that they cannot participate. We have worked those out. We 
have worked it out with the Seventh Day Adventists, the Brethrens, 
and other groups. We have had no difficulty, because that is a mat- 
ter of being sensible and reasonable. But that is something quite 
different from a worker who just does not want to belong to a union 
because he says it violates his principles. 

Senator Doverias. I understand. I mean, could not some such ar- 
rangement as that meet, say, 99 percent of the real conflict, not the 
artificially engendered conflict ? 

Mr. Revruer. I think it could. I d&not think you would have any 
trouble working it out where it is a matter of conscience. You wil] 
find the unions are willing and have been willing and are doing it, 
working out such practical problems. 

Senator Doveras. Would you be willing to have some such provi 
sion as that put in the law? 

Mr. Revuruer. Certainly. We would not object to formalizing 
what we are doing in practice. 

The CuatrmMan. You will come back at 2 o’clock, Mr. Reuther. We 
will try to finish this afternoon, 

We will stand in recess until 2 o'clock. 

(Whereupon, at 12:10 p. m., a recess was taken until 2 p. m. of the 
same day.) 

AFTERNOON SESSION 


The Cuairman. I will call the meeting to order. 


TESTIMONY OF WALTER REUTHER, PRESIDENT, AND ARTHUR J. 
GOLDBERG, GENERAL COUNSEL, CONGRESS OF INDUSTRIAL OR- 
GANIZATIONS—Resumed 


The Cuarrman. We will continue with Mr. Reuther’s testimony. 

Mr. Reuther, we closed this morning, I think, while we were discuss- 
ing the way you handled conscientious objectors. We have had some 
religious groups who have written to me and said they objected from 
the standpoint of joining the organizations. I would like to have you 
tell us how you deal with them. 

Mr. Reuter. We have had a problem of people who for reasons of 
conscience feel they could not join our union. We have always been 
willing to sit down with the groups involved and work out practical 
machinery. 

What we have done in a number of specific cases is that these people 
have made contributions to our sick and welfare funds in the amount 
of the dues and we worked it out so that everybody involved was 
satisfied with the way we handled it. 

We are perfectly willing to do that, because where it is a matter of 
individual conscience, we don’t want to compel anyone to do some- 
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thing that from the standpoint of their religion is wrong. We have 
always been willing to work that problem out as a practical matter. 

The Cuarrman. If the people are willing to pay their share of 
the freight, why should they not be allowed to do that but not neces- 
sarily join if they do not want to. I get lots of letters from people 
who do not want to join asking, “Why should we have to join a 
union in order to earn a living?” That is an important issue in the 
country. 

Mr. Revutuer. It would seem to me that where there are reasons of 
individual conscience, there are some practical way of meeting that 
problem, but the other people should certainly be required to belong to 
the union and ought to be encouraged to participate in the work of 
the union, 

In Canada this same problem came up in one of the disputes that 
arose—I think the Ford Windsor, Canada, plant—it was referred to 
an arbitrator. He ruled that everyone had to pay dues, even though 
they did not have to belong to the union. It was called the Rand 
formula. This type of arrangement became quite extensive in 
Canada. Now, we opposed that, even though we got the dues of every 
worker every month. We opposed that because we believed that made 
the union into a kind of dues collecting agency, because all the members 
paid taxes but we did not have the maximum participation. 

We think the union can make its contributions more fully if we 
can get the maximum number of workers participating in the internal 
affairs of the union, electing officers, deciding policy, and so forth. 
Therefore, we have not looked with favor upon the Rand formula 
because it made people pay dues on an automatic basis and did not 
involve them in the internal work of the union. 

We believe a union is more responsible, both in terms of the work- 
ers and in terms of its contractual obligations and in terms of the 
broad community responsibilities, if it can get a larger number of 
workers to participate in its internal affairs. 

The Cuarrman. I think I agree with that. It seems to me you do 
not get very good members if they are compelled and do not wish to 
join, whereas, if you get voluntary members by making your union 
attractive, I should think you would get a much stronger organiza- 
tion than through compulsory methods. 

One of the big complaints I get in the whole field of management- 
labor relations is that coming from those who do not want to join 
a union in order to work at a given plant. 

Mr. Revuruer. I think that, with the exception of that group that 
falls in the category of people who because of reasons of conscience 
do not want to belong, the other people who raise the objection do 
not, I think, have a justifiable basis for their objection. If they say 
the union is undemocratic, then they ought to get in and try to make it 
democratic. If they say there are things going on in the union that 
they disagree with, then they ought to use their right as a member 
of the union to try to correct those things. The only way you can 
make a union better if you belong to it is by working inside of it. 

The Cuarrman. I agree with that. You can’t get good members 
inside if they are reluctant members. I have discussed this with a 
great many people. Many members of your union have come to me. 
I have another situation in my own State right now. Men in the 
plumbers’ trade are trying to get into the union in order to have the 
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right of a job, and they are told, “We have enough. We don’t need 
you.” Union membership in such a case is the only means by which 
the man can get a job. Certainly everybody ought to be able to get 
into that union so he can have a job. It is a very complicated 
problem. 

Senator Purrer.. I agree with you, Mr. Reuther, that you have 
your members participate is most desirable, but is it or is it not a 
fact that partic ipation is voluntary except in the matter of paying 
dues, you do not insist that people attend meetings on forfeiture of 
membership. You do insist they pay dues. It is my understanding 
that in many, many unions the attendance at the membership meet- 
ings percentage is very low. What steps are you taking in your union 
or other unions to have members participate on a basis other than 
just voluntary except in the payment of dues, which is not voluntary? 

Mr. Revruer. Our unions carry on very extensive educational pro- 
grams, trying to make workers understand the problem we are 
trying to deal with, trying to activate them and get them to partici- 
pate in the work of the meetings of the unions. 

Again, to refer to the union closest to me, UAW-CIOQ, last year we 
had more than 16,000 workers participating, in summer schools, par- 
liamentary procedure, economics, and these other problems. We are 
trying to do what we can to get people interested. 

We have the same problem inside the union that we have inside 
our whole society. How do you get more people to realize that for 
every democratic privilege they have, they have a corresponding demo- 
cratic obligation. 

Their citizenship inside our society as well as our union carries 
with it an obligation, and they have to carry out those obligations. 
We constantly carry on a program of education. I think we are 
making a great deal of progress. 

Some of our local unions worked out a system before Taft-Hartley— 
it is not possible under T aft-Hartley—they worked out a system 
of fines. Supposing they had a membership meeting every month, 
they would require the worker to attend at least 4 to 6 membership 
meetings a vear and they would have a 50-cent fine. If he attended 
the 4 or 6 out of the 12, they would give the 50 cents back. The pur- 
pose was to get them out to the meeting and to get them involved 
in getting the kind of instrument they wanted to have. The Taft- 
Hartley law prohibits the locals from doimg that. 

Now. there was a practical little gimmick in which they said, “ You 
don’t have to come to every meeting, but out of 12 meetings a year, 
you ought to come to 4 or 6 of them, and if vou fail, we will fine you 
50 cents.” Now, that was to make the unions more democratic, make 
them reflect more nearly the will of the membership. Yet the Taft- 
Hartley works in the wrong direction on that. 

Senator Doucias. Could you compare the percentage of union mem- 
bers who attend the union meetings and the percentage of share- 
holders who attend annual corporate meetings, who elect boards of 
directors and determine company policy ? 

Mr. Revruer. The antidemocratic features of the American labor 
movement are those features which we have borrowed from corpora- 
tions. Obviously, if you took the number of General Motors workers 
who belong to the UAW-CIO and you added up the number of people 
who participated in union meetings during the year. there would be 
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many hundreds of thousands of them. Then if you find out how 
many people come to a General Motors stockholders meeting, you will 
find only a handful there. Corporations are very undemocratic. 

Senator Dovexas. I mean, is it actually true that only a few people 
attend the annual meetings of General Motors? 

Mr. Revrner. | have never attended one of their stockholders meet- 
ings, although the UAW-CIO owns one share of General Motors stock, 
which is to permit our research director to get in the meetings. 

Senator Doueias. Do they in practice have appreciable numbers? 

Mr. Revrner. No; the history of corporation stockholders meetings 
is that very few people come, 3 or 4 people come there with a combina- 
tion of proxies which control the thing. They aren’t democratic. 

Senator Douc6Las. So you would suggest if means be used by law 
to compel a larger proportion of attendance of union members at union 
meetings, that reciprocally such a requirement also should include a 
larger r attendance of shareholders at stockholders meetings / 

Mr. Revrier. I would not suggest you do either. 

Senator Doveras. If one is done, then the other should be done, but 
you would say better do neither ¢ 

Mr. Revurner. That is correct. 

I think the job of trying to encourage broad participation on the 
part of workers in the union is something that the unions ought to 
work on themselves, but the Taft- Hartley law now makes that more 
difficult by making it illegal for a union to levy a fine for nonattend- 
ance of membership. You will find that the tm begin, the abuses 
that you will find in the labor movement, are abuses limited almost 
solely to the unions that are not democratic in character. The demo- 
cratic unions are not guilty of these abuses. 

The Crairman. I wouldn’t think that the democratic unions would 
have much trouble getting membership. The biggest complaint I 
get from certain workers is that their unions are not democratic. 
I was told about a local in Pittsburgh of the CIO with 9,000 members. 
If they can get 25 to a meeting, they are doing well. When the mem- 
bers go there they are told what to do. They are not given any 
chance to debate. : 

That may be an overstatement, but the information came to me 
from members of the union. <A delegation of six men were sent to 
see me and said they were speaking for m: any more in the local. 

Mr. Revrner. Senator Smith, if in a membership of 9,000 workers 
they can get only 25 people to ‘the meetings and there are so many 
disgruntled members, it seems to me they ought to be able to get 
enough disgruntled members together. 

The CHatrman. Tagree. I told them, “It is partly your own fault. 
If you can get only 25 to a meeting, there is something wrong with 
your organization.” 

Senator Purreiy. Since my esteemed colleague, Senator Douglas, 
has brought up this question of the matter of stockholders’ meetings, 
I think he forgot to mention, and I am sure he wanted it in the record, 
that of course stockholders are first notified as to the business to be 
transacted and they also have the right to send proxies in, which they 
do. I wonder if you could tell us how many proxies are registered 
at your union meetings that are attended percentagewise by very few 
of your members. 
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Mr. Revruer. That is why we have democratic meetings, you can’t 
vote proxy: 1 member, 1 vote. You cannot come there w ith a block of 
proxies and cast 10 million votes. 

Senator Purrety. I am asking for information. Do you notify 
your members as to what business is to be transacted and give them 
the right then to have somebody cast a vote for them in a democ ‘ratic 
way / 

Mr. Revurner. They are notified what will be discussed, but they 
have to come and cast their own vote. They can’t vote by proxy. 

Senator Purre.t. Senator Douglas and I usually engage in 1 or 
colloquies before the day is over. 

Senator Dove.as, I enjoy this colloquy. 

In connection with proxies, I would like to point out that the man 
agement, of course, has the mailing list and I believe the expense of 
sending out and soliciting for proxies is now under SEC rules a 
legitimate company expense, so that it does not cost them anything 
to send out and get these proxies which come in more or less auto- 
matically. 

Senator Purreci. I think perhaps if the unions—I don’t suggest 
this, I simply say if they follow the same rules, I am sure there would 
be no particular objection even on the part of the members for the 
union paying the cost of sending out their proxies. 

Senator Dovetas. You mean it would be a checkoff for union proxy 
costs against the company 

Senator Purrec.t. There would be no checkoff, Senator Douglas. 

Senator Lenman. I know you had nothing to do with writing the 
Taft-Hartley Act, any more than I did, but I wonder if you have any 
idea, which I have not, what the reasoning was behind the provision 
to prevent the unions from taking such steps as might be desirable to 
require attendance at their meetings? It seems to me that it is a very 
great step forward in democracy. I wish that we had more of the 
stockholders attending meetings, and I want to say that an ever 
increasing number of stockholders do attend meetings of corporations. 
But I think the increased number is of tremendous advantage: I think 
it certainly is a democratic step to take means to get the members 
of the union to attend meetings at which they have a right to express 
themselves, at which they receive certain educational benefits, in which 
they feel a kinship with the other members of the union. 

Frankly, I rather think that I would like to see some kind of pro- 
vision made to require people to vote in this country as they do in other 
countries. I think we would have greater democracy, a greater par- 
ticipation, a greater unde .rstanding, a greater interest in government 
if that was the case. 

I just wonder whether you know what was behind the reasoning 
of this provision which prevented the unions from taking steps to get 
larger attendance at their meetings. 

Mr. Revuruer. I think, Senator Lehman, that essentially the Taft- 
Hartley Act was born out of a kind of attitude that unions are a 
necessary evil and that therefore you ought to permit them to do as 
little as possible. In other words, the unions are looked upon not as 
a constructive social force and an essential part of our democracy in 
the industrial area of our society, but as a negative thing, to tolerate 
as little as possible. 
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But take the philosophy that makes for this sort of union here, a 
union that says, “You ought to come out to our meetings. You ought 
to listen to what we are talking about. You ought to pick your leader- 
chip, you ought to decide what the demands ought to be, what the 
policies ought to be. We can’t make you come, but we are going to 
work out a reasonable rule that says if you don’t attend at least 4 
ieetings in a year, you will be fined 50 cents.” 

Isthat goodor bad? I think that is good. I think that is an attempt 
to get broader participation and yet the Taft-Hartley Act, which di- 
rects all sorts of criticism and restriction at labor on the ground that 
labor isn’t democratic, that the leadership on top is dictating to the 
rank and file, the Taft-Hartley law blocks that kind of broadening of 
democratic participation. 

Senator Purrett. Mr. Reuther, are you stating the whole case 
there? Is it not a fact that there is nothing in the Taft-Hartley law 
that prohibits you from levying that fine? There is something in the 
Taft-Hartley law that simply prohibits the employer from firing a 
man because he didn’t pay the fine? Now, there is a big difference, sir. 

Mr. Revutuer. That is right. There isa difference. If you can split 
a hair, you can split the difference. Let us be practical. These are not 
theoretical problems we are trying to solve. We are trying to find 
answers to real problems. In the case of a fellow who won’t come 
to a union meeting, you have to have a way of collecting the fine. 
Obviously, if you cannot find a practical way to collect a fine, a fine is 
not practical and will not do the job, because the very people who will 
not pay the fine are the people you have to involve in the work of the 
union in order to get them to feel it is their union. The fellow who is 
willing to come, you do not have to fine. You cannot on the one hand 
make the charge against organized labor that it is an operation where 
the labor bosses are dictating to the rank and file and the rank and file 
have nothing to say, and then turn around and block the union from 
trying to get mass participation. 

Senator Purre.t. I am not trying to argue the point. I am trying 
to get this thing clear. Actually, then you wedld say that for the 
vast majority of certain members of certain unions anyway, or the vast 
majority of members of certain unions who refuse to come to unions 
or don’t come, their very absence would indicate a refusal that they 
do not come to the union simply because they do not want to come and 
you feel that the imposition of this 25-cent fine would require you to 
ask the employer in every case to fire that man for nonpayment of the 
fine? In other words, is such a large percentage of your membership 
<o disinterested in the union movement that they do not want to come? 

Mr. Revtruer. Union members are just average Americans; they 
have the same problems, the same attitudes, the same deficiencies as 
people have in their citizenship responsibilities in our society as a 
whole. We know that it is one of the real tragedies of America that 
millions of people do not participate in the discharge of their citizen- 
ship responsibilities. Now, our workers, when you get something that 
is hot, when you get a real critical issue, then they are active. When 
things are going along smoothly and there are no pressing problems, 
they become less active. We are trying to find a way of involving them 
on a sustained activity basis. It seems to me that having a fine is a 
reasonable way. We do not want the people discharged for nonpay- 
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ment of fine. We would like to have them pay the fine or what we 
would prefer is for them to come to the meetings. 

Senator Purre... It has just been called to my attention that noth- 
ing in the Taft-Hartley law prohibits the union from recognizing 
attendance by a reward of some kind, even a 50-cent reward, if you 
wish to give it to them for attending the meetings, an incentive to 
attend. 

Mr. Revruer. I would like to tell the Senator we have tried all the 
wrinkles in this one, and we always wind up with this trouble, that 
the law was made specificlike, to block us from doing this thing. 

Senator Purretn. There is no law to prevent you from doing that. 

The CuarMan. What you would have to try is a compulsory 
checkoff of a fine. 

Mr. Revruer. That is a kind of subterfuge. 

Mr. GotpperG. Senator, there is a precise case. Unless you are 
talking about dividing up the union treasury in some way on the 
basis of a premium being paid out of the union treasury for attend 
ance, but where the auto workers attempted to do precisely what you 
are discussing, the Board held that that was a violation. 

Senator Purre.t. I would like to get the case. 

Mr. Goippere. We will furnish it. 

(Following his testimony, Mr. Goldberg furnished the citation as 
follows: Electric Auto Lite Co., 27 LRRM, 1205, 92 NLRB No. 171.) 

Mr. Revruer. I think we had a local union and a 50-cent fine. They 
charged 50 cents more dues per month which they rebated to all the 
people who met the requirements. That was held to be in violation of 
the act. 

Senator Purrent.. That is a little different than just giving them a 
reward for attending. 

Mr. Revruer. That is a kind of wrinkle you are proposing. 

Senator Purret.. I am not proposing any wrinkle at all. Iam not 
proposing anything. I thought perhaps you would like some new 
ideas as to how to get membership attendance. I thought that was 
one of the ways. I have the case here. As a matter of fact, in one 
case you fined them and in another case you rewarded them. So it 
is a combination of the two, not the reward alone. 

Mr. Revruer. It depends on whose money you are rewarding them 
with. That is the problem. 

Senator Dove.as. I do not want to prolong this discussion unduly, 
but all large organizations have this trouble. In one of the veterans’ 
organizations to which I belong, I know of a post which has 5,000 
members, and it is lucky if it gets 50 members out at a meeting. Now, 
they resort to everything, raffles, lotteries, and various other induce 
ments, but still they do not get large attendance. The people are bus) 
with their own affairs. 

Mr. Reurner. That is right. When you get a pressing problem, 
they come. When things are not pressing, they stay away, like aver 
age Americans. 

We have a number of other suggestions we would like to raise 
with you. 

The CitarrmMan. Proceed. 

Mr. Reurner. We think the question of the right of strikers to 
vote in respect to determining bargaining rights is a very fundamental 
question because the right to strike, to have real meaning, means that 
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you can exercise the right to strike without being penalized for hav- 
ing exercised that right. That means that workers engaged in strike 
action, in the event there is a dispute as to the bargaining agency, 
should have the right to participate in that vote. 

The Cuatrman. Is that not covered by Senator Taft’s amendment ¢ 

Mr. Revrner. He has met the problem, as I understand it, only 
partly. We propose that it be met completely, We also think that 
the right to picket has been unduly restricted by the Taft-Hartley 
Act because the right to picket is a form of free speech. It is a means 
by which the w orkers have a right to let the public know, let other 
workers know that workers are on strike, they have a grievance and 
to advise them of the nature of that grievance. We think that is a 
fundamental right which has been greatly restricted by the Taft- 
Hartley Act. 

We believe also that the right to solicit and enlist the aid of others 
to assist workers in a dispute has been greatly curtailed by the Taft- 
Hartley Act. The employer is free to farm out his work. He can 
solicit the aid of another employer. He can get an aid to do his 
work for him while the workers are on strike. 

The Cuarrman. We are trying to meet the problem of struck work. 

Mr. Reurner. It seems to me that if the employer is permitted to 
seek the assistance of another employer to try to overcome the diffi- 
culties he may have in a given strike situation, then by the same 
standard the worker ought ‘to be morally permitted and legally per- 
mitted to try to get the assistance of other workers to help him, be- 
cause if it is good for the employer, it ought to be squudlty proper 
for the employee to do the same thing. 

Yet, the Taft-Hartley Act is a one-way street with respect to that. 

Mr. Gotpperc. Before we leave that subject, the struck work pro- 
viso that Senator Taft has introduced is only part of the aathie 
When I later supplement Mr. Reuther’s statement, I will talk about 
some other problems in the field. 

Mr. Revrner. I would like to say just a few words about the scope 
of the collective-bargaining effort. There has been a great deal of 
misunderstanding as to whether it would be desirable to limit the 
scope of collective bargaining. There is the question of industry- 
wide collective bargaining. In the auto workers union we do not 
have industrywide bargaining, we have corporationwide bargaining. 
We negotiate with General Motors, Chrysler, and the other companies. 

In the steel indudstry we actually have corporationwide bargaining. 
It is true they bargain at the same time, parallel with the same com- 
panies, but they do not have industrywide bargaining. 

A good example of industrywide bargaining is found in the cloth 
ing industry. They have had industryw ide bargaining for a number 
of years and have developed a greater degree of stability and maturity 
in labor-management relations than in any other industry. The key 
to whether you have satisfactory or unsatisfactory bargaining is not 
the scope of the bargaining, it is the attitude that comes to the bargain- 
ing table. In the clothing industry, where you have industrywide 
bargaining, you have good faith bargaining, you have a mature ap- 
proach to “the qeapetialbilitics at the bargaining table. The result is 
you have stability and relative peace. 

So that the thing that determines this is not so much the scope of the 
bargaining as much as it is the attitude of the parties that are brought 
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to the bargaining table. And trying to limit the scope of bargaining 
will in no way correct that basic problem. 

I hope that the Congress wiil not attempt to begin to restrict the 
area of the bargaining by moving into that field. 

Now, with respect to trying to improve the machinery of the Na 
tional Relations Board, we would urge your very careful considera 
tion of those desired steps that we think will assit in trying to expedite 
the work of the Board. The records that we have been able to 

gather indicate it takes 469 days on the average to process a case 
anieah the machinery of the National Labor Relations Board. 

I have here a case that came out, and I would like to call it to your 
attention, if you would care to check into it. It is case No. 11-CA-308. 
The decision was issued just a couple of weeks ago. 

Now, this decision involves a worker in a lumbermill in North 
Carolina who was discharged following an incident that occurred in 
the plant where he was threatened by the manager of the plant with a 
gun and was beaten up, the particular employee. was a person who had 
lost his leg and he was a cripple. He had worked for 72 cents an 
hour, 70 hours a week, and he was denied any overtime. When the 
union came in there, organized the plant and began to process his 
claims for back pay under the Wage and Hour Act, he was disch: arge. 
Now, he was beaten up and discharged January 10,1951. The trial 
examiner handed down his decision in April of 1952. The NLRB 
acted on the case on March 11, 1953. If that case is contested now in 
the court of appeals, it will take another year, and if the decision of 
the court of appeals is contested in the Supreme Court, it will take 
stillanother year. It may take more than 4 years to get justice for this 
worker. 

Now, he has been getting 72 cents an hour. If he does not starve to 
death by the time the case is finally disposed of, he may ultimately 
get what he is entitled to. We believe that delaying the disposition 
of these kinds of cases is in effect denying justice, because a worker 

cannot wait that long to get justice in these kinds of cases. 

The Cuarman. I think you are entirely on sound ground. Do 
you have specific recommendations to make? 

Mr. Revrner. We would recommend you reestablish the procedure 
of having prehearing elections. We would encourage the expansion 
of the staff of the various branches of the Labor Board, to give it an 
adequate budget and adequate staff, competent staff, so that you could 
try to expedite the machinery there. 

We do not believe that the expansion of the personnel of the Board 
itself is the answer to that problem. We think the answer lies in 
expanding the budget and the functioning personnel of the Board 
plus the preelection machinery that used to “ the practice but that 
was abolished under the Taft-Hartley setup. 

Senator Doveras. Would you describe that point a little bit more 
fully, namely, the idea of elections prior to hearings? 

Mr. Revurnuer. I will have Mr. Goldberg do that. “He can give you 
the technical background better than I, if you would have him answer 
that particular point. 

Mr. Goupperc. pay fly, it is this: When an election petition is filed 
before the Board or a representative petition, many questions are 
often raised as to the scope of the unit, who is included in the unit, 
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and so forth. Those now lead to very lengthy hearings before the 
hoard and the Board has to make a formal determination. 

Senator Dovetas. The Board itself? 

Mr. Gotppere. Yes, the Board itself must make a determination of 
that. Under the Wagner Act procedure before this limitation was 
written into the Taft-Hartley, the Board was authorized to conduct 
an election and then the election itself solved many of those problems. 
Perhaps the unions won so overwhelmingly it became academic as to 
who was included specifically in the unit, because everybody voted for 
the union. So that the election itself determined many of the issues 
that would normally under the present procedure be brought in. 

Now, what is being proposed is restoration of the former practice, 
and I do not think anybody would object to it, because no good reason 
has been shown for the elimination of it. In other words, if a decision 
is filed, the Board determines, “Let us have an election,” and then 
when the results of the election are in, much of the technical jockeying 
around between the parties ceases because they see there is no exact 
purpose in the jockeying around. 

Senator Doveras. They still have to decide what the bargaining 
unit is, though ? 

Mr. Gotppere. Yes. 

Senator Doveias. Who would make that determination under your 
p a 

GoxtpnerG. The Board ultimately makes it in any event, but 
very om the parties withdraw the assertions that they are making 
in the light of the results of the election. 

Senator Doveias. Would you allow examiners to make tentative 
rulings ¢ 

Mr. GorpperG. I would allow examiners to make rulings. I would 
give them complete administrative discretion to do so. 

Senator Doucias. So there would still be due process but simply 
not the right of immediate or interim appeal ¢ 

Mr. GotpperG. There would be complete due process. There would 
be a complete right to ventilate all the attitudes. 

Senator Dové.as. But not appeal prior to the election ? 

Mr. Goupperc. That is correct. In other words, all that happens 
when you have an appeal prior to election is technical reasons eine 
asserted that may prove to be academic in the light of the results of 
the election. 

Senator Dovetas. In the meantime, the employer in the community 
frequently will bring all kinds of pressure to bear against union or- 
canizers and men active in the union so that the union becomes weaker 
the longer the election is delayed. 

Mr. Gortppera. That is correct, and that might adversely affect the 
results of the election, which no one would support. 

Senator KenNepy. In order to have an effective election you would 
have to have some preliminary decision. 

Mr. Goippere. Yes. That is made in due course, but a lot of the 
technical arguments as to who is technically included and all of that 
can be reserved, the vote can come in and after the vote is in, parties 
are still free to challenge any of the things they may want to chal- 
lenge. At that point the Board can make a determination, but the 
practical experience has been in the days prior to Taft-Hartley that 
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a great many of the objections that are now asserted in advance dis- 
appear once the results of the election are known. 

Senator Purretn. Mr. Reuther, I was interested in your comments 
about the composition of the Board. You apparently feel that it 
should not be changed in number ? 

Mr. Revurner. That is correct. We think that to enlarge the Board 
will be moving in the direction of what will be thought to be a po- 
litical stacking of the Board. We think, no matter who is in power, 
that isa mistake because the Board should be nonpartisan and should 
be above the shift in the political situation in the country. 

Senator Purreri. One of the ways we get it nonpartisan, as far 
us one can, would be to have it bipartisan. Would you object partic- 
ularly if perhaps suggestions were made that: No. 1, it be enlarged; 
No. 2, that it be bipartisan ‘ 

Mr. Revruer. I think if it were nonpartisan it would be very satis- 
factory. 

Senator Purret.. I would love to have it that way, sir, any board. 
I wondered if perhaps reaching that point might be by making sure 
that you would not have a stacked board as you spoke about under 
any condition. Would you have any particular objection to a bi- 
partisan board ¢ 

Mr. Reurner. As far as we are concerned, we would not want the 
Board loaded in any direction. We think it should be as nonpartisan 
as possible, so that we can objectively approach the problems with 
which it is to deal on a nonpolitical basis. 

Senator Purreti. Would you have any strong objection to an in- 
crease in the number on the Board 

Mr. Revrner. We do not think the size of the Board is the answer 
to the problem. We think the machinery has to be streamlined and 
strengthened. In many respects, if you have a larger board you will 
slow down the work of the Board on those issues which the Board 
has to consider as a whole. A 9-man board will take longer to resolve 
un issue than a 5-man board. 

Senator Purrert. Do not misunderstand. My reasons for the ques- 
tion are not because I have any ideas about it. Those suggestions 
were made, and I wanted to find out what your reactions were. 

The Cuamman. I want to make one observation. I might say we 
have tried in the State of New Jersey in our State courts to keep the 
nonpartisan attitude, but over the years we have discovered that it 
has been wise to balance our judiciary as far as possible with the same 
number of both political parties so we would not get it unbalanced 
one way or the other. It was not with the idea of playing politics. 
The idea was to try to keep a judicial attitude and not have a pre- 
ponderance of members from one political party. 

If we had a board of 7 here, 4 and 3, depending on the parties in 
power, it might be wise. I want to get it just as judicial as we can get 
it. I assume you do. We try to balance the Supreme Court, and 
so forth. We have tried to. It has not always worked. 

Senator Doveras. Might I make a comment in the disguise of a 
question ? 

The Cuarmman. Not in disguise. I would like to have it open and 
aboveboard. 

Senator Dovenas. I will put it in the form of a statement and a 
question. Mr. Reuther, has not your experience with so-called bipa 
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tisan boards been that instead of their being nonpartisan they consist 
of partisan members of the majority plus fifth columnists inside the 
minority party ¢ 

Senator Purre... If I might say something, I think experience in 
the past will indicate that is pretty true. 

Senator Neety. Would you not agree, Senator, that has been true 
regardless of which party was in power / 

Senator Purrets. This is not the place for this comment, but my 
experience is limtied to 20 years, and we have not been in power in 
that time. 

Senator Nerery. When vou become older I believe you will learn 
that one party goes just about as far as the other in matters of that 
kind, 

Mr. Revrner. We have several other suggestions, if 1 may continue. 

We would like to recommend your serious consideration of trying to 
simplify the filing requirements of the law. We do not object to filing 
our financial data. The CIO union, if you will check the records, 
made these reports to their membership long before the law required. 
This is the last financial report of our UAW-CIO. What we do is 
typical of the other CLO unions. 

Any members of our union can demand to see the records in the home 
office, and he gets these quarterly reports. But we do believe that the 
requirements ought to be changed so that for a slight technicality 
we should not have a bunch of workers declared in noncompliance and 
thus complicate our collective bargaining. Where there is some slight 
error because of a technicality, the board ought to use the rule of reason 
to try to work that out so that workers are not declared in noncompli- 
ance and complicate their relationship with the employer. 

Senator Dovetas. Mr. Reuther, what would you say to this: The 
Taft-Hartley law requires unions to make financial reports to their 
members. To what degree do you think that employers associations 
should be required to make financial reports to their members because 
of their correlative situation ¢ 

Mr. Reurner. | think if you are going to apply this standard to 
labor, 1 do not see what moral reason you do not apply it to other 
like groups in our society. 

Senator Dovetas. That would embrace the National Association of 
Manufacturers Chamber of Commerce, national metal trades, local 
employers associations, chambers of commerce, trade associations in 
particular industries, and so on. 

Mr. Revuruer. That is right. We do not object to doing this. We 
did it before the law. We think it is proper. Wethink every membe 
who pays dues in our association is entitled to know what has happened 
to his money. We make an accounting. We have certified public 
accountants who make the report and that report goes out to our 
membership. We do not object to that. We would like to ask that 
you avoid slight technical reasons that bring us into noncompliance. 
We object to a decision if it was not an attempt to meet the requirement 
of the act. We think you can refine the language of the act so that we 
do not get into noncompliance for those technical reasons. Mr. Gold- 
berg will have specific language on that. 

Senator Purretn. Mr. Chairman, I think it is only fair at this time, 
in view of my esteemed colleague’s remarks, Senator Douglas, that 
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we ought to note that every stockholder of a corporation gets an 
annual report of the financial condition and to the best of my know]- 
edge—and I am not defending anyone, I am out here to learn and | 
am learning—I think it well to state to the best of my knowledge an) 
members of any of the associations I happen to know about also have 
access to the financial records of those associations. 

Senator Doueias. Are these matters of public record ¢ 

Senator Purrety. I do not know enough about them, but I do know 
every time I wanted to find out as a member, I was able to find out. 

Mr. Gorppere. Is it required by law, Senator, if I may ask a ques- 
tion ¢ 

Senator Purre.y. I do not know if they ever thought about the need, 
whether there was legal requirement or not. They feel it is moral. 
That is the thing that governs, I believe. 

Mr. Gorppera. I think the point Mr. Reuther was making was that, 
as in many aspects of the Taft-Hartley, the labor unions resented the 
fact that they were singled out to do something that they did and that 
other elements in the society do too, not as a matter of legal compulsion 
but as a matter of their moral responsibility to their membership. 

Now, this report Mr. Reuther has, which I think you should look a 
goes far beyond the requirements of Taft-Hartley. The Taft- Hartley 

requirement is only sort of a consolidated balance sheet which does 
not tell anybody anything. But this report of the auto workers, and 
knowing the auto workers haven’t looked at it, requires details that 
the law does not require. So the resentment here, as in so many other 
lields of the law, was the discriminatory treatment meted out to labor 
unions that they did not feel was justified. I think this rule ought 
to be observed by everybody. Like in so many fields, we don’t need 
a law to make it observed. 

Senator Purre.y. I was not trying to express an opinion. T simply 
felt for the record we ought to have a complete answer. 

Senator Gotpwarer. Mr. Goldberg, as a point of information, is 
the CIO a corporation ¢ 

Mr. Gotpserc. No; the CIO is an unincorporated association. 

Senator Gotpwarer. Are any of the larger unions a corporation / 

Mr. Gotpperc. No union of any consequence, of any bona fide char- 
acter, is incorporated. 

Senator Gotpwarer. You do not have to incorporate ¢ 

Mr. GoutpperG. No. As a matter of fact, it is contrary to the na- 
ture of the union to be incorporated. 

Mr. Revuruer. I would also like to state that we think the anti- 
Communist affidavit is of no value, that the purpose for which it was 
originally projected into the law is not being served. As a matter of 
fact, our experience has indicated that the Communists have gained 
au great deal by that clause in a situation where Communists who, as 

e all know, have only contempt for the truth, do not hesitate to sign 
a non-Communist affidavit. Having signed it, they then pose as though 
they are non-Communists and use the ‘affidavit to prove it. They say, 
“You know I could not be a Communist, because I just signed this 
thing.” 

Our experience is that that is not the effective way to deal with this 
problem. And extending it to employers is not going to make it more 
elfective because to begin with, I do not think there are many employers 
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vo are Communists and if there are a few, they will be governed by 
‘he same lack of moral standards that the Communists are governed 
ly who may be in the ranks of the worker, and they will sign it just 
‘ie same as the other Communists. 

You cannot expect people who have no respect for the truth to be 
influenced by the requirement to sign an affidavit because they wil) 
sign it, ignore it, and go on their merry way of defying all the things 
that the affidavit was supposed to say they were going to defend. 
We think as a practical matter it has no value. 

We are all aware of the fact that we have to be internally vigilant 
to meet the threat of communism, but it is something that should not 
be injected into the labor-management law. That should be dealt with 
as a matter of security and not as a matter of labor-management 
relations. 

The CuairMan. Most of the people testifying testified along the 
same lines. They do not think there is any value in that affidavit. 
They think there might have been some value in the beginning when 
we were feeling our way. The direction we are moving is along the 
line you suggested of having a special body to determine whether the 
union is Communist dominated. Have you worked out with your 
counsel any proposal along that line that would be helpful to us? 
We want advice as to the best way to establish such a program. 

I want at this point to commend you. I think the CIO has been 
doing a wonderful job. I have been working with Jimmy Carey 
on this situation in my State of-New Jersey. I know you can give 
us from your experience real suggestions as to how we can meet 
that situation. 

Mr. Reuruer. The real job of cleaning the Communists out of the 
American union has to be done inside the union itself. That is the 
place to do it. You cannot do it from the outside. It has to be done 
by the membership themselves in these unions. That is why in the 
CLO we kicked the “Commie” dominated unions out. We said, “You 
can’t use our good name and behave like you are behaving.” We kicked 
them out. 

Communists at one time in the UAW-CIO had a great deal of in- 
fluence and almost controlled it by a combination of political group- 
ings. We cleaned that out. I say that internal vigilance on the part 
of the membership of these unions is the only real sure answer to this 
problem. 

The House Un-American Activities Committee gets in this thing 
sometime.’ I tell you frankly, as far as our experience is concerned, 
in every situation where they have moved in—and in some cases they 
have labeled people Communists who were not Communists or made 
that inference—the result is the bigger the umbrella, the more pro- 
tection the Communists get. 

In those situations where they have moved in, we have had a more 
difficult job of fighting the Communists than where they were not 
interfering. The job has to be done within the unions themselves. I 
believe it is a mistake to try to inject this issue in the Labor-Manage- 
ment Relations Act because it does more harm than good. That is true 
since the Communists are not operating underground. 

When Taft-Hartley was first passed, the Communists were working 
above ground and the known Communists in that period in some cases 
did not sign the affidavit. That was the party line. When the party 











432 TAFT-HARTLEY ACT REVISIONS 


went underground, the fellows were all instructed to step up and 
sign it. W hether they resigned the day before they signed it or went 
through some sort of maneuver, I do not know, but the fact is since 
the Communist Party went underground, the people whom we believe 
to be Communists have been willing to sign the Communist affidavit 
and exploit the fact that they have signed it. 

Senator Douagias. Mr. Reuther, here is one of the problems that 
comes up: U. E. Mill, Mine and Smelter Workers, and one or two 
other of the Communist-dominated unions, in fact all of them, will be 
able to win elections in some cases and will then be certified as the bar- 
gaining agents. They have status before the National Labor Re- 
lations Board as other unions do. Then there is a very profound ques- 
tion which is whether they should be allowed to have collective bar- 
gaining rights protected by the law if the union is clearly and w- 
disputably Communist dominated. 

T hat is what Senator Goldwater is trying to hit at in his bill, taking 
away collective bargaining privileges from them until they can clean 
themselves. This is important because they are dug in there through 
those unions in a number of essential industries, in copper, in some 
of the vital plants of GE, and I believe of Westinghouse, on board 
the ships in the wireless operators in the American Communications 
Association, we believe on the docks of the west coast through the 
Jnternational Longshoremen’s and Warehousemen’s Union, and so on. 

Now, they have won elections under democratic procedures. NLRB 
has certified them as representative bargaining agencies. But we 
suspect their leadership. They have so twisted ‘and turned with the 
Communist line that it is obvious that they have been operating under 
central control. What are we going to do with those people? That 
worries us. You can handle the Communists inside your union, and 
nearly all the CIO unions can handle them, and nearly all the A. F. of 
L.. unions also. But here are these 11 independents, and possibly 1 or 
2 others that may pop up, that are there with Communist leadership 
in some strategic spots and enjoying legal protection of their bar 
gaining rights. 

Mr. Gotpeerc. May I interrupt because I think we want to make a 
factual correction. The radio operators on board ships, as far as 
the CLO is concerned, are organized into the American Radio Associa 
tion, not the communications union. 

Senator Dove.as. I beg your pardon, Mr. Goldberg. 

Mr. Gotpserc. That is a good non-Communist union. The presi- 
dent of that organization was our chief prosecutor against the Com- 
munists. 

Senator Dovcras. I welcome that clarification about the ship radio 
operators in the CLO. Does the Independent American Communica- 
tions Association which is not in CIO have any operators ? 

Mr. Gotprerc. Not aboard ships. 

Senator Doveias. They have been eliminated from the ships? 

Mr. Gotpserc. They are in Western Union, McKay Radio. 

Mr. Revruer. We have this problem: Supposing the law said that 
if in the judgment of the National Labor Relations Board after due 
investigation, and so forth, it was found that a union was Communist 
dominated, the Board then could withdraw certification. In other 
words, they would withdraw the protection of the rights that flow 
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from the certification of the National Labor Relations Board. Unless 
you could take the rank and file away from that leadership, they could 
still strike the plant. The National Labor Relations Board does not 
give them the power or the right to strike the plant, so they could 
still use their economic power. Therefore, in the final analy sis, until 
you can strip the Communist leaders of the rank and file support, you 
have not really dealt with the basic problem. 

Now, there are unions in America that are non-Communist that do 
not have the rights under the Taft-Hartley Act because they have 
not signed the : affidavit and yet they bargain with management, they 
sign the agreements, they go through all the other normal collective- 
bai rgaining processes, Therefore, just withdrawing the certification 
that can be given by the National Labor Relations Board will not in 
itself meet the problem until you strip these people of the rank and 
file support. 

Senator Dove as. What is the answer / 

Mr. Reurner. The answer is to have a union go in there and out- 
work and outfight and outtalk and outmeet the Communists and beat 
them in their own backyard. There is no other answer to this problem 
in a democratic society. 

Senator Dove.as. In a number of cases you find the employers—I 
do not make this as a general charge—but in a number of cases you 
will actually find the employers favoring the Communist unions be- 
cause the Communist union, in order to hold onto recognition, will 
frequently make concessions on wages, hours, and working conditions, 
which the non-Communist unions will not. So that you frequently 
have a very unhealthy situation in which the employer will actually 
foster the Communist union. I do not say that is a general situation 
but I have known it to exist. 

Mr. Revruer. I have known it to exist. I know a specific situa- 
tion where the employer has played “footsie” with the Communists 
in order to keep the union divided. He would rather play “footsie” 
with the Communists because he could always threaten to take them 
on that issue and compromise rather than have the workers join a 
powerful union where they could not be intimidated with that kind 
of threat. 

Senator Doveias. For instance, take the U. E. Jim Carey’s union 
las been going to bat with them, but it has not been able to dislodge 
them from General Electric. 

Harry Bridges’ union still has the docks on the Pacific coast. 

The mill, mine and smelter workers have virtually the entire copper 
industry, I believe. Suppose we were to have a war or be on the 

verge of war, would there not be danger of sabotage, would there not 
be danger of strikes disguised as economic strikes but in reality 
politic -al strikes 4 

Mr. Revrner. Wherever you have Communist leadership in a trade- 
union, you always run the risk of manipulation of political strikes 
under the guise of legitimate economic strikes. That is an old Com- 
munist technique. That is why the Communists are such serious 
threats in Italy and France because they are able to use a trade-union 
base they have—it is a powerful base—in order to achieve a political 
objective by economic means. ’ 

Senator Doveras. How can we clean these industries out as rap: 
idly as possible ? 
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Mr. Revurner. I think some missionary work could be done with the 
employer groups who are talking loud and sweet and noble and pious 
about free enterprise and all these other things and get them to quit 
playing “footsie” with the Communist unions. 

Our own union has had experience where we tried to move in and 
clean out the Communists in F. E., for example. As you know, it is 
out in the Midwest there, and we have had employers that have played 

“footsie” with them wilfully and deliberately. Why? Because they 
basically would rather have two unions in there, pit one against the 
other, even though one was a Communist union. 

Senator Doveias. Have the Communists not in the last 2 or 3 years 
been very soft in their wage demands and demands to help their mem- 
bers because they feel in “such a vulnerable position? I understand 
they will make concessions to management on these issues if manage- 
ment will recognize them and deal with them, so that in effect the 
Communist unions sell their members down the river in return for 
recognition from management, and they become therefore a sort of 
company union, strange as it may seem. 

Mr. Revuruer. Since the Communists are only colonial agents for 
the Soviet Union, getting a less favorable economic package for the 
workers in order to maintain power to use down the road somewhere 
is obviously a small concession to make to an employer, and they will 
do it every time. The Communists are not interested in the welfare 
of the workers. They do not want any of the problems solved. The 
want to be able to exploit the unsolved problem. 

Senator Doveias. What else would you do besides working on the 
employers ¢ 

Mr. Revruer. I think on the one hand if you didn’t have the em- 
ployer playing “footsie” with the Communist union and on the other 
hand if the non-Communist unions aggressively push their drive to 
win away the workers from the Communist-dominated unions, I think 
the combination of those two factors will do the job. 

Senator Doveras. Are you ready to go into those electric plants and 
metalliferous mines, nonferrous-metal mines and attempt to win the 
wi age rights for those employees? 

Revruer. We have been working at that project. The steel- 
wor bisa have had some organizational activities in the ore mines out 
west. 

Senator Doveras. But they have lost some of those elections, have 
they not? 

Mr. Revruer. — have to go back. One of the reasons why they 
lost is precisely because some of the big smelting industries played 
“footsie” with the mine, mill, and smelter workers group when the 
strike was on. If you got behind that thing, you will find collabora 
tion between the employer group and Communist-led union. There 
is no question about that. Now, if management people will quit pla\ 
ing “footsie.” then these other union groups will be able to make more 
progress. There is no simple answer to this problem, it is a hard 
battle. Making democracy strong and making it survive in this period 
of world history is not an easy matter. Cleaning the Communists ou! 
of important strategic positions in the labor movement is not an easy 
matter. We went through it. It is a pretty hard battle. You have 
to get more of your people at the meetings. They have to stay late: 
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than other people. They have to work harder, fight harder, and out- 
vote them. There is no other way to do it. 

Senator Doveras. Is there any way of sweeping clear these con- 
tracts which UE has with General Electric, Westin house, which 
the mine, mill, and smelter workers have with Phelps Boden, Kenni- 
cott, and Anaconda, and which Harry Bridges has out on the coast 
in the ports of San Francisco and San Pedro? 

Mr. Revrner. I understand that Mr. Carey, as the secretary- 
treasurer of the CIO and also president of the LUE, is going to deal 
more extensively with that, because his union obviously has the most 
difficult portion of that problem. Our union is by and large out of the 
woods on that. We have done our job, and it is behind us. We had 
our problems and we took them on and we found there was no substi- 
tute for just plain hard work. You had to be there earlier than the 
Commies, in large numbers, and you had to stay until the last issue 
was nailed down and you had to outwork and outfight and outvote 
them. 

Senator Doveias. The trouble in the case of these other unions is 
that the Communists and their sympathizers have the machinery, they 
are in possession of the union machinery. 

Mr. Revruer. They were in possession of the union machinery in 
most of our unions at one time, and we had to work at it. The average 
American worker will respond if you can get to him. In many cases 
he is not being reached. In many cases the employer is helping to 
confuse him on it. He cannot understand why the employer is getting 
along so well with these people if they are Communists, because he 
knows the employer is anti-Communist. He can not figure it out. It 
is hard to figure out. 

Senator Purret,. Mr. Chairman, I would like to go on record as 
expressing my view too that the taking of the oath on the part of 
| party and not 2 is unfair to begin with. Both should have been asked 
to take the oath. I also want to compliment you, Mr. Reuther, and 
your organization on the excellent job you have done in many sections 
of the country and perhaps all, I don’t know, in cleaning out these 
Commie influences. You have done an excellent job, but 1 am afraid 
there may be some misunderstanding with the discussion that just took 
place here as to the number of employers that are playing, as you say, 
footsie with the Commies and also I think it is important to bring 
out—it has been brought to my attention—that in the case of the Gen- 
eral Electric, the United Electrical Workers, and I do not know 
whether Commie-dominated or not, that the contracts they have with 
GE and the International Union of Electrical Workers are substan- 
tially the same, the terms, working conditions, wages, and so forth, so 
there would be a case certainly where apparently the leadership in one 
union, not a member of your group, demanded and obtained the same 
terms that you have asked for in your organization. 

But the question I would like to ask is: Are there a great number 
percentagewise of these employers who are playing footsie with the 
(Commies ? 

Mr. Revrnuer. No. First of all there are not a great number of 
(‘ommunist-dominated unions and therefore there are not a great num- 
ber of these management groups. There are just a few of them. I 
think you can build a pretty substantial case around this point that 
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Senator Douglas has raised, that there have been cases, and some of 
them involved plants in a strategic position as it relates to our defense 
effort, where management knowingly has a Communist unions. 
Now, why they do it, I am unable to tell you, but there are such cases, 

I remember back when we were fighting our battle against the Com 
munists a big corporation in the auto industry would make little side 
deals behind our backs with the United Electrical Workers. These 
things used to pull the rug out from under us. We know those things 
took place. Maybe the management was motivated by the desire of 
trying to play one union against the other. But the facts are that there 
are these situations where industry has seemed willing to accommodate 
themselves to situations which on the surface have strengthened the 
Communist-dominated unions. I call your attention specifically to the 
whole history of the copper situation, the Anaconda copper strike. 
Get the facts and the background of that and see how that was maneu- 
vered as it related to the mine, mill, and smelter workers, which, in our 
opinion, is a Communist-dominated union. We kicked them out of 
the CIO because of that. How do you prove somebody is a Commu- 
nist? You have to belong to the party with them, I suppose, and sit 
in the party-cell meetings and say, “Yes; he sat next to me; therefore, 
he is a Communist.” I was never a member of the Communist Party, 
so I cannot say that. Every time the party shifts its position, they 
shift one step behind that. If today they are for this, the party is 
going in this direction, they are behind. The next day if the party 
inakes a sharp turn to the left, they are behind them. 

We have a saying in the union: “If a fellow looks like a duck and 
quacks like a duck and walks like a duck, the possibility is that he is 
a duck.” That is the way with a Communist. If the guy does every- 
thing that the party does, the prospects are very good that he is a party 
member or fellow traveler. 

We kicked the Mine, Mill and Smelters Union out of the CIO be- 
cause we think it is Communist-dominated. We had what we thought 
was satisfactory proof to back up our charges. 

Get the histery of the strike in the copper industry which was 
just at the time, mind you, when copper was the most critical metal we 
had in our defense program. In the early part of our defense effort 
copper was the tightest metal we had. It was tighter than steel or 
aluminum. You look and see what happened there. I think you 
can substantiate the allegations that there was some kind of collusion 
there between that union and that employer. 

Senator Purret.. Of course what we are trying to do here is trying 
to find out the happy solution to these problems between management 
and labor. So I certainly feel none of us are in a position to defend 
or grant the cause of any group. We are seeking facts. I think, 
however, it might well be there are two factors that I think, Mr. 
Reuther, you failed or forgot to mention in cases where management 
has recognized so-called Communist-dominated unions. It may be 
that, No. 1, the evidence as to whether they were communist-dom- 
inated or not is of such a nature that an employer could not very well 
make the charge; and, No. 2. it might well be that regardless of that, 
the people chose those people as the bargaining agent and there is 
nothing that management can do in those cases, and I think for the 
record we should state that. 
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Senator Doveias. I want to make the record clear that I agree 
those are actual cases, too. Perhaps they are the majority of cases. 

Senator Purrert. That is right. 

Mr. Revruer. The point you make, I think, is well taken, that an 
employer in the one case may not have sufficient evidence to justify 
‘he conclusion that a union is Communist-dominated, although I think 
‘1 the case of the United Electrical Workers and Mine, Mill and 
Sielter Workers, the record is there and any reasonable person would 
come to the conclusion they are Communist-dominated. 

The other point is that the company may not be able to do anything 
about it because they have the support of the workers. That was the 
problem I was dealing with. I say you cannot pass a law to change 
that. You have to win away the loyalty of the workers so that the 
Communist leadership is stripped of its power. That is the only sure 
way of doing it. I think that is the way it should be done. 

Senator Purrenn. I think Senator ‘Douglas asked the question 
whether you have suggestions as to how that could be done. 

Mr, Revruer. I would say I think the employers who seem in 
some of these cases to favor the Communist-dominated unions ought 
to withdraw that favorable treatment, and then ought to let the com- 
peting union that is non-Communist come in there and battle it out 
for the loyalty of those workers. 

If I may go on, I would like to suggest further, Mr. Chairman, 
that one of the things that is bothering us a great deal is the tendency 
under the Taft-Hartley Act to carve up established industrial bar- 
gaining units. 


Senator Gotpwarrr. There is one thing I would like to ask you 


about. In view of the fact that we still have Communist-dominated 
unions in this country, and my particular acquaintanceship with them 
is in the southwestern part of the United States where we have this 
copper situation you were talking about—so we will not have any 
argument, let us just assume that what you say about the companies 
is true—would it not be to your advantage to have some instru- 
mentality by which you yourself or the A. F. of L. could forcibly 
remove that union from a bargaining position? Would it not be to 
your advantage to have some instrumentality on the books to do 
that ¢ 

Mr. Revuruer. Obviously, if we were just looking for a way to dis- 
place one of those unions so the field would be open so we could 
move in to take over, it would be to our advantage to go along with 
the legislative approach which just decertified those fellows and put 
them out of business. That would be the easiest way. I am not 
certain that that is the answer to the problem. I think that funda- 
mentally the answer to the problem has to be this hard, day-to-day 
job of taking away the workers from the leadership of those unions 
and stripping them of their ability to exploit the loyalty of those 
workers behind their backs. I know that is not an easy job. I do 
not know of any other way to do it. 

Senator Gotpwater, Should not those unions be removed? Should 
we in this case wait for the very long period of time that that process 
is going to take’ It has been going on how long? How many years 
did it take you, for instance, to come out with a clean bill of health ? 

Mr. Revuruer. It toook us about 4 or 5 years of hard work. 
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Senator Gotpwatrer. The Mine, Mill and Smelter Workers in our 
neck of the woods have been with us for a long time. I know the 
efforts of the CIO in that area. But there again, the Taft-Hartley 
actually protects that Communist-dominated union. I think if we 
had such an act on the books, not necessarily this one, word for word, 
but something like it, improved by suggestions from labor and man 
agement, we could immediately stop communism in the unions of 
this country, with the efforts of unions like yourself and the A. F. of L, 
to go along the line you are talking about, to keep them clean. 

You do not have to answer all these. If vou have not thought 
enough on this to have any comment on it, I would appreciate some 
written comment from you or your counsel on S. 1254, because it is 
an approach. 

We are concerned down in my country. We have only one union 
that has any suspicion on it, and we have had it all our lives. Back 
to the IWW days in the First World War, it has been the same outfit. 

Mr. Revurner. That is right. We are aware of that. We shall be 
most happy to give your proposal very careful and serious study and 
give youa written statement as to our reactions to it. 

Senator Gotpwater. Thank you. 

Mr. Revrner. I wish there was an easy way to meet the Communist 
threat. 

Senator GoLtpwater. I do, too. 

Mr. Revruer. I think we are all aware of the fact that the whole 
history of world communism indicates they try to infiltrate the labor 
unions and use that as a base of operations. We are aware of that 
threat, and that is exactly why the CIO kicked the Communist- 
<lominated unions out, hos ause we knew they were not interested in the 
legitimate aspirations of the American workers; that they were merely 
trying to use those aspirations as a springboard or base of operations 
for their work of sabotage. If there were an easy way to do it, we 
certainly would like to subscribe to the easy way. We will be very 
happy to study your specific proposal. 

Mr. Chairman, I would like to call your attention to what we think 
is a drift in a very dangerous area, and that is the fact that under the 
Taft-Hartley Act there has been a marked tendency on the part of 
the National Labor Relations Board to begin to carve up established 
industrial unions. If you take a basic industry, you could not operate 
an automobile factory, for example, if you divided it up into 30 
crafts. You just could not operate it. I think any management rep- 
resentative will tell you that. 

One of the bases for achieving stability in our labor-management 
relations in a complex mass production industry is the fact that, by 
and large, we have one bargaining unit that takes care of a whole 
plant. Under the old setup, the National Labor Relations Board, 
under what they call the Globe Doctrine, recognized the right of craft 
units to petition for elections, but they did not carve up existing 
collective bargaining groups. 

For example, we had in the White Motor Car Co. an industry bar- 
gaining unit that took in all the employees in the production and 
maintenance units. For eighteen years that was an established bar- 

gaining unit; but recently, “under the new practices of the National 
ao Relations Board—this is the very thing we think is dangerous 
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they ordered an election for just a handful of electricians, 15 or 20 
at the most. They carved them out of that established industrial 
bargaining unit. 

If that thing continues, we can protect ourselves. That is not the 
problem. But we will have to protect ourselves by making these 
factories the battleground. 

Obviously, when you get unions competing inside of a factory like 
that, you do not contribute to industrial stability. You obviously 
disrupt the peace and the stability of that situation. 

We think that when there is a new unit being formed, a new plant, 
a new operation, any craft union has a perfect right, the same as we 
lave, to petition for a craft unit, whether it be the electricians or the 
carpenters or the pipefitters, or whatever it may be. They have a 
perfect right. Under the old procedure of the Globe doctrine, they 
would be given a bargaining unit for that craft group. But we do 
not believe that where you have had a history of an established indus- 
trial unit, that the Board ought to authorize the carving out of craft 
units from that established industrial unit, because to permit that to 
lappen, in our opinion, is running counter to what represents a prac- 
tical and sound collective bargaining structure for these complex mass 
production industries. 

I think you will find that the industry people generally will support 
that same contention, because in the auto industry we could not have 
effective collective bargaining, nor could we achieve a stable situation, 
if we had dozens of these competing craft units within our broad 
industrial structure. 

Senator Tarr. Will Mr. Meany also support it, Mr. Reuther? 

Mr. Revrnuer. That is a question, Senator Taft, which you will have 
io direct to Mr. Meany. All we are saying is that we are not asking 
them to forego their right to establish craft units in new plants and 
uew operations. We are merely saying that where there has been an 
established history of the industrial units, you should not permit the 
carving out of craft units. 

Senator Tarr. These two amendments, 31 and 33, were suggested 
by the A. F. of L., I think, in 1947. That is why I asked. 

Mr. Revrner. That is right. We disagree with them on this, for 
reasons that I think are quite obvious, but we are not thinking of this 
thing in terms of the narrow advantage that we get. We are thinking 
of the thing in terms of what represents a sound and practical ap- 
proach to what ought to constitute appropriate units. 

You take a big plant—take the White Motor Car Co., where for 18 
years all the employees by their democratic choice, decided that that 
represented an established unit, and they had a contract that was 
worked out on that basis. There must be 5,000 or 6,000 workers in 
that unit. To carve out a unit there of 18 electricians runs counter to 
the whole established pattern of collective bargaining in that plant, 
and will not lead to greater stability; it will lead to confusion. And 
to permit 18 workers by majority vote—10 of them could have done 
it—to exercise the right to upset the established units for bargaining 
purposes, in our opinion is not very sound, 

The A. F. of L. obviously has its own partisan reasons for advocat- 
ing that. We believe that if you will consider the question of what: 
represents the stable approach to the problem as compared to what 
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nay be to the advantage or disadvantage of a given competing group, 
you will agree with us that it makes sense to try to protect the estal 
lished units without precluding the right of the craft unions to come 
in Where a new union is being established. We are not suggesting 
that we exclude them. We are merely saying that where there are 
established units, vou do not permit them to be carved un. 

Senator Tarr. Your argument has been presented effectively in the 
maritime trade, where there are 17 or 18 units in 1 ship, which does 
seem to bring a complicating difficulty. 

Mr. Revrner. When you get a small group within a large indus 

trial plant, that group begins to substitute an entirely different kind 
of leadership in its approach to collective-bargaining problems than 
the leadership in the whole plant, because it has practically no re 
sponsibility. They answer to 10 men or 18 men, and the fellows 
running the other part of the operation may have to answer to 5,000 
men. The small group can act ir responsibly and try to capitalize on 
their measure of irresponsibility. If there is a surer way to disrupt 
collective bargaining, we have not found it. 

The CHatrmMan. Are you not, Mr. Reuther, really saying to us 
that in the light of our present system of collective bargaining and 
of choosing bargaining agents, the CIO type of organization is the 
only one that can survive; that you cannot have the other A. F. of L. 
craft unions in this picture? And are you not also saying that those 
who may belong to some A. F. of L. crafts who may be in that par- 
ticular union must be compelled, under the closed-shop principle 
you have been advocating, to join the CIO even if they belong to some 
smaller units / 

This is fundamental, I think, in the whole unionization picture. 

Mr. Revrner. We think that within the structure of the American 
labor movement, there are adequate reasons for both the industrial 
and the craft type of organization. We think that in the building 
trades the craft approach is the more practical and workable ap 
proach. We think that in the basic industries, the industrial union 
approach is the better approach. We think that where the industria! 
bargaining unit has been established, it should be protected and 
maintained; but the craft unions should have a right to compete for 
their rightful place in those plants at the time the | bargaining unit is 
established. 

The craft unions have every advantage, because they build the 
plants. They build the plant and therefore they are on the ground 
floor before the production workers are employed. They have every 
advantage in new plants. We are prepared to ome with them in 
such new plants. If we cannot do a better job of selling what we are 
offering to the workers and they beat us, that is our hard luck, and 
certainly we have no complaint about that. 

But what we are talking about is where you take a plant of 6.000 
workers and try to carve out of that a craft unit of 18 or 20 people 
when that industrial unit has been there for 18 years. We just think 
that does not make good sense. 

The Cuarrman. I see the difficulty and your problem, but it seenis 
to me it does involve the other questions, too, that we are discussing. 

Mr. Revruer. The point is that the 18 people in this electrical unit 
had their chance originally to participate in a vote to determine 
whether or not they would be in that unit ? 
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The CHatrMan. They were defeated in that ‘ 

Mr. Revrner. Yes, they were defeated. 

The Cuamman. Then under your conception of the closed ae 
they can be compelled to join the CIO union and forget their old 
allegiance to their craft? Would that not be inevitable! 

Mr. Revraer. We would ask for a union a not a closed shop. 
As I said before, although we defend the principle, we have not tried 
to apply the principle of closed shop on our industries. 

The Cuatrman. Even in a union shop, some of them would have to 
join the CIO. 

Mr. Revruer. That is right, just as in the case where, if the A. F. 
of L. won the election, they would expect our boys to join their union. 
It isa two-way street. 

The Cuatrman. It is a two-way street. If you get to a situation 
where a fellow will have to join 2 or 3 unions and pay dues to 2 or 3 
in order to earn a livelihood, it is a tough proposition. 

Mr. Revrner. The point we would like to make is that obviously 
there is a conflict of interest between the craft unions and the indus- 
trial unions. The thing that ought to be considered is not what is 
eood or bad for either of the unions in the narrow sense of their 
jiiterest, but what represents the practical, workable basis for the 
kind of collective-bargaining units out of which the greatest degree 
of industrial stability is possible. That ought to be the measuring 
stick: not whether it is good for the CIO and bad for the A. F. of L., 
or vice versa, 

The Cuarrman. I agree with that. 

What is the right solution to this problem ? 

Mr. Revrner. What is practical and what will give us the greatest 
stability. That is the approach we think ought to be made. 

Mr. Gotpperc. There is another think that I think ought to be 
vointed out’ in fairness to the Taft-Hartley Act, and that is that the 
Board went far beyond what I think the act itself requires in per- 
mitting the carving out of units that are not craft units at all. You 
have the machinists coming in and organize the electricians. You 
have other organizations that are not traditionally craft units coming 
in, and the Board permitting 2 or 3 people to be carved out. 

I think that that was not required by the act. That is a case of bad 
interpretation by the Labor Board, and that ought to be corrected 
end cannot be properly laid to the statute itself. 

Senator Tarr. Primarily, all the statute says is that in determining 
whether a unit is appropriate, the extent to which the employees are 
organized shall not be controlling. 

Mr. Gorpsera. There is one provision found on page 31 which does 
not permit a prior determination in an industrial unit basis to be 
used, which seemed discriminatory to industrial unit determinaton. 
But what vou say, Senator Taft, s essentially correct. There was no 
authorization on the part of the Board to certify a craft that was not 
really a craft. 

One of our large complaints is that the Board has been certify- 
ing as crafts, little units that any union can pick up, which has led 
to great disruption. I think all ‘the employers would agree with us 


that you ought not to permit a union to come in and, because they 
can organize anywhere from one to fifty people, to carve out a union. 
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Here I think the A. F. of L. would agree with us, because it causes then, 
as many problems as it causes us. 

Mr. Revruer. The final point I should like to make, Mr. Chaip- 
man, is that we think we ought to go back to the concept of free speec|, 
on the part of employers that was contained in the W agner Act, and 
which has been upheld by the Supreme Court in terms of the first 
amendment. Certainly nobody can raise the question of limiting the 

right of employers to express themselves freely, as every other group 
of Americans have that same right. We do believe, though, that i) 
the exercise of the right of free speech, that employers are exert- 
ing economic coercion and other things that go beyond the simple 
exercise of freedom of speech, and that that is hs aving a very damaging 
effect upon the rights of workers to organize, espec ially i in those areas 
where organization is most sorely needed, in the South especially. 
Take this case that I referred to earlier, and just read the report of the 
field examiner to the Board. It is just shocking, the sort of things 
that are being done. 

There are times when they can be proved, where you have substan 
tial ev ones to back it up, and you can ultimately get a decision. It 
may take you 4 years through the National Labor Relations Board 
machinery. 

There are many places where great intimidation and coercion are 
used, where you cannot really nail it down in the kind of way that 
you can substantiate a charge, but it is there. 

While we believe that the freedom of speech is one that employers 
have a right to exercise along with other citizens, we also believe 
that expanding their rights in that direction will merely encourage 
further economic pressure and coercion and tend to discourage organ- 
ization. 

If you believe in collective bargaining, if you think that that is a 
desirable objective as a matter of national polic; y, then you certainly 
ought to believe in permitting workers to join or not to join unions 
where they are trying to organize new plants, without company inter- 
ferences or coercion. 

When people from textile workers unions and other unions which 
have been organizing in the South come before your committee, they 
can give you “chapter and verse on the difficulties they are experien 
ing and how the management people are abusing their so-called free 
speech rights to interfere in the legitimate efforts to organize thiese 
unions. 

Senator Tarr. What do you criticize in the use of the words, which 
seems a reasonable provision, “The expressing of any views * * * 
shall not constitute or be evidence of an unfair labor practice 
if such expresion contains no threat of reprisal or force or promise of 
benefit” ? 

In construing that, the Board might not go far enough, but still. 
even if that threat of reprisal or force or promise of benefit is im 
plied, it seems to me to be a violation of this particular statute. Would 
you change those words? Would you say that should be changed 1 
some other provision ? 

Mr. Revuruer. I think we can all agree that what we are trying 
to do is to permit the employer to have his say, to argue his point of 
view as it relates to the whole question of whether his employ ees ought 
to belong to a union. But at the point where he begins to do things 
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and say things that exert economic influence and economic coercion, 
he is no longer exercising the right of free speech; he is then using 
economic pressure. 

Senator Tarr. What is the economic pressure outside of threats 
of reprisal or force, or promise of benefits, which is recognized as 
going beyond the right of free — What other things can he do 
in the way of economic pressure . 

Mr. Reuruer. He can not only make the normal antiunion state- 
ment, but he can say, “If the union comes in here, the plant will prob- 
ably be moved.” 

Senator Tarr. That is a threat of reprisal. That is clearly a threat 
of reprisal. We do not permit that. The only place that, it seems to 
me offhand, Mr. Reuther, the employers might Ea accused of abusing 
this right, is in their use of their plant, say, to broadcast views or 
something of that kind. I have some sympathy with the Board. It 
seems to me they had either to rule that out or else I do not know how 
they got to their present doctrine. I can see a proper criticism of 
permitting — certainly to, say, broadcast on a loudspeaker to 
men who are working. I should think a proper limitation should be 
made of their propagandizing their employees on company time. 
That should be limited. 

Those are the only criticisms that I have seen that really appeal 
to me. 

Mr. Reutuer. We are not trying in the slightest way to interfere 
with their right to express their point of view. It is where the ex- 
pression of the point of view begins to have an economic connotation, 
where it begins to exert economic influence, that we think they are 
getting beyond the pale of what constitutes the exercise of freedom of 
speech on their part. 

Senator Tarr. Can you suggest other things besides threat of re- 
prisal or force or promise of benefits? 

Mr. Gotpserc. What about this type of provision? The employer 
would have the right to express his views on union or unionism so long 
as his remarks are not in context coercive or intimidative. Let them 
express their point of view. 

Senator Tarr. That is what I think we are trying to say here. 

Mr. Gotpperc. The question is, in context of the circumstances of 
the particular situation, are the remarks coercive or intimidative. I 
think we would all agree they certainly should have the right to ex- 
press themselves, just as unions do. Unions express themselves quite 
freely about adie 

Senator Tarr. I would not mind adding some words like that to 
this present definition, if this is not enough. It seems to me that 
that is what we meant when we used these words. 

Mr. Goupperc. What has arisen is the isolation of the remark from 
a possible course of conduct. If you isolate a remark from what the 
employer does, and you interpret the remark itself, the remark may 
look innocent. But in context with what has happened, it may be 
very bad and coercive. The real issue here, it seems to us, which I 
am going to talk about later when I go into detail, is that the em- 
ployer should have no right to make antiunion statements that are 
coercive and intimidative. They should have a right to state their . 
case to the employees. The argument really is the question of : What 
is the remark, in the context of all the circumstances‘ We would 
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open the door to the Board to consider the whole context of the state 

ment. We would not isolate the Board from saying what a man may 

do is one thing, what a man may say is another thing, because the 
realities are such that what he says and what he does may be linke« 
together. 

{ have formulated in my statement, as you will see, on page 29, that 
certi ainly the right of free speec h ought to be protected, and paren 
the simple way to do it would be to say the employers have the ri 
toe eS their views on unions and unionism so long as their remarks 
are not, in context, coercive or intimidative. 

The CH AIRMAN. You would not rule out the promise, then, unde 
that. 

Mr. Goutprnerc. That would be coercive or intimidative in the co) 
text. I would think so. What would be the purpose of making 
promise? “You will h ave your job so long as you do not vote for | 
union.” Ishould think that is a coercive remark. 

Senator Tarr. | think that is clearly a threat of a reprisal, and | 
think that is already cove ered. 

Senator Nerry. Mr. Chairman, may I inquire whether any eXisting 
law provides relief in a case such as arose in a Southern State a fey 
vears ago. As disclosed by testimony before this committee during 
the SZd Congress. the CLO endeavored to organize the textile workers 
ina certain community. A prominent doctor or minister of the gospe 

oined many others in opposing this undertaking. This man in writ 
ng attacked the CLO and a that it had used violence in attem»t 

‘to organize the workers a i place designated many years befor 
T his written charge was print tect | in the local newspaper and was als 
broadeast by the local radio station. The CLO convinced the profes 
sional gentleman that the violence of which he complained oceurred 
long before the CIO was founded. Thereupon the author of thi 
charge retracted it in writing. The newspaper that had published 
the charge and the radio station that had broadcast it were owned « 
controlled by the same person. The paper refused to print the mn 
traction as a paid advertisement and the radio station refused to se 
sufficient time to the union to broadcast the retraction of the charge 

Mr. Revruer. There is nothing in the law that would protect 
union against that sort of practice. 

Senator Neery. Do you not think there should be a law to prevent 
an outrage such as I have described ? 

Mr. Revruer. I certainly think if we are going to have freedo: 
of the press in this country, certainly all parties to a controversy ought 
to have equal access to the facilities of the press, and what applies 
to the press would also apply to the radio or television or any othe 
public means of communication. Otherwise, you do not have a fre: 
press. You have a one-sided proposition. 

The Cuarrman. That would apply to any controversy, of course. 
not just to a labor controversy. 

Mr. Revrner. To any controversy. We have had the same expe 
rience. The UAW-CIO purchased space for a full-page ad in three 
major Detroit newspapers. We sent a letter to a Senator, and we 
decided that the issue involved in the letter was of general public 
interest and we would publish it as a full-page ad. It was run in tw 
of the Detroit papers. The third paper, where we had already pai 
for the space, said that they would not run our ad, our letter to th: 
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Senator, unless we changed certain language in it. We said, “The 
letter has already been mailed. We could not change it if we were 
willing. 

‘Two other papers had run it, and yet the third paper was unwilling 
to print our letter to a United States Senator unless we changed the 
language to suit them, because one of their advertisers was an em- 
ployer who was referred to in this letter to a United States Senator. 
That is a pretty scandalous thing, but that happened in Detroit, 
Mich, only a couple of years ago. 

Senator Neety. That is what is called a free press. 

Senator Purrett. Were you asked to delete the name of the em- 
ployer, or was it perhaps because they feared a suit on their hands? 
I do not know anything about the case, but I think we ought to ex- 
plore it a little more than just the statement made. Did they ask you 
to delete the name of the employer who was an advertiser ? 

Mr. Revruer. No. They asked us to change certain language. 

Senator Purre.u. Did they tell you they feared a suit, perhaps ? 

Mr. Revruer. It had nothing to do with liability. It was an edi- 
torial change they wanted, because the first two papers ran it before 
the employer got going. By the time the third paper would have run 
it, they had their forces well organized and the result was they ex- 
erted enough pressure so that this paper returned our money. We 
had already purchased the space through one of the agencies that 
handle that sort of thing. They canceled it. 

I shall be very happy to get you a copy of the letter if you would 
like to see it. 

Senator Purrety. I do not even know the case. I just wanted to 
clear up in my own mind all of the facts that I thought might have 
some bearing. 

Mr. Reuruer. It had nothing to do with libel. 

Senator Tarr. I think if we are going to set up a commission to 
regulate the press, I would rather have it outside the Taft-Hartley 
law, if you do not mind. 

Mr. Revurner. I quite agree. I was just supplementing the remarks 
made by Senator Neely, that we have had practical experience. As a 
matter of fact, I would like to conclude my remarks with a recom- 
mendation in the other direction, and that is that I think in terms of 
the problems that we are trying to meet, giving leadership to the free 
world in the struggle against communism, free collective bargaining 
is our best hope of trying to find the practical mechanism by which 
free labor and free management can reconcile their areas of conflict. 
Frankly, I belive that changes in the Taft-Hartley Act ought to be 
made in the direction of trying to facilitate and encourage the 
voluntary process, and therefore minimize the area of Government 
intervention. 

You will notice that almost all the recommendations that, we have 
made in the name of the CIO have been made in the direction of 
trying to encourage both parties, labor and management, on a volun- 
tary basis to meet their responsibilities, not only to themselves but to 
the community as a whole, and therefore minimize the necessity for 
Government by intervention in the area of collective bargaining. 

We believe that if we cannot find a way in America by which free 
labor and free management can, through the exercise of the voluntary 
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process, begin to meet more satisfactorily this problem, unless we 
can do that, we are in trouble, because the alternative to the voluntary 
proc ess is governme nt, more gover nment, and more gover nment. 

We do not believe that leads to where we are trying to go in thy 
world in which we are fighting communism. We say that in our 
opinion, Taft-Hartley has “injected the Government into this area of 
collective bargaining in many situations where, if the parties were 
compelled to accept their full responsibility and all the pressures of 
the voluntary processes on the two parties, we could have avoided 
Government intervention. Where we have national emergencies, we 
do not for one second propose that the Government stand idly by 
and watch the country drift to disaster. Where there are national 
emergencies—but they ought to be real national emergencies, not 
synthetic emergencies, not just little irritants or inconveniences, but 
real, genuine national emergencies—the Government, as the agency 
of all the people, has an overwhelming and compelling obligation to 
move in in order to protect the country, its safety, and its welfare. 
We believe that if you approached it as we suggest, the number of 
such emergencies would be very few and far between, and that the 
voluntary processes could be encouraged and strengthened, and out 
of that voluntary process we would get areas of agreement in almost 
all cases. 

We urge very sincerely, Mr. Chairman, that you consider this 
approach that we have made. It is made in good faith. We are all 
aware of the fact that our freedom is at stake in America and in the 
world, just the same as industry’s freedom, as is the freedom of all 
people. We want to do what we can to achieve maximum stability 
and strength of collective bargaining in American industry, because 
we know that in a 7 arge measure the future of the free world depends 
upon our ability to find the areas of agreement and minimize the 
areas of conflict so that the American economy can perform its 
historic mission—that of out-producing, both in the good things of 
life and in the weapons of war, the Communist world. 

We think collective bargaining is an important factor in that whole 
problem, and we hope you will give our recommendations serious con 
sideration because we think they will lead toward greater stability 
and greater industrial peace. 

I thank you, Mr. Chairman. 

The CHarrman. We are very grateful, Mr. Reuther, for your test: 
mony. 

Are there any questions from members of the committee before we 
excuse Mr. Reuther and ask Mr. Goldberg to take the stand? 

In light of your discussion earlier today, speaking of free collective 
bargaining, that we must have less Government interference, I am 
wondering about your statement regarding compulsory membership in 
the union. Will not compulsory membership lead us inevitably to 
more and more Government control ? 

Mr. Revruer. Mr. Chairman, I would like to say again that within 
the framework of those checks and balances that I talked about, in a 
plant where a m: ijority has made the determination for the bargain 
ing agent, where there is a democratic structure by which the workers 
ean reflect their will on leadership, on policies, on programs, on « 
snail on strike questions, et cetera—I will exclude those people who 
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object for reasons of conscience, as I explained before—requiring a 
worker to belong to a union is merely asking him to accept his citizen- 
ship responsibility within the industrial community. As long as you 
lave the democratic framework within which he is asked to exercise 
that responsibility and decision, I do not think that that in any way 
violates any basic rights that he may have as an individual. 

The Cuairman. You do not think we would be compelled to define 
what that democratic framework is ¢ 

Mr. Reuruer. No. Where you have abuses, | personally think that 
the unions ought to be put on notice that they correct the abuses or 
you will have to correct them by appropriate legislation. 

! think you will find, however, under those circumstances, that 
most of the unions would do something to try to bring about correc- 
tion within their own framework. I do not condone those abuses 
any more than you or anyone else, because I think they are wrong 
morally; I think they are wrong economically. 

The CHairman. Thank you very much. 

Senator Nrety. Mr. Reuther, you are the first person who has testi- 
fied during the course of this hearing who was a member of the Com- 
mission appointed a month or two ago by the Secretary of Labor for 
the purpose of recommending what should be done with or to the 
Taft-Hartley law. 

The committee has received no report from the Commission and 
no recommendations from either the President or the Secretary of 
Labor regarding this very important matter. In the circumstances, 
I hope you will tell us just what the Commission, of which you are a 
member, accomplished and, if you know, what it purposes to recom- 
mend. 

Mr. Revutuer. That would be a very short report, Senator Neely, 
because they did not accomplish anything. The committee met sev- 
eral days. The first day we discussed the drafting of an agenda, and 
we selected a subcommittee composed of one industry member, one 
labor member, and Mr. Ching, who was a public member, to act as 
chairman of the agenda committee. 

The second day we met we came back and we took up the first item 
on the agenda, which dealt with the right of strikers in economic 
strikes to vote with respect to a representation election. We never 
resolved even that first item on the agenda because we got bogged down 
on a procedural matter. That was the question of whether or not 
we were going to vote. 

Inasmuch as this was a tripartite setup—labor, management, and 
the publice—the industry people refused to vote. 

We spent most of the second day discussing the question of how we 
were going to arrive at a decision. It was stated very clearly that the 
voting procedure was only to try to ascertain what represented the 
consensus of opinion; that no member of the committee would sur- 
render his individual right to testify publicly or before a congres- 
sional committee on what he thought was the case, even though he 
disagreed with the majority. ; 

The industry people caucused, and they came back in as a group 
and said that they had decided that they would not participate in 
the meeting if they were required to vote. 

It was made very clear that the only purpose of the vote was not 
to try to commit them to anything, because obviously everyone in 
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the meeting was a free agent, free to do anything he wanted to do 
outside of that meeting. 

Despite the assurances in that respect, the industry members re- 
fused to participate in a vote, and the result was the committee ad- 
journed without any date for further meeting. 

It is in, I suppose, a state of suspended animation right at the 
present time. 1 do not know whether it will meet again or not. 

Senator Tarr. You may be entirely correct, Mr. Reuther, but I 
understood they did not refuse to vote; that they simply refused to 
agree that any committee action could be taken unless a majority of 
each one of the bodies, both labor and management, agreed on a propo- 
sition. 

Mr. Revutuer. No. 

Senator Tarr. You may be correct, but the impression I had was 
that they would not agree that there could be anything taken as com- 
mittee action unless the industry members voted for it as well as the 
labor and public members. They were not willing, in other words, 
for a difference between labor and management to be determined by 
the public members, what was the consensus of opinion, so to speak. 

Maybe I am completely mistaken, but that is the impression I 
had. 

Mr. Revutuer. I think that your definition of what took place there 
it not quite accurate. Actually, what was bothering the industry peo- 
ple was that they felt that here was a tripartite setup in which the labor 
and public people together could make a majority against them, and 
that even though it was understood that they were in no way bound by 
that majority decision, they felt their public position would be com- 
promised if it came out of there that a majority had voted for some- 
thing contrary to what they believed in. 

We said, obviously when you get three parties to a meeting like that, 
you can always get—we said we were willing to vote even though we 
also ran the risk—and I am certain there would have been many issues 
upon which the industry and the public members might have outvoted 
the labor people. 

I think that the mistake that was made there was when the industry 
people decided to act as a caucus group. I think that was a mistake, 
because the whole concept of the tripartite machinery has value only 
to the extent that you can break down the rigid groups that make up 
its membership. If everybody is going to act as a power bloc within 
the three-party setup, then you get nowhere. 

Senator Tarr. Has anybody ever succeeded in preventing that in a 
tripartite group? 

Mr. Reuruer. It has happend on a few rare occasions, Senator 
Taft, a few rare occasions. Obviously where the first meeting breaks 
down because one group is acting as a bloc, that sort of meeting has 
no possibility of making a contribution if it is going to function as a 
rigid bloc. 

The Cuarmman. I talked to members on both sides, both the man- 
agement and labor members, I was told that if they had left the profes- 
sors out, the public, that management and labor could very well have 
gotten together and probably arrived at some recommendation. They 
said that the way the setup was, it was a three-ring circus; that labor 
argued its case to the public members, and management argued its case 
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to the public members, and that management was not willing to let the 
public group decide all the issues. They said, “Throw the jury out and 
we will get together very quickly.” 

Mr. Revrner. I think it can be said in all good conscience that the 
industry people had less confidence in their arguments than the labor 
people. [Laughter. ] 

Senator Nrety. Did the President of the Secretary of Labor make 
any recommendations to the commission ¢ 

Mr. Reurner. No; they did not. We were advised by Mr. Durkin 
that this meeting was called for the purpose of trying to explore the 
areas of possible agreement. We were given no recommendations. I 
personally think that the President and the Secretary of Labor both 
have a moral obligation to make recommendations on this, since they 
have indicated that they both believe that amendments ought to be 
made. I think that they have an obligation to make known what they 
think represents the kind of changes that they would ask for. 

Senator Neety. You and I are in complete agreement abaut that. 

The Cnaiman. I think that will undoubtedly be forthcoming. I 
have talked to both the President and Mr. Durkin about it. Mr. 
Durkin did not want to come in as first witness, although we invited 
him to. He wanted to keep the Government out in the beginning. 
We will have these preliminary hearings to secure the recommenda- 
tions of management and labor, and then we will confer with the 
executive branch and let its representatives come in and make their 
suggestions. 

The administration is not trying to put over a program. They 
want management and labor, appearing before our committee, to first 
give us their recommendations, and we will see what we can do with 
them. I think that is a reasonable position to take. 

Senator Neery. Mr. Chairman, I do not wish to argue with you. 
But, in my opinion, since a Republican Congress gave us the Taft- 
Hartley law, a Republican administration ought to recommend what 
should be done to it because the President has stated, in words or effect, 
that the law contained “union busting” provisions. 

Senator Tarr. What is this about Republican administrations? I 
just want to call attention to the fact that this bill was passed by 
a Democratic House, by a majority of the Democratic Members in 
both Houses, during a Democratic administration. 

Senator Nrety. It is true that we had a Democratic President who 
vetoed the bill, both the authors of which were distinguished Repub- 
licans, and it was a Republican Congress that passed the bill over the 
Democratic President’s veto. 

Mr. Revtruer. I do not want to intervene in this friendly argument, 
but I would like to say that we think there is enough bad about the 
law to go around between the Republicans and the Democrats, and 
you should not have a fight about it. 

Senator Nreeiy. I want to add now—and I hope my eminent friend 
from Ohio will not object to this—that if he had been elected Presi- 
dent last November, this committee would not be floundering without 
a recommendation from the President of the United States as to what 
ought to be done about the Taft-Hartley law. 

The Cuarrman. You think he would have recommended repeal, I 
take it. [Laughter.] 
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Senator Neery. I would not misrepresent the distinguished Sen- 
ator from Ohio. In my opinion, he would not have recommended 
repeal. But I do believe that he would have sent us very concrete 
recommendations as to what he thinks should be done about amend- 
ing the Taft-Hartley law. 

The Cuamman. Thank you very much, Mr. Reuther. We have 
enjoyed your testimony. 

We will ask Mr. Goldberg if he will follow. 

Senator Tarr. I want to say I am sorry I was not here earlier, 
but I have not even been to my office yet today. 

Mr. Revrner. Senator Smith explained that, and I understood 
why you could not make it. 


TESTIMONY OF ARTHUR J. GOLDBERG, GENERAL COUNSEL, 
CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Gouprerc. Mr. Chairman and gentlemen of the committee, | 
will not attempt at this late hour of the afternoon to read this lengthy 
statement that I have to present. I think I first ought to introduce 
myself. My name is Arthur J. Goldberg. I am, as you know, general 
counsel of the CIO. 

Since some remarks have been made about various steel disputes 
I should also state that I am general counsel of the United Steel 
Workers of America. 

I have two statements here. I would like to explain what they 
are and then I will attempt to review the statements as briefly as 1 
can. I think that President Reuther of the CIO has given a very 
eiieeedintinie statement of our overall position. It is not my pur- 
pose or intention to repeat in any his statement. I thought I could 
be most helpful to the committee in its work by giving a sectional 
analysis of the Taft-Hartley Act and by making very concrete sug- 
gestions as to proposals we have to make with respect to the statute. 

I don’t mean to indicate that I have the last word to say about any 
of these provisions. As has been apparent from Mr. Reuther’s discus- 
sion and the very intelligent questions that have been asked by mem 
bers of the committee, this is a very highly complicated field, and no 
one can purport to have the last word about any of the really sub- 
stantial problems involved. 

What I hope to do in the course of my presentation is to cast 
some light, to raise some problems, to suggest some prossible solu- 
tions, without indicating that these are the final solutions. After 
all, it is the ultimate responsibility of this committee and the House 
committee to formulate solutions. All we can do is try to be as help- 
ful as we can to the committee in the formulation of those solutions. 

Mr. Chairman, the first statement I have to make is the larger 
statement of some 65 pages, which is not really 65 pages. We broke it 
down sometimes into half pages to segregate the sections. With the 
aid of your committee print, which the committee was kind enough 
to furnish me, IT will go through the various sections and point out 
briefly some of our observations about these sections and some of 
our suggestions as to ch: anges. 

I will ask that this formal statement of mine, with your permis 
sion, Mr. Chairman, be incorporated into the record of these proceed- 
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The Caarmman. So ordered. 

Mr. Gotpperc. I have another statement, which is a supplementary 
statement which deals with various amendments which have been 
proposed by some of the Senators with respect to the provisions of the 
act. Unfortunately LT was unable because of limitations of time to 
comment on all the amendments. However, I shall try to do so as 
far as I can recall all of the amendments orally, and I will be glad 
to respond to any questions that any Senator may have to make with 
respect to any particular amendment. 

Mr. Chairman, with your permission I would like the supplemental 
statement which I have prepared to be incorporated into the record of 
these proceedings. 

The CuarrmMan. That will be incorporated also. 

(The statements referred to follow :) 


STATEMENT OF ARTHUR J. GOLDBERG, GENERAL COUNSEL, CONGRESS OF 
INDUSTRIAL ORGANIZATIONS 


My name is Arthur J. Goldberg. I am general counsel of the Congress of Indus- 
trial Organizations, and I appear here on its behalf. 

Mr. Walter P. Reuther, president of the CIO, in his statement, has dealt with 
the general principles which we believe should form the basis of a fair and sound 
labor-management relations law. It is not my purpose to repeat what Mr. 
Reuther has said. Rather, I propose to make a specific, detailed, section-by- 
section analysis of the Taft-Hartley Act, and to present our concrete proposals 
for amendment of various sections of that law. 

In the course of my presentation, I shall also attempt to analyze and to give 
our views with respect to proposed amendments to the Taft-Hartley Act, pending 
before this committee. 

It is my hope that, by following this procedure, I can render constructive 
assistance to this committee in its work. 


SECTION 2 (2). DEFINITION OF EMPLOYER 


The Taft-Hartley Act made three changes in the Wagner Act's definition of 
employers who are subject to the act: 

(a) It dropped the inclusion of persons acting “in the interest of” an employer 
and substituted for it persons acting “as an agent of” an employer. 

(b) It excluded wholly owned Government corporations and Federal Reserve 
banks, and 

(ec) It exeluded nonprofit hospitals. 

A. Even today, 6 years after the Taft-Hartley Act became law over President 
Truman’s veto, the full effect of the first of these changes is not clear. This, of 
course, is true of many of the other technical provisions which its authors wrote 
into the Taft-Hartley Act in order to obtain from Congress decisions favorable to 
employers which were unobtainable from the courts in the then-existing state of 
the law. 

Under the Wagner Act, the Board required that persons acting in the interest 
of an employer have a substantive relationship with the employer in fact. 

It is difficult to see, therefore, why any change was required in this section. 

The intent of the authors of the change would seem to have been to grant to 
employers a larger area of exemption from responsibility for things said or done 
by their supervisory personnel or other persons or groups, such as citizens’ com- 
mittees, in some situations where employers would have been held responsible 
under the Wagner Act. 

T am of the opinion that no larger exemption is justified, and, indeed, I am 
dubious that any has been granted. 

I subscribe to the sound and realistic rule of responsibility in this field an- 
nounced by the United States Supreme Court in International Association of 
Vachinists v. NLRB (311 U.S. 72, 80): 

“We are dealing here not with private rights (Amalgamated Utility Workers 
v. Consolidated Edison Co., 309 U. S. 261) nor with technical concepts pertinent 
to an employer's legal responsibility to third persons for acts of his servants, but 
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with a clear legislative policy to free the collective-bargaining process from 4]| 
taint of an employer's compulsion, domination, or influence.” 

The change in the definition of employer responsibility made by the Taft- 
Hartley Act has muddied the legislative policy thus described. Whether its 
effects turn out to be far reaching or only minor, uncertainty has been intro- 
duced where certainty once prevailed, and employees can no longer rely as se- 
curely as formerly on the authority of the NLRB to keep the collective-bargaining 
process free from “all taint of an employer’s compulsion, domination, or influ- 
ence” (IAM vy. NLRB, 311 U. 8. 72, 80). For, as has often been pointed out, and 
as the Taft-Hartley Act itself recognizes by specifically exempting supervisors, 
in modern industrial concerns foremen and supervisors are management to the 
employees who work under them, technical common law rules of agency to the 
contrary notwithstanding. 

I wish to add the further observation that perhaps an unintended consequence 
of this Taft-Hartley amendment is to invite unscrupulous employers to obstruct 
organization by devious methods of obtaining “outside” intervention against 
legitimate organizational activities of unions, Certainly, no one on this commit- 
tee would welcome a repetition of the subterranean practices indulged in by 
many employers in the days prior to the Wagner Act, as documented by the 
hearings and reports of the La Follette subcommittee of this committee. 

B. The second change in the definition of employer made by the Taft-Hartley 
Act was to exclude not only Government corporations to which the NLRB had 
never applied the Wagner Act, but also Federal Reserve banks. 

The mere fact that Federal Reserve banks perform “a vital governmental 
function “is no reason for denying their employees who wish to join unions and 
bargain collectively through these unions protection in the selection of bargain- 
ing representatives and against employer unfair labor practices. Many private 
business concerns, particularly in a period of defense mobilization, perform 
functions surely as vital to the carrying out of important governmental func- 
tions as Federal Reserve banks. 

Furthermore, the employees of Federal Reserve banks are not Government 
employees, any more than are the employees of other banking institutions. They 
are entitled to and should have the same protection of their right to organiza- 
tion for their economic betterment as other banking employees have. 

(,. The Taft-Hartley Act also changed the definition of “employer” 
Wagner Act to exclude nonprofit hospitals. 

No reason for specifically exempting nonprofit hospitals was set forth ir 
either the House or Senate committee reports on the Hartley or Taft bills, or 
in the conference committee report, although there are suggestions in the House 
report that the House committee believed that they are not engaged in com- 
merce and should be subject to exclusive local jurisdiction. 

Of course, if a hospital does not engage in activities that affect commerce, it 
is not subject to the act in any case, but if that is so no exemption is necessary 
It is only on the assumption that their activities do affect commerce that a 
specific provision is needed in order to exempt nonprofit hospitals. 

Again, however, if this assumption is accepted why should the employees of 
nonprofit hospitals, any more than those of corporation or association operating 
hospitals for profit, be denied the protection of the act in their efforts to im- 
prove their wages and working conditions through organization into unions and 
collective bargaining? Although recently there have been some improvements 
in employment conditions in hospitals, hospital employees are still notoriously 
underpaid and overworked. They are as much in need of governmental pro- 
tection of the right of self-organization and collective bargaining as any em 
ployees now subject to the act. 


SECTION 2 (3). DEFINITION OF EMPLOYEES 


The definition of employees excludes agricultural laborers from the coverage 
of the act. In addition, a rider to the annual appropriations act for the NLRB 
prohibits the expenditure of funds for the processing of cases involving agricul- 
tural employees as defined in section 3 (f) of the Fair Labor Standards Act. 

There may be some justification for excluding the hired hand or the day laborer 
on the family farm. There is no justification in sound public policy for exclud- 
ing the employees of the huge corporation farm, 

The principle of enacting legislation by riders to appropriations bills is not 
sound. 
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The section should be amended to extent coverage to employees on farms with 
°5 or more employees during a given period. This would apply only to a small 
fraction of the farms in the United States, but would apply precisely in the 
areas where the conditions of employment are most nearly comparable to in- 
dustrial employment. 


SECTION 2 (11), DEFINITION OF SUPERVISOR 


The definition of supervisors in the present act is far too broad. In some types 
of operations, a very large percentage of employees who are not genuine super- 
visors have authority “responsibly to direct” the work of other employees. 

The NLRB has stretched the definition of supervisor to absurd and unrealistic 
limits. Thus, according to the NLRB, you can be a supervisor without supervising 
anybody. The Board has found ‘“* * * that a power company meter super- 
intendent who had no employees regularly assigned to him qualified as a super- 
visor because of his exercise of independent judgment in supervising the instal- 
lation of meters” (15th Annual NLRB Report, p. 53). 

According to Board decisions, it is also possible to find supervisory status on 
the basis of authority alone, even though that authority is not exercised (U. 8S. 
Gyupsum Co., 93 NLRB 91). 

Employees have been found to be supervisors even though supervision is 
only the most incidental aspect of their daily work, as for example: 

1. Directing the work of one part-time employee 2 days each week (Lake 
Superior District Power Co., 87 NLRB 8). 

2. Supervisors-in-training who exercised supervisory duties 25 percent of 
their time (Hunter Thomas Co., 32 RC—241 (not printed), see 16th Annual Re- 
port, NLRB, 118: 8S. H. Kress, 92 NLRB 15). 

3. Publie utility meter truck operator who is on night call every fifth week 
as foreman in charge of a construction crew (Danbury and Bethel Gas and 
Electric Light Co., 97 NLRB 184). 

4. Control operators who perform supervisory duties only during times of 
emergency. (This finding was made by a court of appeals denying enforcement 
of an NLRB decision. Ohio Paper Co. v. N. L. R. B., 176 F. 2d 385, C. A. 6, 
(1949).) 

The definition of “supervisor” should be overhauled to make it conform to the 
realities of industrial employment It should stress supervision as a primary 
duty of the employee in order to come under the definition. Moreover, the sub- 
ordinate crew should consist of at least two employees and the supervisor should 
be on a salaried basis rather than on a wage basis. These are all recognized 
indicia of supervisory status. 

All the foregoing should not be regarded as an implicit endorsement of the 
Taft-Hartley policy of excluding supervisors and foremen from the coverage of 
the act. Indeed, we feel that the “class conflict” approach that foremen cannot 
be union members is inconsistent with the facts of industrial life and amounts 
to a deprivation of the right of foremen to freedom of association. 

At the very least, foremen and other supervisors should be protected in the 
right to organize and to bargain collectively, even if the Congress should insist 
that a foremen’s union may not be affiliated with a labor organization that 
admits other than supervisory employees. 


SECTION 2 (13). DEFINITION OF “AGENT” 


Section 2 (13) of the Taft-Hartley Act is a new provision, not included in the 
Wagner Act, designed, on the one hand, to narrow the scope of employer respon- 
sibility for antiunion activities by foremen and other supervisory personnel, and, 
on the other hand, to broaden the scope of union responsibility for activities 
carried on by union business agents, representatives, and by union members. 
It provides that in determining whether any person is acting as an agent of 
another person so as to make such other person responsible for his acts, “the 
question of whether the specific acts performed were actually authorized or 
subsequently ratified shall not be controlling.” A similar double-edged pro- 
vision on employer and union responsibility is included in section 301 of the 
act, dealing with suits by and against unions for breaches of collective- 
bargaining agreements. 

It is apparent from the statement of the House conferees, explaining the 
Taft-Hartley bill as agreed to in conference, that this provision had its origin 
in a provision of the Hartley bill “under which the Norris-LaGuardia Act was 
made inapplicable in connection with certain activities dealt with in that sec- 
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tion.” (H. Rept. 510, 80th Cong., 1st sess., p. 36.) Thus, its intent was to nu! 
section 6 of the Norris-LaGuardia Act which provides that: 

“No officer or member of any association or organization, and no associatio; 
or organization participating or interested in a labor dispute, shall be held 
responsible or liable in any court of the United States for the unlawful acts of 
individual officers, members, or agents, except upon clear proof of actual par 
ticipation in or actual authorization of, such acts, or of ratification of s 
acts after actual knowledge thereof.” 

These limitations on union responsibility for the acts of officers, members, and 
agents were written into the Norris-LaGuardia Act, not during any New Dea 
or Fair Deal Congress or administration, but in 19382 when Herbert Hoover 
was President of the United States. The need for these limitations arose as q 
result of the continued application of the “illegal purposes” doctrine in labor 
cases in the Federal courts. Strikes and other union activities had to run th 
test of judicial scrutiny under the law of conspiracy, and if the courts found 
the strike to be illegal, the union and each of its officers, agents, and members 
were held responsible or liable for each and every act of their associates o 
strike (Frankfurter and Green, The Labor Injunction, pp. 61, 177-178). 

The report of the Senate Judiciary Committee, which favorably reported on 
the legislation that became the Norris-LaGuardia Act, referred to some of these 
conditions as the basis for the committee’s view that section 6 should be included 
in the legislation. It pointed out that “* * it has often occurred that em 
ployers themselves have secured the services of detectives, who, under the guise 
of labor men, have gained admission into labor unions. When this happens 
these detectives are usually doing everything within their power to incite 
employees who are on strike to commit acts of violence, and such detectives, 
contrary to the instructions of labor union leaders, sometimes commit unlawful 
acts for the considered and only purpose of laying the foundation for injunctive 
process, for bringing discredit upon the union, and making its officers and 
members liable for damages” (S. Rept. 163, 72d Cong., 1st sess., pp. 19, 20, 21). 

The House Judiciary Committee said in its report on this phase of the legisla- 
tion : 

“This section speaks for itself and it is desirable because both individuals 
and associations have been held liable for unlawful acts of overzealous members 
which acts were never authorized nor ratified by the officers or associations and 
were entirely without the scope of any authority permitted by the officer or asso 
ciation of the offending member” (H. Rept. 669, 72d Cong., 1st sess., p. 9). 

It is hard to believe that the authors of the Taft-Hartley Act intended to 
restore to the law of labor relations legal theories and practices which had hecom« 
thoroughly discredited by the time the Norris-LaGuardia Act was passed. That, 
however, is the effect of section 2 (13) and the comparable subsection of section 
301. 

In the Sunset line and Twine Co. case (7% NLRB 1487), the National Labor 
Relations Board undertook to define “those fundamental rules of the law of 
agency which we believe must control our decision of the issue of responsibility 
in this and similar cases” (79 NLRB 1508). According to the Board, while the 
burden of proof is on the party asserting an agency relationship— 

“Agency is a contractual relationship, deriving from the mutual consent 
of principal and agent that the agent shall act for the principal. But the 
principal’s consent, technically called authorization or ratification, may be mani 
fested by conduct, sometimes even passive acquiescence as well as by words 
Authority to act as agent in a given manner will be implied whenever the con 
duct of the principal is such as to show that he actually intended to confer that 
authority” (79 NLRB 1508) and *A principal may be responsible for the act of 
his agent within the scope of the agent’s general authority, or the ‘scope of his 
employment’ if the agent is a servant, even though the principal has not spe 
cifically authorized or indeed may have specifically forbidden the act in question 
It is enough if the principal actually empowered the agent to represent him i! 
the general area within which the agent acted” (79 NLRB 1509). 

Applying these principles in the Sunset Line and Twine case, the Board held 
that both a local union and its parent international were responsible for the 
activities of its officers and picketing members of the local during an authorized 
strike without regard to whether the local or the international specifically 
authorized or ratified the activities in question. 

In Western, Inc. (93 NLRB 336), the Board held the union responsible for 
oral appeals by pickets that an employee participate in an unlawful secondary 
boycott on the ground that since the picketing itself was an appeal, the oral 
appeals were within the sphere of authorized action. 
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illify rhe extent to which section 2 (13), and also of course section 301, take the law 
of labor relations back to the pre-Norris-LaGuardia days was recognized at least 
ition in part by two members of the National Labor Relations Board who dissented 
held from the Board’s decision in the Sunset Line and Twine case that the inter- 
[Ss of national, as well as the local, was responsible for alleged unlawful acts of the 
par local’s officers and members. In their dissent, Chairman Herzog and Board 
such member Houston pointed out: 
“* * * We recognize the Congressional mandate in section 2 (13) of the 
and amended act, that the question of whether specific acts were ‘actually authorized 
Dea! or subsequently ratified shall not be controlling’ in determining whether one 
over person is acting as the agent of another. * * * The new provision, as the legis- 
aS a lative history of the amendments shows, stemmed partly from congressional dis- 
abor satisfaction with the majority opinion, and agreement with the dissent of 
the Justice Frankfurter, in United Brotherhood of Carpenters v. United States (330 
und U. 8.395, 418 (1947)). But that dissent itself made clear the undesirability of re- 
bers turning to those other Court decisions of a generation ago which the Justice 
5 On characterized as a ‘misapplication of the law of agency so that labor unions were 
held responsible for the conduct of individuals in whom was lodged no authority 
| on to wield the power of the union.’ * * * We fear that the majority's decision on 
hese this issue, not commanded by the amended statute, may augur a return to those 
1ded earlier undiscriminating doctrines of agency which Congress repudiated in 1932 
em- and did not resurrect in 1947” (79 NLRB 1523). 
uise The theory of union responsibility embodied in section 2 (18) and illustrated 
eus, by the NLRB decisions referred to above, will not stand up on analysis in the 
cite light of the realities of union organization and activities. 
ves, The House conferees, in their report on the Taft-Hartley conference bill, 
Vful stated that by including section 2 (18) in the act, “both employers and labor 
tive organizations will be responsible for the acts of their agents in accordance with 
and the ordinary common law rules of agency” (H. Rept. 510, 80th Cong., 1st sess., 
p. 36). No one contends that unions should not be responsible for the acts of 
Sla- their agents. It does not follow, however, that the same rules of responsibility 
can fairly be applied to both employers and labor organizations. 
lals The manner in which employer responsibility for the acts of foremen and other 
ers supervisory personnel has been narrowed, and the scope of union responsibility 
~ for the acts of union officers and members has been indefinitely broadened has 
SSO- 


already been pointed out. Of equal importance are the economic realities in the 
organization of unions and industrial enterprises. 





| to Today, most employers are incorporated. Lines of authority are well defined. 
me Effective methods to control and supervise the exercise of authority can be 
hat, readily applied. 
on The facts with regard to unions, however, are quite different. The nature and 
purposes of unions preclude uniform patterns of organization and procedure. 
bor Having grown out of the necessities of workers in their dealings with employers, 
of they have been adapted to specific conditions, industry by industry. Lines of 
lity authority are not fixed and definite. Union members cannot be ordered around 
the and directed by union officers and employees. They are accustomed to think and 
act for themselves. 
ent This is why unions feel that the contention of the Taft-Hartley authors that 
the unions should be held strictly accountable for the acts of persons acting on their 
ini- behalf, just as are the employers, is a specious argument. As applied to unions, 
rds. the agency concept catches in its dragnet many acts of union members, even 
On- when there is no proof at all, “of actual participation in or actual authorization 
hat of such acts, or ratification of such acts after actual knowledge thereof,” as the 
- Norris-LaGuardia Act stipulates. As applied to employers, it is intended to 


loosen the bonds of employer responsibility for antiunion acts of superintendents 
pe- and foremen, and the antiunion campaigns of employer-minded citizens’ groups, 


on acting in the interest and for the benefit of employers. 

in I strongly urge that the sound and realistic provisions of section 6 of the 
1a Norris-LaGuardia Act be restored to their full force and effect. 
e 
= SECTION 3 (D). SEPARATE GENERAL COUNSEL 
LOC 

lly The possibilities which the establishment of a separate General Counsel pro- 

vide for bad administration are not conjecture. During the occupancy by Mr. 

for Robert N. Denham of the General Counsel's office, we have seen the kind of con- 
ry fusion and divided counsel, public brawling, and delay which can result from 
ral the statutory separation of authority in an administration agency. 
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In summary, experience has demonstrated the following objections: 

(1) There is no appeal from the General Counsel's refusal to issue a complaint 

(2) The authority in practice of the General Counsel to request a court for a 
mandatory injunction under section 10 (1) is inconsistent with the maintenance 
of some safeguards for the exercise of such great power. This is underscored by 
the relative frequency which the Board has overruled the General Counsel on the 
S (b) (4) charges underlying the request for the mandatory injunction. 

(3) The existence of a separate General Counsel in its present form makes it 
possible for a deadlock to continue indefinitely on such issues as commerce 
jurisdiction, for example, if the General Counsel persists in refusing to recognize 
Board rulings. 

(4) The notion of the General Counsel as a prosecutor is converting the NLRB 
into a quasi-punitive agency instead of a remedial agency. 

(5) The same NLRB employee is faced with divided responsibility ; on unfair 
labor practices he looks to the General Counsel; on representation proceedings 
he looks to the Board. 

(6) There appears to be no sound reason why the National Labor Relations 
Board among all of the administrative agencies should be singled out for dis- 
criminatory treatment. 

There is ample protection in the Administrative Procedure Act to safeguard 
internal separation of the investigative, prosecuting, and judicial functions of 
the Board. 

The least that can be done to ease the effects of statutory separation is to pro 
vide some appeals machinery outside of the General Counsel's office, but within 
the NLRB structure, whereby the General Counsel's refusal to issue a complaint 
may be reviewed. 

We regard Senator Taft’s amendment (S. 659, see. (d)), about which I shall 
comment later in greater detail, establishing a separate administrator of the 
National Labor Relations Act as a serious peril to sound administration of the 
act. The amendment goes beyond the present statutory separation to set up a 
separate agency. For example, under this Taft amendment, the Administrator 
could go into court to take exception to a decision of the National Labor Relations 
Board. Thus, it is entirely likely that a court of appeals and the Supreme Court, 
reviewing a Board decision, could be confronted with two conflicting views 
emanating from the executive branch of the Government. 


SECTION 4 (A). LEGAL ASSISTANTS TO BOARD MEMBERS; PROHIBITION OF 
CONCILIATION AND MEDIATION; AND ECONOMIC ANALYSIS 


This provision prevents the Board members from setting up a central pool of 
legal assistants and authorizes legal assistants only to each individual Board 
member. The purpose of the provision was to prohibit a review decision function- 
ing as a centralized legal division to the Board members. The net effect of the 
present arrangement is to establish five review divisions since each Board mem- 
ber has a staff of something like 18 or 19 lawyers. There is no evidence that this 
provision has resulted in a greater exercise of independent judgment on the part 
of the Board members. The NLRB, as a recent report said, is an administrative 
agency handling a large volume of business. The Board’s calendar would be 
virtually unmanageable if Board members operated in the way the judges are 
supposed to. The Board member must, in any case, utilize the services of a lega] 
staff to a very large degree. 

The statutory requirement for five distinct legal staffs imposes an excessively 
rigid structure on the Board. The Board should be given discretion in organiz- 
ing its legal staff in a way consistent with the Administrative Procedure Act that 
will make for the most efficient operation. 

Section 4 (a) also provides that “nothing in this act shall be construed to 
authorize the Board to appoint individuals for the purpose of conciliation or 
mediation or for economic analysis.” 

If the Board took this direction literally, it would have to stop functioning 
The vast majority of unfair labor practice charges are settled, withdrawn, or 
dismissed before they reach the formal stages of Board procedure. Indeed, this 
is one of the laudable features of Board administration. How could this work 
of informal settlement be carried on if regional directors, field examiners, and 
attorneys did not undertake to get a meeting of minds among conflicting litigants? 
Unless conciliation and mediation are such highly restrictive terms of art, the 
present prohibitions are absurd. 








aint. 


or a 
Ance 
d by 
| the 


PS it 
erce 
nize 


uRB 


fair 
ings 


ions 
dis- 


lard 
s of 


pro- 
thin 
aint 


hall 

the 

the 
ip a 
ator 
ions 
urt, 
ews 


1 of 
yard 
ion- 
the 
em- 
this 
part 
tive 
1 be 
are 
egal 


vely 
niz- 
that 


l to 
1 or 


ing. 
|, or 
this 
‘ork 
and 
nts? 
the 








TAFT-HARTLEY ACT REVISIONS 457 


The prohibition against the use of individuals for economic analysis is equally 
absurd. What is an analysis of payrolls to determine the back-pay liability of 
an employer, if it is not economic analysis? How can the field examiner deter- 
mine Whether the outstate shipments of an employer bring him within the com- 
merce jurisdiction of the act except by some form of economic analysis? These 
kinds of investigations are indispensable to the administration of the act, and it 
makes no sense to try to deprive the Board of an essential field of knowledge in 
administering the act. 


SECTION 7. “RIGHT” TO REFRAIN FROM JOINING UNIONS 


Section 7 of the Taft-Hartley Act added to the guarantees of the right to join 
unions and bargain collectively contained in the Wagner Act, specific statutory 
protection of the “right to refrain from any and all of such activities,” except 
to the extent that a valid union-shop agreement may qualify such right. 

This provision was included in the Hartley bill passed by the House, and was 
accepted in the Taft-Hartley bill reported by the conference committee. The 
reason given in the statement of the House conferees was as follows: 

“Taken in conjunction with the provisions of section 8 (b) (1) of the confer- 
ence agreement * * * wherein it is made an unfair labor practice for a labor 
organization or its agents to restrain or coerce employees in the exercise of rights 
guaranteed in section 7, it is apparent that many forms and varieties of con- 
certed activities which the Board, particularly in its early days, regarded as 
protected by the act will no longer be treated as having that protection, since 
obviously persons who engage in or support unfair labor practices will not enjoy 
immunity under the act” (H. Rept. 510, 80th Cong., 1st sess., p. 40). 

The House committee cited as the basis for its concern such offenses as “inter- 
fering with the United States mail, obstructing railroad rights of way, discharg- 
ing firearms, rioting, carrying concealed weapons, malicious destruction of prop- 
erty, and assault and battery” (H. Rept. 245, 80th Cong., Ist sess., p. 27). These 
are matters that are dealt with by appropriate Federal, State, and local law- 
enforcement officers, and, in my opinion, properly so, rather than by the National 
Labor Relations Board. Moreover, the House committee, in its report on the 
Hartley bill, conceded that the Wagner Act Board in later years had rendered a 
number of decisions in favor of employer actions, denying the act’s protection 
to employees engaging in such unlawful acts (H. Rept. 245, 80th Cong., 1st 
sess., p. 27). 

But the real difficulty with section 7 is that we do not know precisely how far 
this section will be construed to go. Is this one of the provisions of which Rep- 
resentative Hartley was thinking when, in explaining to his colleagues the pro- 
visions of the Taft-Hartley conference bill, he told them that there is more in 
these provisions than meets the eye? 

There is no need for the Taft-Hartley protection of the right not to join unions. 
It is difficult enough, under the restrictive and technical requirements of the 
Taft-Hartley Act, as we shall demonstrate throughout this statement, for em- 
ployees desiring to do so, to join unions and bargain collectively. The anti- 
union bias of the Taft-Hartley authors is clearly manifest in the erecting of this 
new barrier against self-organization and collective bargaining. Its effect can 
only be to weaken the organizing strength of unions, and to discourage collective 
bargaining. 

Hither unions and collective bargaining are the foundations of good industrial 
relations or they are not. I take it that we all agree they are. But, if they 
are, I submit provisions like the amendment to section 7 have no place in the act. 


SECTION 8 (A) (3). UNION SECURITY 


The union security provisions of the present law are objectionable on several 
grounds. 

(1) It has outlawed the union hiring hall in the form which it has functioned 
successfully as an essential vehicle for the recruitment of employees in industries 
marked by casual or intermittent employment. The union hiring hall has proved 
to be the only efficient and socially sound method of meeting the constantly 
fluctuating labor requirements of employers for skilled workers when, where 
and in the amounts needed. The union hiring hall arose out of the needs of 
certain industries and developed through years of collective bargaining. The 
Taft-Hartley provision disrupted these collective-bargaining relationships and 
has forced labor and management to resort to subterfuges in order to prevent 
the collapse of orderly hiring practices. 
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(2) By limiting the grounds on which a union may ask for the discharge of 
an employee to the failure to pay dues and initiation fees, the provision has 
seriously curtailed the right of the union to conduct its own internal affairs: a 
right, by the way, which is essential to maintaining sufficient authority to dis 
charge its responsibilities under the law and under collective agreements. The 
provision seeks to convert the union into a dues collection agency. This appears 
to be one of the major criticisms that the opponents of unions are always making, 
yet they seek to force this kind of “dues collection” unionism on us by law. 

(3) The Board’s rulings with respect to union security, we believe, have gone 
beyond the restrictions required by the law. Thus, the mere inclusion of an in 
valid union security clause, even though inoperative, has been held to be per se 
assistance to the union. Moreover, a contract containing such a union security 
clause, even though unenforced, cannot act as a bar to a represetnation election 
The effect of this doctrine is to declare the whole contract invalid simply because 
of one illegal provision (Annual Reports of the National Labor Relations Board, 
14th p. 22ff, 15th p. 61ff) 

The majority of the United States Supreme Court recently gave some good 
advice to the Board on this point. The NLRB had, in accord with its established 
rulings, set aside an entire contract because of an illegal union security clause. 
The Court said, wisely, I think: 

“The total obliteration of this contract is not in obedience to any command of 
the statute. It is contrary to common-law contract doctrine. It rests upon no 
decision of this or any other controlling judicial authority. We see no sound 
public policy served by it. Realistically, if the formal contract be stricken, the 
enterprise must go on—labor continues to do its work and is worthy of some 
hire. The relationship must be governed by some contractual terms. There is 
no reason apparent why terms should be implied by some outside authority to 
take the place of legal terms collectively bargained. The employment contract 
should not be taken out of the hands of the parties themselves merely because 
they have misunderstood the legal limits of their bargain, where the excess may 
be severed and separately condemned as it can here” (NLRB v. Rockaway News 
Supply Co., Inc., No. 318, Mar. 1, 1953, 31 L. R. R. M. 2482, 2436). 

There is no good reason in sound public policy why unions and management 
should not be permitted to negotiate the kind of union security agreements which 
meet their special needs. 


SECTION & (B) (1). COERCION OF EMPLOYEES AND EMPLOYERS BY A UNION 


This section makes it an unfair labor practice for a labor organization or its 
agents to coerce or restrain employees in the rights guaranteed in section 7 or to 
restrain or coerce an employer in his selection of representatives for collective 
bargaining or the adjustment of grievances. 

As interpreted by the NLRB, section 8 (b) (1) (A) seems to have several 
meanings. First the legislative history shows it to be a ban on violent conduct by 
unions or their agents. The Board has found the following kinds of conduct as 
restraint or coercion by a union: 

1. Preventing nonstriking employees from going to and from work. 

2. Threatening employees with physical violence who wish to enter a plant 

3. Threatening bodily harm to nonstrikers away from a plant. 

4. Blocking access to a struck plant by force. 

5. Damaging plant property in the course of a strike (14th Annual Report, 
National Labor Relations Board, p. SOff). 

Violence in any form, committed by unions or employers, should not go un- 
punished. No group is entitled to immunity from the consequences of violence 

The real question is this, however: Are such breaches of the peace an appro 
priate subject for an organic Federal statute regulating labor-management rela 
tions? Doesn't this provision convert the National Labor Relations Board into 
a police court by giving it authority to decide cases involving breaches of the 
peace? 

Acts of the kind outlined above are violative of State laws and local ordnances, 
and local law enforcement officers and State courts can be depended upon to 
enforce such laws. The effect of retaining a provision like 8 (b) (1) (A) in 
Federal law is to put anybody who commits the proscribed act in double jeopard) 
subjecting him to prosecution under local law and again under the Taft-Harties 
law. 

The NLRB, however, has gone beyond the breach of peace theory in interpret 
ing the reach of this provision; unjustifiably in our judgment. The NLRB reads 
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‘his provision to outlaw kinds of union acts which have no sensible connection 
with violence or other breaches of the peace. For example, such acts as the 
following have been found to violate 8 (b) (1) (A): 

1. Failing to waive or modify union rule requiring preferential employment for 
full-fledged members as contrasted to apprentice members (The Zia Co. (94 
N. L. R. B. 214) ). 

2. Executing a contract which contained unauthorized union security provision 
Rockaway News Supply Co. (94 N. L. R. B. 1056) ). 

The acts noted above may be violations of other sections of the law but it is 
indeed a tortured construction to see such acts as “restraint or coercion.” 

I do not believe that any substantial case can be documented either prior to 
or since the Taft-Hartley Act to show that labor organizations restrain or coerce 
an employer in the selection of his bargaining representatives. The necessity 
for this provision therefore is not apparent. 
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SECTION 8 (B) (2). UNION SECURITY DISCHARGES 


This is a companion provision to 8 (a) (3) and the objections to the later 
provision stated above apply to 8 (b) (2). 


SECTION 8 (B) (3). UNION REFUSAL TO BARGAIN 


Section 8 (b) (3) of the Taft-Hartley Act added to the Wagner Act a provision 
aking it an unfair labor practice for a union or its agents “to refuse to bargain 
collectively with an employer, provided it is the representative of his employees 
subject to the provisions of section 9 (a).” 

Both the report of the Senate committee on the Taft bill, from which the pro- 
vision came, and the House conferees statement on the Taft-Hartley bill agreed 
to in conference, explained that the duty imposed on unions by this provision is 
the same as that which section 8 (a) (5) imposes on employers (S. Rept. 105, 
sith Cong., Ist sess., p. 22; H. Rept. 510, 80th Cong., Ist sess., p. 43). 

The House conferees added the comment that this provision has to be read in 
the light of What bargaining consists of as defined by the act. 

The need for section 8 (b) (3) has not been demonstrated. Unions exist as a 
mechanism through which employees are enabled to bargain collectively with 
their employers and their continued existence and development largely depend 
on the successes they achieve in collective bargaining. There is no serious objec- 
tion, however, to retaining in the law a provision which places unions and em- 
ployers on a par in relation to their duty to bargain. The principal difficulties 
with and objections to the duty to bargain which the Taft-Hartley Act imposes on 
unions grow out of the definition of bargaining contained in section 8 (d) of the 
act. These difficulties and objections are discussed in a later section of this 
statement. 


SECTION 8 (B) (4). BOYCOTTS AND JURISDICTIONAL DISPUTES 


Section 8 (b) (4) of the Taft-Hartley Act amended the Wagner Act by making 
it an unfair labor practice for a union or its agents to engage in or induce or 
encourage the employees of any employer to engage in a strike or boycott having 
as one of its objects (a) forcing or requiring an employer or self-employed per- 
son to join a labor or employer organization, or any employer or other person 
“to cease doing business with another person;” (b) forcing or requiring an 
employer to recognize or bargain with a union unless the union has been certified 
under the act; (c) forcing or requiring an employer to recognize and bargain 
with one union when another union has been certified as the bargaining repre- 
sentative under the act; or (d) forcing or requiring an employer to assign work 
to employees in one union or in a particular trade, craft, or class rather than 
io employees in another union or in another trade, craft or class unless the 
employer is failing to comply with an order, or certification from the NLRB deter- 
mining representatives under the act. 

Section 8 (b) (4) had its origin in the Taft bill passed by the Senate. The 
conference agreement adopted the Senate provision on this subject with two 
changes, one of which was noted in the statement of the House conferees. The 
statement pointed out that the conference bill extended the area of prohibited 
activity to include “concerted activity by a union or its agents to compel an 
employer or self-employed person to become a member” but did not point owt 
that the Senate provisions had been immeasurably broadened by banning not 
only strikes and boycotts, the purpose of which was to accomplish any of the 
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objectives proscribed by the section, but also any strike or boycott having on 
of these objectives as one of its objects. 

In the law of labor relations no less than in other fields of law that vitally 
affect the livelihood and well being of people, the law should be written clearly 
and simply enough to enable the people who are affected by it to know what 
they can and cannot do. The Taft-Hartley Act’s prohibitions on boycotts and 
jurisdictional disputes certainly do not meet this test. 

These provisions as interpreted by the courts and the NLRB have made illega 
many traditional union practices universally regarded as having legitimate 
objectives. Prohibited activities include any strike or concerted activity that 
may have as one of its effects the forcing of an employer to cease doing business 
with any other person (NLRB v. Denver Building and Construction Trades Cou) 
cil (841 U. S. 674); International Brotherhood of Electrical Workers v. NLRB 
(341 U. S. 707) ). 

Unions, of course, do not ordinarily interest thémselves in an employer's 
business deaiings with other persons except when those dealings have an effect 
on the wages, hours, working conditions and the strength and stability of the 
union’s capacity to engage in collective bargaining for its members. In such 
circumstances they are legitimately concerned to protect their living standards 
and the union against employer tactics that are certainly no better, and in many 
cases are much worse, than the abuses characterizing the activities of a few 
unions in some localities, with which section 8 (b) (4) was presumably designed 
to deal. 

Yet under section 8 (b) (4) it does not make any difference if the reason 
employees of one employer refuse to handle work contracted to him by another 
employer because the latter’s employees are on strike, is that they do not want 
to work on struck work or on work from runaway shops or on goods produced 
under substandard or sweatshop conditions. The union representing the em- 
ployees on strike can enlist their assistance only at the risk of running afoul 
of section 8 (b) (4) since one of the effects of such assistance may be construed 
to be “forcing or requiring” their employer to break off his business dealings 
with the employer of the striking employees. 

The injustice of applying section 8 (b) (4) to the efforts of the union to 
enlist the aid of employees in one plant through refusing to work on struck 
goods has been conceded even by the authors of the Taft-Hartley law. Sub- 
section (f) of S. 655, introduced by Senator Taft and now pending before this 
committee, would modify paragraph (A) of section 8 (b) (4) by making this 
paragraph inapplicable in situations where a union is endeavoring “to induce 
or encourage employees to engage in a concerted refusal to perform work which 
because of a current labor dispute between another employer and his employees 
is, for the duration of such dispute, no longer being performed by the employees 
of such other employer.” 

Senator Taft’s amendment would leave untouched the unfairness and injustice 
of section 8 (b) (4) as applied in other situations which I have described. Is 
a refusal by employees to work on goods coming from another employer because 
that employer has sought to avoid union wage scales and working conditions by 
moving to a new location, or because he maintains a sweatshop and pays sub- 
standard wages any less legitimate than their refusal to handle struck work? 
No fairminded person could argue that this is the case. 

Consider also the case in which the refusal to handle or work is based on 
the fact that the goods have been produced under nonunion conditions, often 
defended by violence and terrorism with which the NLRB and the courts are 
powerless to deal, or where, as in the building trades cases referred to above, 
the refusal to work is based on traditional unwillingness of union men to work 
alongside nonunion men on construction jobs. 

These practices of unions developed not because unions wanted to involve 
‘neutral’ third parties in disputes that did not concern them, but because the 
wages, hours and working conditions of union workers in one plant depend on 
the wages, hours and working conditions in other plants. 

In this connection it should be noted that employers are under no such restric 
tions when it comes to involving third persons, as are applicable to unions 
under section 8 (b) (4). They can, with impunity, contract out their work 
to any other employer they choose to deal with if their operations are interfered 
with by a labor dispute. It makes no difference that one of the effects of thei! 
action may be to break the union or completely frustrate the efforts of their 
employees to improve wages, hours and working conditions through collective 
bargaining. 
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This one-sidedness in the law is further emphasized by the fact that charges 
of union violation of section 8 (b) (4) require injunction proceedings in the 
Federal courts if “the officer or regional attorney to whom the matter may be 
referred has reasonable cause to believe such charge is true and that a com- 
plaint should issue” (section 10 (1) ). Also the union can be sued for damages 
in a Federal court proceeding in which important jurisdictional safeguards 
which are ordinarily available to litigants in such courts are not available to 
it (see. 808). Finally, the union enjoys no protection whatsoever under section 
s (c) of the act when a violation of section 8 (b) (4) is charged (/nternational 
Brotherhood of Electrical Workers v. NLRB (341 U. 8S. 694): NLRB vy. Denver 
Building and Construction Trades Council (341 U. 8. 675). These provisions are 
discussed in detail in later sections of the statement. 

I mention these provisions here only to indicate the manner in which the Taft- 

lartley Act marshalls the forces of law against legitimate union objectives while 
at the sqme time relieving employers of any comparable inhibitions or restric- 
tions. The effect of these provisions have been that the right of workers to 
picket has been curtailed; the right of workers to refuse to cross picket lines 
has been challenged; and the right of workers to strike has been abridged. 

We are seeking in this testimony to defend only legitimate boycotts which, 
we believe we have demonstrated, are essential for the protection of unions and 
iheir membership, as well as to protect fair employers. We have in prior testi- 
wony before this committee supported legislation, the Thomas-Lesinski bill, 
which made it an unfair labor practice for a union to engage in a secondary boy- 
cott or a strike to compel an employer to violate his statutory obligation to bar- 
cain in any one of three situations: (1) where another labor organization hag 
been certified as bargaining agent by the National Labor Relations Board and 
such certification is in effect at the time the alleged unfair labor practice occurs ; 
(2) where the employer is required by an order of the National Labor Relations 
Board to bargain with another labor organization, or (3) where another labor 
erganization, although uncertified, has a valid and subsisting collective-bargain- 
ing agreement, and the time has not been reached during which a question con- 
cerning representation may appropriately be raised. 

In addition, this legislation made it an unfair labor practice for labor organiza- 
tions to carry on secondary boycotts in support of jurisdictional disputes. The 
term “jurisdictional dispute’ in the Thomas-Lesinski bill was limited to a 
dispute between two or more labor organizations. Accordingly, it would not 
apply to a dispute between a union and an unprganized group of employees 
or to a dispute between an employer and a union over the employer’s assign- 
ment of work to unorganized employees. It thus avoided one of the objectionable 
features of section 8 (b) (4) (D) of the Taft-Hartley Relations Act which does 
not require that the dispute be between two labor organizations. This latter 
section can be used by an employer as a device to undermine a labor organization 
by transferring work from employees in a trade, craft, or class, who were org- 
anized to unorganized employees in another trade, craft, or class. Prohibited 
“jurisdictional disputes” should be confined to disputes over the assignment or 
prospective assignment of a particular work task. This is what is commonly 
recognized as an essential characteristic of such disputes. 

Senator Ives has introduced a bill, S. 1311, to amend section 8 (b) (4) (C) 
by extending it to the situation where a second union has filed a representation 
petition which is pending before the Board. While, as stated above, we advocate 
some extension of section 8 (b) (4) (C), we believe that Senator Ives’ proposal 
goes too far. Representation petitions are easily filed, and the mere pendency 
of such a petition, prior to certification or even to an order of election, should 
not render picketing illegal. 

The provisions of section 8 (b) (4) should either be eliminated from the act 
or drastically amended to remove their antiunion effects. 


SECTION 8 (B) (5). UNION FEES 


This provision makes it an unfair labor practice for a union to charge ex- 
cessive or discriminatory fees or dues where union membership is a condition 
of employment. 

There have been very few cases arising under this provision. This indicates 
how unfounded the alleged abuses are. Yet we take exception to it in principle 
because it constitutes another instance of the unjustified Government regulation 
of the internal affairs of unions. There is no counterpart regulation of the in- 
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iernal affairs of business enterprises enjoying the benefits of the statute. [t 
would make just about as much sense to prohibit employers benefiting by the 
iaw from charging excessive or discriminatory prices for their products. 


SECTION 8 (B) (6). “FEATHERBEDDING”’ 


This provision is commonly characterized as the “featherbedding” amendment 
and provides that it shall be an unfair labor practice for a union to require an 
employer to pay or deliver any money or other thing of value in the nature of a: 
exaction for services which are not performed or not be performed. 

This provision is both unwise and unnecessary. It is unwise because the 
invidious connotation of the term “featherbedding” reflects a distorted and 
mechanical perspective on the purpose of union rules. An employer counterpart 
of featherbedding is the “stretchout,” the purpose of which is to get workers to 
perform more work without corresponding additional pay. If it is bad for the 
union to ask for pay for work which is not being done, it must be, from a bal 
anced view, equally bad for the employer to require the union to agree to extra 
work without the employer paying for it. But we haven't heard of anybody 
recommending legislation which would make it an unfair labor practice for 
employers to require the union to agree to a “stretchout” provision. Nor do we 
recommend such legislation. The issues involved in “featherbedding” and the 
“stretchout” are better left to collective bargaining. 

Modern industry can have devastating consequences on the worker's livelihood 
and health unless the worker through his union makes some attempt to abate 
the impact so that the worker alone is not compelled to suffer the full conse 
quences of the management drive for profitmaking. In the course of collective 
bargaining, therefore, management and labor have evolved working rules which 
Professor Slichter has put under the heading of industrial jurisprudence, to 
determine sensible ways of meeting the many problems of finding a mutually 
agreeable middle ground between workers being worked too hard and workers 
laying down on the job. 

This is not to say that the “stretchout” or “featherbedding” is not in some 
situations carried to unsound extremes, but it is extremely doubtful whether a 
legislative rule can be devised which will automatically catch within its provi 
sions only the unsound and leave undisturbed the sound practices. 

The proof that the “featherbedding” problem was exaggerated by the authors 
of the law is the mere handful of complaints which the Board has had to decide 
on this point. The Board has yet to uphold a complaint based on this provision. 
The recent decisions of the United States Supreme Court (American Newspaper 
Publishers Association v. NLRB, No. 53, 1953; NLRB v. Gamble Enterprises, Inc., 
No. 238, 1953) on 8 (b) (6) have upheld the Bouard’s position. 

This provision should be eliminated from the act. 


SECTION 8 (C). RIGHT TO MAKE ANTIUNION STATEMENTS 


Section 8 (c) of the Taft-Hartley Act provides that “The expressing of any 
views, argument, or opinion, or the dissemination thereof, whether in written, 
printed, graphic, or visual form, shall not constitute or be evidence of an unfair 
labor practice under any of the provisions of this act, if such expression con- 
tains no threat of reprisal or force or promise of benefit.” 

This nrovision which the authors of the Taft-Hartley Act presumed to describe 
as the “free speech” provision was contained in both the Hartley and Taft ver 
sions of the Taft-Hartley bill. 

The CIO yields to no one in its devotion to the preservation and advancement 
of democratic freedoms, including freedom of speech. jut nothing is more cal 
culated to undermine freedom of speech than to bring within its ambit the types 
of antiunion statements that have been the subject of consideration in cases 
before the National Labor Relations Board and the courts. 

Under section 8 (ec), a wide variety of employer antiunion statements have 
heen held to be privileged, such as profane characterization of union leaders i! 
letters addressed to employees (Atlantic Siages, T8 N. L. R. B. 558) ; statements 
that the employer is opposed to the unions, and that unions cause trouble, do 
no good, and exist only to collect dues and give nothing in return (Matthews 
Lumber Company, 96 N. L. R. B. 322); preelection letters urging employees to 
vote against representation by a union “to protect their jobs and their families” 
(Dinion Coil Company, Inc., 96 N. L. R. B. 1435): and statements during an 
organizing campaign that employees would do better to take their desire for 
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higher pay to their foreman instead of joining a union (Swan Fastener Corp., 


v5 N.L. R. B. 508). 


Decisions of this type are inevitable under the wording of Section 8 (c). It is 


for this reason, it seems to me, that Section 8 (c) should be known, not as the 


free speech” provision of the Taft-Hartley Act, but as the “right to make anti- 
inion statements” provision. 

No statutory provision, of course, is needed in order to guarantee employers 
the same freedoms of speech as are guaranteed to all persons under the Bill of 
Rights. Nothing in the Wagner Act took away from employers any of the rights 
of free speech (NLRB vy. Ford Motor Company, 114 F. 2nd 905, Cert. Den. 312 
U.S. 649: NLRB vy. Virginia Electric and Power Company, 314 U. 8. 469). These 
cases recognize that under the Wagner Act and the Constitution an employer 
was free to express his views on labor policies or problems, but the relationship 
of an employer to his employees and prevailing circumstances were factors to be 
considered in determining whether a speech or statements by an employer might 
ave a coercive effect. 

In the Viryinia Electric and Power Company case, the United States Supreme 
Court pointed out at p. 477: 

“* * * certainly conduct, though evidenced in part by speech, may amount in 
connection with other circumstances to coercion within the meaning of the act. 
If the total activities of an employer restrain or coerce his employees in their 
free choice, then those employees are entitled to the protection of the act. And 
in determining whether a course of conduct amounts to restraint or coercion, 
pressure exerted vocally by the employer may no more be disregarded than pres- 
sure exerted in other ways.” 

The Supreme Court further said, quoting from an earlier case at p. 477: 

‘* * * ‘Slight suggestions as to the employer’s choice between unions may 
have telling effect among men who know the consequences of incurring that 
employer’s strong displeasure.’” International Association of Machinists v. 
Vational Labor Relations Board, 311.U. 8S. 72, 78, 61 S. Ct. 83, 87, 88, 85 L. Ed. 50. 

This is sound doctrine. Section 8 (c), however, is drafted in such a way as to 
ignore these principles. It precludes consideration of the context in which anti- 
union speeches or statements by employers may be made and requires the National 
Labor Relations Board and the courts to consider only the language which the 
elnployer may use. 

The legalization of employer antiunion statements contrasts sharply with the 
drastic curtailment of the right to picket provided for in other provisions of the 
Taft-Hartley Act. The right to picket is the form which union expression of 
opinion has traditionally taken. 

No provision on the subject of free speech needs to be included in the Taft- 
Hartley Act, in view of the provisions of the Bill of Rights and the Supreme 
Court decisions which have been referred to. If, however, the Congress feels 
that some provision on this subject should be included in the act, then a pro- 
vision framed along the lines of the Supreme Court decision would be most 
appropriate. This would mean a simple provision declaring that employers 
have the right to express their views on unions or unionism, so long as their 
remarks are not, in context, coercive or intimidating. 


SECTION 8 (D). DEFINITION OF COLLECTIVE BARGAINING 


This provision embodies two basic concepts about collective bargaining. First, 
it seeks to define collective bargaining, including a statement that the obligation 
to bargain “does not compel either party to agree to a proposal or require the 
making of a concession.” Secondly, the provision prescribes certain notice re- 
quirements precedent to the calling of a strike and penalties if such notice 
requirements are violated by a labor organization. 

The provision that the obligation to bargain collectively “does not compel either 
party to agree to a proposal or require the making of a concession” is a techni- 
cally correct codification of Board doctrine under the Wagner Act. But it serves 
no useful purpose and has done harm. 

The decision of the United States Supreme Court in NW. L. R. B. v. American Na- 
tional Insurance Co. (343 U. 8S. 395, 80 I. R. R. M. 2147), suggests that 8 (d) 
can be used to frustrate collective bargaining. The employer had insisted on a 
clause in the agreement which would give him unilateral control over the right 
to select, hire, to promote, demote, discharge, discipline for cause, to maintajn 
discipline and efficiency of employees, and to determine schedules of work, 
and the company’s decision with respect to such matters shall never be the 
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subject of arbitration. During negotiations, the employer initiated a unilateral] 
change in working conditions. 

The NLRB, in line with established holdings, found that the employer had 
not bargained in good faith but ‘“‘with a fixed determination to avoid agreemen; 
unless the union relinquished a significant portion of its bargaining rights.” 

The Supreme Court upheld the court of appeals decision that the Board dete: 
mination on this point was not in accord with the statute and relied on that part 
of 8 (d) which does not compel agreement as a condition of bargaining in good 
faith. 

Here, then, is an illustration of how that portion of 8 (d) was carried to the 
absurd conclusion that an employer could legally insist on a provision in an 
agreement that would destroy the bargaining rights of the union, and by so doing 
destroy the stock-in-trade of unions, which is of course its ability to bargain 
with the employer. 

There is evidence that the intransigence which this section of 8 (d) encourages 
has (in the words of a Senate Labor Subcommittee report) “tended to encourage 
employers to conform to the definition only superficially. The psychological 
effect of this restatement has been unfortunate * * *” (Labor-Management Re- 
lations in the Southern Textile Industry: Report, 82d Cong., 2d sess., p. 58). 

In fact, the subcommittee’s record reveals a series of letters by employers to 
their employees with a uniformity of language which is probably more than 
coincidence. Significantly, these letters stress management’s intransigence and 
nowhere mention the possibility of good-faith bargaining resulting in agreement 
It is a warrantable inference that these mass-produced letters reflect the expecta- 
tion that section 8 (d) dilutes their Wagner Act obligation to bargain in the 
interest of reaching agreement. 

“Even if this union were in here, there is no way whatever that it could force 
the company to do anything except by pulling you out on strike. For example, 
if the union wanted us to sign a contract with terms, which even after bargain 
ing, we were unwilling to sign, or wanted us to do anything else which we were 
unwilling to do, then there would be nothing the union could do except to call you 
out on strike” (Pacific Mills, Labor-Management Relations in the Southern 
Textile Industry : Hearing, pt. II, Dec. 7, 1950, p. 104m). 

“Now just where does the CIO union fit into our affairs? They don’t. They 
may tell you they will make the mill do this and that and the other. The plain 
and simple truth is that they can’t force the company to do anything. There is 
only one way that the union can even try to force anything and that is by pulling 
you out on strike. I want you to clearly understand now in advance that this 
mill management has no intention of yielding to any strike pressure” (Johnston 
Manufacturing Co., Labor-Management Relations in the Southern Textile In- 
dustry: Hearings, pt. II, Dec. 7, 1950, p. 104¢). 

“Even if this union were in here there is no way whatever that it could force 
the company to do anything. For example, if the union wanted us to sign a 
contract with terms which were, even after bargaining, unwilling or unable 
to sign, or wanted us to do anything else which we were unwilling to do, there 
would be nothing the union could do except call you out on strike” (Brandon 
Corporation, Labor-Management Relations in the Southern Textile Industry: 
Hearings, pt. II, Dec. 7, 1950, p. 1041). 

We have no objection to the general principles underlying the notice require 
ments, but, for the most part, notice requirements were standard in collective 
agreements long before the enactment of Taft-Hartley. We have, in detail, 
certain changes to suggest: 

1. The notice requirement should expressly apply only to collective agreements 
which contain a no-strike, no-lockout clause. If the parties do not choose to 
negotiate such a clause, they should be free to strike or lockout at any time. 

2. Section 8 (d) (3), which provides for 30-day notices to the Federal and 
State Conciliation Services, in addition to the 60-day notice to the other party, 
creates useless red tape and should be eliminated. The concilation services do not, 
in fact, do anything upon the receipt of these notices, and if negotiations a 
tually reach a critical stage, it is always open to either party to solicit the aid 
of the services or the services to intervene on their own motion. 

3. An overly literal reading of section 8 (d) raises the question as to whether 
section 8 (d) as written permits strikes at all under collective bargaining agree 
ments containing reopening clauses with the right to strike. The doubt arises 
because, in subsection (4), it prohibits a strike for 60 days after notice or until 
the expiration of the contract, whichever is later. The NLRB has interpreted 
this provision as not banning strikes under reopening clauses, and certainly an 
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other interpretation would produce an absurd result (see United Packinghouse 
Workers 89 N. L. R. B. 310, 25 I. R. R. M. 1556.) However, the issue has not 
been litigated in the courts, and the language should be clarified. 

4. It is not clear under section 8(d) as written whether a union which gives 
the 60-day notice required by that section, and then at the request of the em- 
ployer or the Government further postpones a strike, must give another 60- 
day notice. Such a result would be absurd and unjust, but it seems to be indi- 
cated by one court of appeals decision (Boeing Airplane Co. v. N. L. R. B., 174 
Fred. 2d 988, 24 I. R. R. M. 2101, C. A. D. C.). The statute should be amended 
to clear up this point. 

5. The provision in the final section of section 8 (d) that in the event of any 
technical failure by a union to comply with the notice requirements, the workers 
shall lose their status as employees is grossly harsh and inequitable and should 
be repealed. We are in agreement with Senator Taft's 1953 amendment on this 
point (S. 655, Sec. (b), 83d Cong., 1st sess.). 


SECTION 9 (A). INDIVIDUAL BARGAINING 


The first proviso to section 9 (a) of the act declares “that any individual em- 
ployee or a group of employees” shall have the right to present grievances to 
their employer and to have them adjusted without the intervention of the bar- 
gaining representative. 

A court of appeals has held that under the quoted language, employees are 
entitled to present their grievances through a minority union or group (Douds v. 
Retail Store Union, 173 F. 2d 764, 23 I. R. R. M. 2424 (CA2)). 

The statutory provision, as thus interpreted, is wholly inconsistent with the 
basic conception of the act that the union chosen by a majority shall be the ex- 
clusive bargaining representative. Section 9 (a) should therefore be amended 
to make it clear that it does not relate to the presentation of grievances by a 
minority union or group. 


SECTION 9 (B). CRAFT UNITS; SPECIAL UNITS FOR GUARDS AND PROFESSIONAL 
EMPLOYEES 


Section 9 (b) of the Taft-Hartley Act provides for the severance of craft 
bargaining units and for special units for professional employees and guards. 

I shall not deal with the severance of craft bargaining units, since Mr. Reuther 
has covered this point in detail. 

Section 9 (b) provides for special bargaining units for professional employees 
and guards. While these provisions clearly have no place in a law designed 
to promote and further collective bargaining, I do not intend to discuss them 
in detail, and mention them only because they are pertinent to one further point 
I want to make in this connection. That point is that the provisions of the 
Taft-Hartley Act on appropriate units are exceedingly technical, and this has 
led to three undesirable consequences: (1) Employers and unions have been 
encouraged to take adversary positions in representation proceedings and are 
much less likely to reach agreement as to the scope of bargaining units. The 
Board’s discretion having been curtailed by the Taft-Hartley Act’s technical 
provisions, there is much more room for each party to a representation proceeding 
to stand on rights that he thinks are given to him by the act. (2) In the second 
place, an employer or union that opposes an election is able to complicate and 
delay a representation proceeding by raising one of the numerous technical 
issues which the act makes available. (3) Finally, an inordinate amount of the 
Board’s time is taken up with representation cases and its handling of unfair 
labor practice cases is correspondingly delayed. 


SECTION 9 (C) (1). REPRESENTATION PROCEEDINGS 


We have specific objections to several parts of this sec ‘ion: 

1. Employer petitions—If employer petitions are to be permitted at all, in peti- 
tioning for an election the employer should be subject to the requirement of show- 
ing that a substantial number of employees wish to be represented by the union. 
Such a showing must be now made by employees or unions who petition for an 
election. 

2. Recommendations by hearing officers.—The present provision prohibits the 
making of a recommendation by the hearing officer in a representation proceed- 
ing. There appears to be no sensible reason why the Board should be deprived 
of the judgment of the regional officer with the most intimate knowledge of the 
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ease. The elimination of this ban on recommendation would undoubtedly speed 
up the processing of representation cases in Washington. We are in accord wit] 
Senator Taft's amendment on this point in 8. 655 (c), 88d Congress, 1st session 

3. Elections.—This provision now requires that an election be held if it finds 
that a question of representation exists. The holding of an election when it js 
pot demanded by any interested party is wasteful and time-consuming. Thy 
Board should be permitted to utilize card checks if there is no substantial ob 
jection and if equally valid results will thus be provided. We support Senato; 
Humphrey's amendment on this point in S. 1146, section 2, except that we would 
add that such determination, other than by election, be contingent on agreement 
of the interested parties. 

4. Hearings.—It might help to avoid delay if the Board were authorized t 
make a record in a representation proceeding through conferences, consultations 
and written statements of the interested parties instead of requiring a forma 
hearing in all cases. 


SECTION 9 (C) (3). ECONOMIC STRIKERS DENIED RIGHT TO VOTE 


Section 9 (c) (3) provides that “employees on strike who are not entitled t 
reinstatement shall not be eligible to vote.” Extended comment on this provisior 
does not appear to be necessary since even the proponents of the Taft-Hartley Act 
now concede that its effects may be to enable employers to break unions. Se 
tion (a) of S. 655, introduced by Senator Taft, would eliminate this provisior 
from the act. 

President Kisenhower was certainly correct when he pointed out with specifi: 
reference to this provision, “I know the law might be used to break unions 
That must be changed. America wants no law licensing union busting an 
neither do I.” 

There is one further point which should be made in connection with Senator 
Taft’s proposal simply to strike the provision denying economic strikers the right 
to vote in NLRB elections. While this change would clearly be desirable, the 
law should also provide that outright strikebreakers shall not have the right t 
determine whether or not the workers are to be represented by a union of thei 
own choosing. Such a provision would be in accordance with economic realities 
and the promotion of full and free collective bargaining. 


SECTION 9 (C) (4). PREHEARING ELECTIONS 


This provision has the effect of prohibiting prehearing elections. The results 
of a prehearing election, as was the practice under the Wagner Act, had the 
effect of frequently washing out many issues in dispute—unit eligibility, fo. 
example. It then proved unnecessary to conduct a hearing eliminating the ¢o1 
sequent delay and greatly increased burden of work. This section should be 
amended to permit the Board, in its discretion, to direct an election prior t 
hearing. We are in agreement with Senator Humphrey’s amendment on this 
point in S. 1146, section 2. 


SECTION 9 (C) (5). EXTENT OF ORGANIZATION NOT CONTROLLING 


Section 9 (c) (5) provides that “in determining whether a unit is appropriate 
for the purposes specified in subsection (b) the extent to which employees have 
organized shall not be controlling.” 

This provision creates injustice in some situations and acts as a substantial 
barrier to union organization. For example, an employer association may be the 
appropriate bargaining unit apart from the extent of organization, but unless 4 
union is permitted to organize and bargain for one employer at a time unioni 
tion may be thwarted. 

Again, this provision has sometimes operated to block organization in the case 
of employers who operate several plants. Under the Wagner Act, if a unio! 
organized one of these plants and the other plants were wnorganized, the unio! 
could get an election just in the organized plant; that is, the Board would decicé 
that the single organized plant was an appropriate bargaining unit in view 0! 
the fact that it was the only one organized. This Taft-Hartley provision rules 
out that possibility. Now the employer can tell the Board that only a company 
wide unit is appropriate, and that the Board cannot order an election in one plant 
just because that is the only one that is organized. 

A ease in which the Labor Board held a single plant unit appropriate prior to 
Taft-Hartley, on the basis of the extent of organization doctrine, and then after 
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Taft-Hartley ruled that only a two-plant unit was appropriate since the extent 
of organization could no longer control, is Standard-Coosa-Thatcher Co., 80 
N. L. R. B. 50, 28 L. R. R. M. 1035 (1948). Other cases in which the Board has 
rejected union requests for a single plant unit, and has held that only multiple- 
plant units are appropriate in the light of section 9 (c) (5) are Johnson Lumber 
Co., 78 N. L. R. B. 1181, 22 L. R. R. M. 1352; C. Pappas Co., Inc., 80 N. L. R. B. 
1272, 28 L. R. R. M. 1227; American Relay and Controls, Inc., 81 N. L. R. B. 178, 
v3 L. R. R. M. 1314. This citation of cases could be multiplied indefinitely. 

On the other hand, if the union succeeds in organizing all the plants, an em- 
ployer like the Borg-Warner Co. will fight tooth and nail for the proposition that 
only single plant bargaining is appropriate, and he may be able to get the Board 
to support his position, as it did in the Borg-Warne? case. 


SECTION 9 (E). DEAUTIIORIZATION PROCEEDINGS 


As originally enacted, this section provided for a union-shop election as a re- 
quirement of a union demand for a union-security provision, and a deauthoriza- 
tion election to rescind union-security authorization. The 1951 amendment elim- 
inated the requirement for the union-shop election but retained the deauthoriza- 
tion provision, 

Section 9 (e), aS amended, was satisfactory until the Board issued its decision 
in Great Atlantic & Pacific Tea Co, (100 N. L. R. B. No. 251). This decision holds 
that any time during the life of a contract, a union-shop deauthorization election 
inay be held; and if the employees vote to rescind authority to make a union-shop 
contract, the rescission operates immediately and the union-shop clause in the 
contract becomes inoperative immediately. 

Under this holding, the deauthorization election can very easily be employed in 
every case in lieu of the decertification election which a contract does bar. A 
union whose authorization to execute a union-security clause was canceled in the 
middle of a contract would obviously be pretty effectively undermined. More- 
over, the union may have made important concessions to secure the union-security 
clause, and to cancel such a clause during the middle of a contract is most unjust. 

It is difficult to see how the Board majority reconciles its decision in this case 
with its ideas reflected in a long line of decisions of the need for the promotion of 
stability of labor relations by requiring respect for contracts. 

It seems clear to us that once the bargaining representative negotiates such a 
clause in a contract, the provision ought not to be disturbed during the life of the 
contract as long as the bargaining representative retains its majority status. 
Accordingly, we propose that section 9 (e) (1) be amended to make it clear that 
a contract does bar a deauthorization election where it would bar a representation 
or decertification election. 


SECTION 9 (F), (G), (H). FILING REQUIREMENTS 


Our proposals for the amendment of the present sections 9 (f), (g), (hb) are 
concerned not with the policy underlying those sections, but with ameliorating 
the effects of inadvertent or unavoidable noncompliance, and insuring that the 
penalties of those sections are visited only upon those who deliberately refuse to 
comply. 

The chief impact of the non-Communist affidavit provision of section 9 (h) has 
not been upon Communist-led unions, whose officers have in form resigned from 
the Communist Party in order to sign the affidavits, but upon other unions who 
are unavoidably or inadvertently out of compliance from time to time. As the 
Labor Board recently advised the Supreme Court in a case involving the effects of 
noncompliance : 

“Blection of new officers, other shifts of official personnel, changes in organiza- 
tional structure, difficulties and delays in auditing financial statements or in ob- 
taining information with respect to the many details which section 9 (f) and (g) 
require, may make compliance at any given moment, or continuous compliance, 
a most difficult and sormetimes an impossible task.” (Government Brief, p. 48, 
N.L. R. B.v. Dant, No. 97, Oct. Term, 1952.) 

A table appended by the Board to this brief shows (p. 61) that at any given 
time an exceedingly large percentage of the local unions which have sought to 
comply are in fact out of compliance. Thus, as of January 31, 1952, the number 
of local unions which were in compliance was 9,220, while the number which had _ 
lapsed from compliance was 13,825. 
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Hence the penalties of 9 (h) have not been visited upon Communist-led unions 
but upon unions whose officers died or were replaced, or, which for some other 
chance reason, have fallen out of compliance. The impact of sections 9 (f) and 
(g) has been similarly fortuitous. 

These results were, of course, not intended by the Congress and we are cop. 
fident that there can be no objection to revising these three subsections so that 
unions will not be penalized for chance noncompliance, but only if they deliber- 
ately decline to comply after notice and an opportunity to do so. 

We therefore propose that sections 9 (f) and (g) be revised to permit repre- 
sentation proceedings to proceed up to the point of certification and unfair labor 
practice cases up to the point of court enforcement before any sanction for 
noncompliance is applied. We further propose that a new section 9 (i) be added 
to provide that the Board may grant extensions of time for compliance and 
that no certification or order shall be set aside for noncompliance unless the 
organization, after notice of noncompliance and a reasonable time to comply, 
fails to do so 

In addition to these changes, we propose that section 9 (f) be revised to 
eliminate the provision requiring a union to file with the Secretary of Labor, 
besides a copy of its constitution and bylaws, an analysis thereof. This pro- 
Vision means unnecessary trouble for the union and serves no purpose since 
anyone interested in securing the information now required to be filed can 
simply read the constitution and bylaws. Similarly propose that subsection 
9 (h) be revised to eliminate the requirements that the affidavits be filed an- 
nually. This annual filing is burdensome and serves no purpose, since the 
affidavit speaks only as of the date filed. 

We see no special merit in that part of Senator Taft’s 1953 amendment (S, 
655) which would require employers and their policymaking officers to sign 
the affidavit. This would simply make for additional unnecessary redtape. 


SECTION 10 (A). CESSION OF JURISDICTION TO STATES 


Section 10 (a) of the Taft-Hartley Act provides that the NLRB is authorized 
by agreement to cede to any State or Territorial agency jurisdiction over labor 
dispute cases even though such cases may affect interstate commerce, unless 
the State or Territorial law applicable to the determination of such cases 
by the State or Territorial agency is inconsistent with the corresponding pro- 
vision of the Taft-Hartley Act or has received a construction inconsistent 
therewith. 

This provision appears to have been designed to induce States with little 
Wagner Acts to modify their law so as to conform with the Taft-Hartley Act. 
This was done by denying to the Board the right to cede jurisdiction unless the 
State law was in conformity with the act. No cession of jurisdiction to any 
State or Territorial agency has been made by the NLRB under section 10 (a) 
for the reason that none of the States have adopted laws comparable to the 
Taft-Hartley Act. 

The special significance of this section lies in a comparison of what its authors 
sought to accomplish here with the result that they endeavored to achieve in 
section 14 (b) which makes State laws more restrictive on union security para- 
mount over the Federal law. Read together, sections 10 (a) and 14 (b) mean 
that if States enact laws worse than Taft-Hartley, or at least its equal, those 
laws shall prevail; but if they provide treatment more favorable to unions than 
is provided in the Taft-Hartley Act, then the State laws have no effect and 
the Federal occupancy of the field is absolute. In other words, the Federal 
Government retreats only when reaction has set in among the several States. 


SECTION 10 (B). SIX-MONTH STATUTE OF LIMITATIONS 


Section 10 (b) of the Taft-Hartley Act contains a proviso “That no complaint 
shall issue based upon any unfair labor practice occuring more than six months 
prior to the filing of the charge with the Board and the service of a copy thereof 
upon the person against whom such charge is made. * * *” 

There have been instances in which this provision has worked hardship (see 
for example Matter of Greenville Cotton Oil, 92 N. L. R. B. 1083). It seems 
obvious that the 6-month period now provided for is entirely too short as a 
statute of limitations. Two years would appear to be a more reasonable period 
and one more in conformity with other Federal laws in the }abor field, such as 
the Portal-to-Portal Pay Act of 1947. 
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SECTION 10 (E). SCOPE OF COURT REVIEW OF BOARD ORDERS IN UNFAIR LABOR PRACTICE 
CASES 


The Wagner Act provided that the findings of the Board “if supported by 
evidence” should be conclusive. The Taft-Hartley Act changed this to provide 
that such findings shall be conclusive ‘if supported by substantial evidence on the 
record considered as a whole.” 

The standard contained in the amended provision is, in fact, precisely the same 
standard which the Supreme Court had interpreted the Wagner Act as providing. 
The courts of appeals of six circuits (the second, fourth, fifth, seventh, eighth, 
and tenth) concluded, therefore, that no change in the scope of court review of 
Board orders was accomplished by the Taft-Hartley Act. The Court of Appeals 
for the Sixth Circuit held, to the contrary, that the effect of the Taft-Hartley Act 
was to enlarge the power of the courts of appeals to examine and reverse the 
findings of the Board. The view of the sixth circuit was eventually sustained 
by the Supreme Court of the United States (Universal Camera Corp. v. N. L. R. B.. 
340 U. S. 474; N. LD. R. B. vy. Pittsburgh Steamship Co., 340 U. 8. 498) 

The opinion of the Supreme Court in these two cases furnish another example 
of the unfortunate and mischievous effect created by even those Taft-Hartley 
provisions which, on their face, seem innocuous. Recognizing that the standard 
expressed in the Taft-Hartley Act, was virtually the same as that which had 
been implied into the Wagner Act, the Supreme Court said that it was neverthe- 
less Clear that, in the Taft-Hartley Act, the “Congress expressed a mood” and 
“that mood must be respected.” Finding that the authors of Taft-Hartley obvi- 
ously intended stricter review of Board decisions than had prevailed previously, 
the Supreme Court held that the courts of appeals should continue to apply the 
standard set forth in prior Supreme Court decisions under the Wagner Act but— 
and this is the rub—the Supreme Court would not look too carefully at the 
results. Thus, the effect of the Taft-Hartley amendment practically was to limit 
the Supreme Court’s review of the decisions of the courts of appeals in this field 
and to give them “carte blanche” to do as they will with Labor Board decisions. 

The application of this principle was made clear in the Pittsburgh Steamship 
case. In that case, the Court of Appeals for the Sixth Circuit had refused to 
enforce an order of the Board on the ground that the Board was prejudiced. In 
1948 the Supreme Court reversed the sixth circuit, holding that there was “evi- 
dence substantial enough under the Wagner Act” to support the Board's con- 
clusion. It ordered the sixth circuit, however, to consider the case again under 
the Taft-Hartley provisions. On remand, the sixth circuit again refused to 
enforce the Board’s order. When the case again went to the Supreme Court, the 
Court refused to reverse the sixth circuit. They refused to examine the record 
or, in fact, to review the decision of the court of appeals at all. The judges who 
decided the case, the Supreme Court said, seemed to be unbiased men; their 
opinion looks as if they had read the record ; therefore, under the new provisions 
of the Taft-Hartley Act, we will not look further. 

The total effect of the Taft-Hartley amendment to section 10 (e), therefore, 


.has been to give to unsympathetic courts of appeals, which generally have far 


less understanding of the subtleties of labor-management relations than the 
Labor Board, a free hand in upsetting the considered decisions of the Board. 
We have, instead of 1 labor board, 11 different boards and the likelihood that 
the Board’s decisions will be enforced is different in the different jurisdictions of 
these 11 superboards. 


SECTIONS 10 (J) AND 10 (L). DISCRETIONARY AND MANDATORY INJUNCTIONS 


Section 10(j) empowers the Board in its discretion to petition for an injunc- 
tion after complaint is issued restraining any unfair labor practice. Section 
10(1) directs the General Counsel or regional officer of the Board to petition for 
an injunction against a labor organization in every case where the issuance of 
a complaint has been authorized in connection with the unfair labor practices 
specified in sections 8(b) (4) (A), (B), and (C). The injunction based on 10(j) 
is generally referred to as the discretionary injunction and 10(1) as the man- 
datory injunction. We object to both the 10(j) and the 10(1) injunctions. 

1. The application of the injunction to labor disputes is unfair and unjust. 
Both the mandatory and the discretionary injunctions have the effect of imposing 
serious disabilities on the activities of labor unions before all the evidence is in 
and before there has been a full hearing with opportunity for the examination 
and eross-examination of witnesses in open court. 
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2. Section 10(j) and 10(1) amount to an extraordinary grant of authority to 
one man, the General Counsel, to petition for injunctive relief. It has beep 
said in support of this provision that Taft-Hartley does not authorize private 
parties to obtain an injunction against an unfair labor practice. We gain little 
solace from this fact inasmuch as the General Counsel acts in the interest of 
private parties in obtaining injunctive relief against unions. The Genera) 
Counsel is free to cloak himself with the enormous prestige of the United States 
Government in seeking an injunction, on the basis of little or no evidence. The 
General Counsel is the sole judge of whether there is reasonable cause to believe 
that the unfair labor practice charge underlying the demand for injunctive relief 
is true. (In 10(j) injunctions, only the General Counsel consults with the 
Board. ) 

None of the safeguards against the promiscuous issuance of injunctions in- 
corporated in the Norris-LaGuardia Act are present. In fact, according to es- 
tablished doctrine, the courts are specifically barred from determing the exist 
ence of an unfair labor practice, “a matter exclusively reserved to the jurisdic- 
tion of the Board” (Le Baron vy. Kern County Farm Labor Union, 80 F. Supp 
156, D.C. So. Cal.). 

3. A Board decision may ultimately find that the General Counsel’s theories 
underlying the injunction petition were without merit, but the Board decision is 
rendered academic by the fact that the injunction has imposed irreparable harm 
on the union. It is not possible to revert to the situation before the injunction 
remedies were invoked. 

A case in point may be found in the matter of the Kern County Farm Labor 
Union, an AFL affiliate (S7 NLRB 720). The union had sought to bargain with 
the DiGiorgio Co., a large corporate farming enterprise in California. The 
management refused to bargain on the ground that agricultural employees were 
exempt from the coverage of the Taft-Hartley Act. The General Counsel upheld 
the company’s retusal to bargain and refused to issue a complaint. 

Later, the company filed secondary boycott charges against the Farm Labor 
Union. The General Counsel authorized issuance of complaint and secured an 
injunction against the union under section 10(1). The theory of the General 
Counsel was that the Farm Labor Union was covered by the penalties of the 
act, even though as agricultural employees the act did not protect their right to 
bargain with the employer. 

A trial examiner heard the case and issued an intermediate report in which 
he characterized the arguments of the General Counsel as “a series of inter 
pretations so farfetched and forced as to bring into question the candor of 
Congress as well as the integrity of the interpretative process.” The NLRB 
later upheld the findings of the intermediate report. (See 87 NLRB 743.) 

But the decision overruling the General Counsel came too late to do any good 
The injunction against the union had already worked its damage, and the local 
union was destroyed beyond restoration. Please remember that the injunction 
was based on the “farfetched and forced arguments” of the General Counsel 

This is not an extreme case. During the incumbency of Mr. Denham as Gen 
eral Counsel, the Board reversed the General Counsel in whole or in part in 16 
out of the 5z cases involving 8(b)(4) charges. In 16 cases, then, the grounds 
on which the General Counsel sought injunctive relief were ultimately found to 
he defective after full hearing. 

The actual number of injunctions granted under 10 (1) tells only part of the 
damage which this provision works on unions. Between fiscal years 1947 and 1951 
inclusive, 1,231 cases were filed alleging violations of section 8 (hb) (4). There 
is no way of knowing specifically how many unions agreed to settle these cases 
only because of the threat of an injunction and not because they agreed that the 
acts charged were illegal per se, but there must have been many. 

There are extra objections to the mandatory type of injunction. First, is the 
discriminatory nature of the injunction, operating as it does, only against unfair 
labor practices by unions and not against any unfair labor practices by en 
ployers. (In practice, although not necessarily by statute, the 10 (j) injunction 
has been sought overwhelmingly against unions.) If in the interest of eve) 
handed justice, the authors of Taft-Hartley had sought to provide for injunctive 
relief against the unfair labor practices of employers, they could have found 
that the refusal of an employer to bargain must be remedied immediately if the 
nnion was not to suffer hardship. But this was not done, of course. Nor do we 
support the idea of the injunction under any circumstances whether against the 
unfair labor practices of the employer or the union. 
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If speed is sought in eliminating unfair labor practices, then the answer must 
lie in speeding up the normal processes of the National Labor Relations Board, 
not in injunctions which operate speedily but only at the expense of abrogating 
the rights of litigants to a fair hearing. 

One of Senator Taft's 19583 amendments (S. 655, see. (e)) would eliminate the 
requirement for a mandatory injunction, but would leave the discretionary in- 
iunetion undisturbed. This is a decided improvement. The major evil, the 
injunction before all of the facts are in, would still remain. And with it would 
remain the sweeping power of the General Counsel and of the courts to petition 
for and grant injunctions, respectively, without any statutory safeguards. 


SECTION 10 (K). DECISION OF JURISDICTIONAL DISPUTES 


Section 10 (k) of the Taft-Hartley Act provides that whenever a violation of 
section 8 (b) (4) (D) is charged, “* * * the Board is empowered and di- 
rected to hear and determine the dispute * * * unless, within 10 days after 
notice that such charge has been filed, the parties to such dispute submit to the 
hoard satisfactory evidence that they have adjusted, or agreed upon methods for 
the voluntary adjustment of, the dispute.” Upon compliance with the Board's 
decision or upon the voluntary adjustment of the dispute by the parties, the 
charge is required to be dismissed. 

This provision was included originally in the Taft bill passed by the Senate. 
The statement of the House conferees explaining the Taft-Hartley conference 
bill stated that the provisions “* * * would empower and direct the Board 
to hear and determine disputes between unions giving rise to unfair labor prac- 
tices under section 8 (b) (4) (D) * * * If the employer’s employees select 
as their bargaining agent the organization that the Board determines has juris- 
diction, and if the Board certifies that union, the employer will, of course, be 
under the statutory duty to bargain with it” (H. Rept. 510, SOth Cong., Ist sess., 
p 57). 

As may be recalled, the issue of jurisdictional strikes and disputes was one of 
the principal causes cited by the proponents of drastic changes in the Wagner 
\ct as indicating the need for such changes. Yet, very few cases have come 
before the NLRB for decision under section 10 (k). 

Perhaps one of the reasons for this is that the NLRB has recognized that an 
award of jurisdiction in effect makes for a closed shop situation, presumably pro- 
hibited by section 8 (a) (8). To avoid this result, the Board aecepts the em- 
ployer’s assignment, which can mean, of course, the opposite result, the open shop. 

The CIO has had few, if any, cases concerning jurisdictional disputes. The 
fact of the matter is that over the years labor organizations generally have 
recognized the unfortunate aspects of jurisdictional disputes. 

The CIO did at one time have the problem of “organizational disputes”, namely, 
where two or more of its affiliates compete with each other for membership at a 
particular plant. To prevent possible disputes of this kind, which were detri- 
inental to all concerned, the ClO has set up its own organizational disputes 
machinery. In the event competing unions within the CIO are unable to agree 
among themselves as to the union which is to have the right to seek membership 
ata particular plant or plants, an impartial public arbitrator resolves the dis- 
pute. Dr. George Taylor, former Chairman of the National War Labor Board, 
and an eminent scholar and expert in labor relations, has served as the arbitrator 
appointed for this purpose. 

Our experience ‘with this kind of machinery indicates that it is workable and 
reduces conflicts between unions to a minimum. It leads us to conclude, also, 
that the problem of jurisdictional disputes can be better resolved among the 
unions themselves rather than by the NLRB. For this reason section 10(k), 
like section S(b) (4) (D), seems unnecessary and unproductive and should 
he eliminated from the act. 


Section 13. LIMIraTIONsS ON RIGHT TO STRIKE 


Section 13 of the Taft-Hartley Act provides that “Nothing in this act, except 
is specifically provided for herein, shall be construed so as either to interfere 
with or impede or diminish in any way the right to strike, or to affect the limi- 
tations or qualifications on that right.” 

This same provision was also a part of the Wagner Act, with the exception of 
the language “except as specifically provided for herein,” and the last clause read- 
ing “or affect the limitations or qualifications on” the right to strike, which 
were added by the Taft-Hartley Act. 
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These changes were explained in the statement of the House conferees on the 
Taft-Hartley conference bill as follows: 

“Section 13 of the existing National Labor Relations Act provides that noth- 
ing in the act is to be construed so as to either interfere with or impede or 
diminish in any way the right to strike * * * Under the Senate amendment, 
in section 13, section 13 of the existing law was rewritten so as to provide that 
except as specifically provided for in the act, nothing was to be construed so as 
either to interfere with or impede or diminish in any way the right to strike, 
The Senate amendment also added one other important provision to this 
section, providing that nothing in the act was to affect the limitations or qualifi- 
cations on the right to strike; thus recognizing that the right to strike is not 
an unlimited and unqualified right. The conference agreement adopts the pro- 
visions of the Senate amendment.” (H. Rept. 510, 8Oth Cong., Ist sess., p. 59). 

Since the act contains many direct and indirect restraints upon the right to 
strike, the effect of section 13 is no longer to guarantee that right, but to limit 
What the act guarantees in one section, it takes away in others. 

Section 13 should be restored in substance to the full and unqualified force 
and effect that it had in the Wagner Act if it is to have any significant meaning 
in collective bargaining. 















SECTION 14 (A). SUPERVISORS 





[See also discussion under sec. 2 (11) | 





To the extent that section 14 (a) purports to protect the right of a foreman 
or supervisor to join or remain a member of a labor organization, its fraudulent 
because the employer is completely free to discriminate against employees in this 
category on account of union activity. Moreover, the Board had held that a 
union which sought to induce an employer by economic means to agree to the 
inclusion of supervisors in the bargaining unit was guilty of refusal to bargain 
(Retail Clerks International Association, 96 N. L.R. B. 581). 

Section 14 (a) should be amended to make it clear that a labor organization 
which seeks by economic means to have supervisors included in its bargaining 
unit is not guilty of an unfair labor practice. 
































SECTION 14 (B SUPREMACY OF RESTRICTIVE STATE UNION SECURITY LAWS 








Section 14 (b) of the Taft-Hartley Act provides that “Nothing in this act shall 
be construed as authorizing the execution or application of agreements requiring 
membership in a labor organization as a condition of employment in any State 

or Territory in which such execution or application is prohibited by State or 
Territorial law.” 

It should be pointed out that under this provision it is only State antiunion 
security laws which are given precedence over the Federal act, not State prounion 
security laws. But, what kind of a States’ rights principle is it which gives 
priority over Federal law to State antiunion statutes, but not to State prounion 
statutes ; which leads a Senator from Ohio or a Representative from New Jersey 
to give priority over Federal law to the law of Arkansas or North Carolina, but 
not to that of Ohio or New Jersey? 

That there is a principle at stake here, however, is at least doubtful. In the 
82d Congress, as you know, Senator Taft sponsored a special union security bill 
(S. 1973) for the construction trades which explicitly overrode State laws. 

While the construction industry is more local than most other major industries 
so that in this respect it could be said that the case for uniform Federal regula- 
tion was less compelling than in the case of, say, the steel or automobile industry, 
the bill passed the Senate unanimously. 

It is hard to believe that anyone could ever have thought that any issue of 
principle was at stake in this invitation to the States to outlaw even the modified 
Taft-Hartley union shop. No other provision of Taft-Hartley is made subject 
to overriding by State law. The very same section which contains this provision 4 
declares in its first part (sec. 14 (a)) that any State law seeking to give : 
collective-bargaining rights to supervisors shall be invalid. 

Moreover, it is anything but clear why this particular issue should be singled 
out as a subject on which State law is to override Federal. On the contrary, the 
argument against encouraging State diversity conflicting with the Federal law 
in the field of labor relations seems obvious. The very purpose of a national 
labor-relations act is to adopt for all industries in or affecting interstate-commerce 
measures which will promote industrial peace, avoid strikes, and raise the living 
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standard of the working population by recognizing their right to form unions and 
bargain collectively. A major reason why the Constitutional Convention of 1787 
was called was to guard against State particularism in economic matters and to 
insure that the Nation would constitute an economie¢ unit. To invite diversified 
State legislation conflicting with the Federal law on economic matters violates 
this fundamental principle. It is wholly wrong to invite nonindustrial States 
to seek to attract industry from other States by passing antiunion laws. .That, 
however, is what this provision does. 

Leaving divergent State laws in effect creates serious practical difficulties in 
collective bargaining. Large industrial enterprises operating in many States 
cannot follow the simple course of complying with a general Federal law. They 
must examine and comply with the laws of each of the States in which they 
operate. Where they find divergent laws in effect on the vital issue of union 
security, they must shape their policies accordingly. It is generally recognized 
that good personnel practice requires uniformity in matters of labor relations. 
But employers following that policy generally must make an exception in the 
case of union security. 

The Taft-Hartley Act itself recognized the obvious fact that the question of 
union security was a proper matter for protection in a general Federal labor law. 
It recognized in sections 8 (a) (3) and 8 (b) (2) that union security has been 
a vital subject for negotiation in all union contracts for decades and that it was 
closely intertwined with the manner in which unions are to operate in industries 
affecting commerce. Inclusion of section 14 (b) of the act was entirely without 
justification. It should not continue to be the law. 

Likewise, there is no justification for including in section 14 a new subsection 
(c), as proposed by Senator Goldwater in his bill, 8S. 1161, which would also make 
State laws regulating or qualifying the right to strike or picket supersede the 
Federal law. This provision, as I shall later point out in detail, would only 
make the existing confusion in the field of labor law more confusing. It is 
unsound in principle. It would be unfair and antiunion in its application in 
practice. It has no place in our Federal labor-relations alw. 


SECTIONS 201-205. INDEPENDENT FEDERAL MEDIATION AND CONCILIATION SERVICE 


Sections 201-205 of the Taft-Hartley Act provide for an independent Federal 
Mediation and Conciliation Service, define its jurisdiction and functions, set forth 
the obligations of parties to labor disputes, and provide for a national labor- 
management panel. 

The legislative history of the Taft-Hartley Act indicates that the Federal Media- 
tion and Conciliation Service was removed from its place in the Department of 
Labor where it had been located for more than 35 years because of a feeling that 
the Secretary of Labor could not be impartial in mediating and conciliating 
industrial disputes. The role of the Secretary of Labor was conceived as requir- 
ing him to protect only the interests of labor. 

There has, however, been serious misconception as to the functions of the United 
States Conciliation Service in the Department of Labor. It never had any author- 
ity to compel any party to accept its views, and, as a matter of fact, it had no 
views it was seeking to force upon the parties. The Service could not issue 
orders. The conciliators took each dispute as they were presented to them by 
the parties; their task was to pacify, if possible, the troubled industrial waters. 
Their background was that of extensive dealings in the field of negotiations on 
matters of labor relations. They entered the Service from the ranks of labor 
and industry. 

No one who had dealings with the Service was under any misconception as to the 
role of its conciliators. Essentially they were seeking, with the cooperation of 
the parties, an answer to the labor problems confronting them to the end that a 
peaceful solution might be brought about. The effectiveness of the conciliator 
was determined by his ability to channel negotiations along the most productive 
paths and to have the parties themselves arrive at a solution of their own making 
and acceptance. ‘ 

The tools of the conciliator’s trade were his patience, understanding, knowledge, 
and personality. That he was employed by the Department of Labor had noth- 
ing whatsoever to do with his effectiveness. 

The history of the Service under the Secretary of Labor was one of service and 
achievement. It had to operate most of the time in an era of real employer. 
opposition to organized labor; when there was no Wagner Act to give protection 
to the legitimate rights of employees and to further free collective bargaining. 
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Under these handicaps, and during such an era, it did a magnificent job as par 
of the Department of Labor. The reward it received—of displacement—was yy 
one that it merited. 

In all frankness, I must add that I think the Service has continued to functio: 
effectively since Taft-Hartley, largely due to the effective leadership provided |) 
Mr. Cyrus Ching and Mr. David Cole, the former Director and the presen 
Director, respectively, of the Service. These two eminent citizens have continue: 
the past high traditions of the Service and have preserved its nonpolitics) 
character. 

On principle, however, the CIO is firmly of the opinion that the Service should 
be returned to its rightful place in the Department of Labor, under the Secretary 
of Labor. f 

There are various provisions in sections 201-205, in addition to the removal of 
the Federal Conciliation Agency from the Department of Labor, which could by 
commented on. Sections 201-205, however, need a thorough overhauling, ge 
erally along the lines of title II of the Thomas bill (S. 249) in the Sist Congress 


SECTIONS 206-210, INCLUSIVE. NATIONAL EMERGENCY DISPUTES 


In general, the national emergency disputes provisions establish a rigid s 
quence of governmental intervention, including (a) the establishment of a board 
of inquiry without the power to make recommendations, (0) a Presidential dire 
tive to the Attorney General to seek an 80-day injunction, (¢) an employee ba! 
lot on the last offer of the employer, and (d) submission of a report to Congress 

Every national emergency dispute is different, and no contribution is made t 
voluntary settlement if the parties know in advance the timing of Government 
intervention and the precise form which it will take. 

With respect to specific provisions : 

1. The definition of a national emergency dispute is too broad. Under the 
construction of the phrase “affects an entire industry or substantial part thereof’ 
by the court of appeals in the American Locomotive case, almost any disput: 
having an effect upon basic industry can be made out to be an emergency dis 
pute. We think, by the way, that the court is in error in interpreting legisla 
tive intent by thus defining a national emergency dispute. 

Genuine national emergency disputes of a kind to disable the economy are ex 
exceedingly rare, as Mr. Cole, the Director of the Federal Mediation and Concilia 
tion Service, pointed out recently in a speech delivered at the University of 
Notre Dame when he said “there has been no strike in the last dozen years 
which truly threatened the national welfare.” ° 

2. All the evidence points to the conclusion that the injunction (@) discour 
ages voluntary settlement of the dispute, and (6) is unfair because it disad 
vantages only the4vorkers’ side of the dispute. 

The injunction in national emergency disputes “tends to delay rather tha: 
facilitate settlement of a dispute.” This is the judgment of Mr. Cyrus Ching 
the former Director of the Federal Mediation and Conciliation Service, set forth 
in his 1948 annual report, page 56. An examination of the situations where this 
injunction has been used, reveals that, almost uniformly, genuine bargaining look 
ing toward a settlement takes place only as the injunction is about to conclude 
its course, or has already expired. 

This outcome is understandable since the employer is under no economic pres 
sure to bargain during the injunction period. The injunction has relieved hin 
of the union pressure for at least 80 days, as well as providing him with a cost 
reduction inducement to hold back agreement for the period during which th« 
injunction runs. 

The injunction is unfair because it automatically resolves the issues in disput 
again the union by restraining the strike. The underlying merits become irrel 
vant because, whatever they are, the union may not call a strike. 

3. The last offer ballot is similarly ineffective in encouraging a settlement 
The Federal Conciliation and Mediation Service has reported that the last offer 
ballots “* * .* donothing to promote settlement of a dispute * * * [and] 
are a disrupting influence * * *” (First Annual Report, p. 57 (1948) ). 

Experience has demonstrated that there are four basic requirements of an 
effective national emergency disputes procedure—flexibility, unpredictability, in 
frequency of use, and fair treatment. The national emergency disputes procedu 
of the Taft-Hartley law meets none of these requirements. 

The best way to cope with genuine national emergency disputes is to continu 
to place responsibility on the parties themselves to settle their disputes, through 
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eollective bargaining, without blueprinting any general solution or a rigid time- 
table of procedures to be taken by the Government in the event collective bargain- 
ing fails. 

This does not mean that the Nation is left prostrate in the face of a crisis. If 
there is a crisis, Congress is or can be made available to act with a remedy 
designed to meet the peculiar circumstances of each emergency situation. This 
approach possesses the great overriding advantage that the parties to a dispute 
will not be able to use Government intervention as part of their own calculated 
strategy. 


SECTION 301. DAMAGE SUITS BY AND AGAINST UNIONS 


Section 301 of the Taft-Hartley Act provides that suits for violation of cotlec- 
tive bargaining agreements may be brought in the Federal courts, “without re- 
spect to the amount in controversy or without regard to the citizenship of the 
parties.” It is also provided that unions and employers shall be bound by the 
acts of their agents, that unions may sue and be sued as an entity “and in behalf 
of the employees whom it represents” in the Federal courts (although money 
judgments can be enforced only against the union and its assets and not against 
its members) and that, for purposes of section 301, just as in section 2 (13), 
discussed above, actual authorization or ratification of an agent’s acts shall not 
be controlling on the question whether the agent’s principal is responsible for 
those acts. 

Now, no fair-minded person will quarrel with the point made in the House com- 
mittee report on the Hartley bill, from which section 301 was derived, that unions, 
as well as employers, ought to adhere to all of the provisions of their collective 
bargaining agreements. This does not mean, however, that the courts are a 
proper forum for the settlement of disputes arising out of what are essentially 
working rules to govern the day-to-day dealings between the employer and his 
employees, 

Collective bargaining agreements are not the same as other contracts. They 
regulate Wages and hours, working conditions, adjustment of grievances. Today 
they reflect, too, the growing interest of workers—and of employers, too—in the 
safeguarding of the health, welfare and security of workers not only on the 
job, but also in their homes and with their families. 

The Taft-Hartley Act puts a potential brake on the growth and development 
of collective bargaining by making every contract an incipient source of litiga- 
tion. Today, we must write contracts not solely with a view to what will 
promote the best relations between workers and their employer—although we in 
the CLO are proud of our record in this respect—but rather with a view to what 
will best protect the workers in case some technical contract breach brings them 
into court, 

While the precise number of damage suits filed under the damage suit pro- 
visions of the Taft-Hartley Act is not known, it is clear, nevertheless, that these 
provisions represent a constant threat of raids on union treasuries by employers 
who are interested in breaking unions. (See Tertile Workers Union v. Arista 
Wills Co., 192 F. 2d 529, 29 L. R. R. M. 2264 (C. A. 4); Shirley Herman Co. v. 
Hod Carriers Union, 182 F. 2d 806, 26 L. R. R. M. 2258 (C. A. 2).) The damages 
sought in some of the cases brought under section 301 would have wiped out the 
treasuries of the unions involved. Even when unsuccessful, and most of them are, 
these suits constitute nuisance litigation which is expensive and time consuming, 

The Harvard Law Review (vol. 64, No. 5, p. 781) has pointed out in connection 
with this section at page S847: 

“Perhaps unions and employers have been reluctant to engage in expensive 
litigation which might lead to greater antagonism than formerly existed. The 
atmosphere created by court proceedings is scarcely a stabilizing factor in a 
continuing collective bargaining relationship. Furthermore, relatively inex- 
pensive arbitration procedures are available where collective bargaining fails to 
settle contract disputes. Arbitration possesses the additional advantages of 
speed, flexibility, and informality.” 

Most collective bargaining agreements contain arbitration clauses, and most 
disputes over the ferms of such agreements can be resolved by arbitration. A 
far sounder approach to the problem of assuring observance of callective bargain- 
ing agreements than is followed in section 301 of the Taft-Hartley Act would be 
to make the provisions of the United States Arbitration Act (9 U. S. C., see. 1 
et seq. (supp. 1950)) applicable to the interpretation and enforcement of such 
agreements, 
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SECTION 302. HEALTH, WELFARE, AND PENSION FUNDS; CHECKOFF 


Section 302 of the Taft-Hartley Act specifies in great detail the welfare fund 
and checkoff arangements which may be entered into between unions and em. 
ployers in collective-bargaining agreements. It prescribes how these funds must 
be administered and what benefits may be covered. Any violation of the staty- 
tory restrictions is not only subject to injunction—a device of which Taft-Hart- 
ley’s authors were especially enamored—but is a misdemeanor, punishable by 
a tine of $10,000 and imprisonment for a year. F 

Now, union welfare funds and the checkoff have been negotiated by unions 
and employers for years without the development of any real abuses requiring 
Federal regulation enforced by criminal penalties. The administration of such 
funds is, of course, subject to State laws relating to trusts and to embezzlement 
of funds. 

The statutory standards prescribed by the Taft-Hartley Act for welfare funds 
are not only confusing and chaotic, but are, in some instances, impossible of 
achievement under State law. 

The requirement of Taft-Hartley that welfare funds have a tripartite adminis- 
tration produced, it will be recalled, a so-called naticnal emergency strike in the 
coal industry, because of the inability of the union and management representa- 
tives and the impartial umpire to agree. This controversy was terminated only 
when the court upheld the position of the union and the impartial umpire. 

In one of the bills which he recently introduced, 8S. 658, Senator Taft has pro- 
posed changes in section 302 which would put the stamp of approval on union 
welfare funds certified by the Secretary of Labor as meeting certain requirements, 
I shall comment on this bill in detail later. One of the principal changes in the 
requirements that such funds must meet is that employers could waive the 
requirement for tripartite administration of such funds. 

The proper course for the Congress, however, and the only proper course, is to 
eliminate Federal regulations of union welfare funds and the checkoff entirely, 
and to leave to the employer and the union to work out their own arrangements 
in the light of their own particular needs and circumstances. 


SECTION 303. DAMAGE SUITS AGAINST UNIONS FOR INJURIES GROWING OUT OF UNLAWFUL 
BOYCOTTS 

Section 303 of the Taft-Hartley Act provides that persons suffering injuries 

as a result of secondary boycotts and jurisdictional disputes, defined in the same 

language as in section 8 (b) (4) of the National Labor Relations Act, as amended, 

may bring suits for damages in the Federal courts. 

Section 303 has recently demonstrated its own absurdity in the matters of 
N. L. R. B. v. Deena Artware, Inc. (198 F. 2d 645 (30 L. R. R. M. 2479) (C. A. 
6)), and Brick and Clay Workers v. Deena Artware, Inc. (30 L. R_ R. M, 2485 
(C. A. 6)). These two cases were decided by the United States Court of Appeals 
for the Sixth Circuit on the same day (July 30, 1952). In the NLRB case, the 
court sustained findings by the Board that the Brick and Clay Workers Union 
had no tengaged in a violation of section 8 (b) (4) (A). The court said, on this 
point, “The finding is supported by substantial evidence on the record considered 
as a whole, and is accepted on this review.” 

The court found that the Board correctly found that some 60 employees had 
been discriminated against and that the company had violated section 8 (a) (5). 
But, in the Brick and Clay Workers case, which was a suit brought under the 
authority of section 303, tried in district court with a jury, the court of appeals 
sustained a jury finding and award of damages in the amount of $29,985.85 that 
the union had engaged in a strike in violation of section 8 (b) (4) (A). 

The court of appeals, in the Brick and Clay Workers case, said: 

“* * * This case is a companion case to NV. L. R. B. v. Deena Artware, Inc. 
* * * in which an opinion is being handed down at the same time * * * (30 
L. R R. M. 2486). 

“* * * We recognize that this finding is contrary to the finding in the com- 
panion case * * * 

“Under our existing system of courts, juries, administrative agencies, and 
appellate review, such findings, even though inconsistent, are not invalid, and one 
does not destroy the other. The two proceedings, even though arising out of the 
same labor dispute, were heard by separate factfinding agencies * * * Each fact- 
finding agency was entitled to make its own decision upon the evidence before 
it * * *” (30 L. R. R. M. 2489-90). 
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Consider these two cases: One was tried before a Board, expert in the matter, 
and the other was tried before a jury, inexpert in matters of labor relations, 
let alone the subtleties of secondary boycotts. The foreseeable results are here 
presented. When it was said that there would be “chaos” under this act, it was 
situations of this kind that were in mind. Indeed, it would appear that this 
was “planned chaos.” Section 303, which can lend itself to such absurd results, 
should be repealed. 


SECTION 304, POLITICAL CONTRIBUTIONS AND EXPENDITURES BY UNIONS 


The Taft-Hartley Act in section 304 reenacted the temporary provisions 
of the War Labor Disputes Act prohibiting political contributions by unions 
in connection with Federal elections and added a new restriction on expendi- 
tures by unions in connection with Federal elections. 

The impact which these provisions would have on the political activities of 
workers if they were given literal application has, I am glad to say, been con- 
siderably softened by the courts. Indeed, because of their doubts whether Con- 
gress Can constitutionally restrict expenditures of union funds for political pur- 
poses, the courts have virtually read out of the act this Taft-Hartley restriction. 
(See United States v. CIO (335 U. 8S. 106); United States v. Painters Union 
(172 F. 2d. 854 (CA 2))). 

Hlowever, there remain our objections in principle to the restrictions on 
political contributions. We detailed these objections to this committee in 1949 
and I shall not now repeat them. In sum, we take exception to the false and 
unjustifiable equating of labor unions with corporations. These organizations 
are not the same in purpose or in method of operation. Least of all are they 
comparable aggregations of financial power. 

We again urge that the restrictions of section 304 on union political activities 
be eliminated entirely. 


SECTION 305. STRIKES BY GOVERNMENT EMPLOYEES 


We have two comments with respect to the Taft-Hartley provision prohibiting 
strikes by Government employees. 

First, we think that this provision should apply, and that it does apply, 
only to regular employees of the United States Government, and not to em- 
ployees of private firms which may be temporarily seized by the Government. 
1 believe that this construction is clear from the language of the section and 
also from its legislative history. 

Secondly, this is perhaps as good a place as any to indicate what labor re- 
lations rights we believe should be accorded to Government employees. As to 
that, the CLO endorses the principles of the bill, H. R. 554, which was introduced 
in the House last year by Congressman Rhodes, of Pennsylvania, and which 
was reported out by the House Committee on Post Office and Civil Service. 

That bill provides that employee organizations representing Government 
workers shall be entitled to present grievances in behalf of members, and to 
confer with designated administrative officers in each department and agency 
with respect to wages, working conditions, etc. 

These, we believe, are minimum rights which should be accorded to all Goy- 
ernment workers. 

CONCLUSION 


This concludes my sectional analysis of the provisions of the Taft-Hartley 
law. In my desire not to further extend an already lengthy statement, I have 
refrained from detailed comment upon many minor provisions which need 
revision, These are technical in character and are mostly matters of drafting. 

In commenting on the various sections of the act, I have attempted to do so 
from the standpoint of suggesting changes which, in my opinion, would sub- 
stantially improve our basic labor-management relations law. I have not 
attempted to write a new or revised bill. This is obviously a function of the 
Congress. I do not profess the belief that we have the final solution to all of 
the many complicated problems which I have discussed. Perhaps the suggestions 
I have made can be improved upon in the crucible of these hearings. 

It is my sincere conviction, however, that our present law does not fairly and 
equitably deal with the problems discussed in this statement. 

The CIO statements to this committee are designed to be of constructive help 
in the committee’s task of formulating a fair and workable law. We pledge our 
continued assistance to the committee in this endeavor. 
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SUPPLEMENTARY STATEMENT OF ARTHUR J. GOLDBERG, GENERAL COUNSEL, ConGrrss 
OF INDUSTRIAL ORGANIZATIONS 


In this supplementary statement I propose to analyze in detail some of thy 
bills proposing to amend the Taft-Hartley Act pending before this committe 


SENATOR TAFT'S PROPOSED AMENDMENTS 


The executive board of the Congress of Industrial Organizations at its meetin; 
on February 5-6, 1953, adopted a formal statement dealing with Senator Taft’ 
proposed amendments to the Taft-Hartley Act. This statement contains pot} 
the views of the CIO with respect to these amendments and an extensive 
analysis of Senator Taft's proposals. The statement and analysis of the ClO 
is as follows: 

“The amendments to the Taft-Hartley Act proposed by Senator Taft do not 
earry the promise of President Eisenhower to restore justice and fairness to om 
labor-management relations law. 

“Some of the Taft amendments, to be sure, do represent a limited improv 
ment in the present law. However, other amendments impose additional anti 
labor restrictions, or are designed to hamper and embarrass the administratio: 
of the act. 

“On the whole, Senator Taft's amendments do not go even as far towar 
improving the law as his 1949 amendments, which were inadequate and in certai; 
respects were a backward step. 

“The 1953 Taft amendments do not deal with the truly fundamental issues of 
Taft-Hartley. They fall far short of eliminating government by injunction and 
they do not restore the Norris-LaGuardia Act. They do not remove the undue 
governmental interference which Tait-Hartley has itiposed on coileciive barga 
ing. In fact, certain of these amendments increase this interference. 

“The Taft proposals do not strengthen the right of workers to organize. They 
do not, except for the amendment dealing with the right of economic strikers { 
vote, rid the Taft-Hartley law of the provisions designed to harass and weaker 
unions. 

“Finally, they do not simplify and clarify the law, nor do they reduce the pres 
ent inordinate delays in its procedures and enforcement. While one Taft bi! 
provides minor improvements in Labor Board procedures, another creates a new 
administrative set-up that will cause further complications and delays in the 
Board’s already cumbersome procedures. 

“Senator Taft proposes to split the Labor Board into two separate agencies 
One headed by an Administrator would replace the present already independent 
General Counsel. The other agency would be an enlarged Board. Functioning 
separately together, they would add chaos to the already existing confusion. 

“It is easy to see further delays in this weird setup. It is hard to understand 
how the Board will function at all. 

“Another step backward is the Taft amendment dealing with so-called em 
ployer free-speech provision of the law. In 1949, Senator Taft proposed to narrow 
the scope of this provision, which employers have used as an instrument of ant 
labor intimidation and coercion. In his present amendment, however, Senatoy 
Taft would give more license to employers to engage in antilabor intimidatior 
and coercion, even to the point of making a free Labor Board election impossib|\> 
of achievement. 

“The CIO will soon present to Congress its views on each of the Taft amend 
ments. Meanwhile, let no one get the impression that these Taft amendments 
meet the standard of justice and fairness to labor promised by President 
Eisenhower. 

“A summary and brief analysis of Senator Taft's proposed amendments here 
follows: 

“Senator Taft's amendments are embodied in five separate bills: S. 655, S. 654, 
S. 657, S. 658 and 8. 659. Each of these bills contains several amendments as 
follows: 

“S. 655 

“All of the amendments proposed in this bill are from Taft's 1949 bill, except 
that, as noted in paragraph 7 below, in 1949 Taft proposed to amend the employer 
‘free speech’ provision to restrict employer intimidation of workers, and he now 
proposes to give employers increased license. The 1949 bill, however, contained 
other additional amendments which Taft has not reintroduced in 1953. The 1949 
amendments which make up 8. 655 are: 
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“1. Provision—Strike out the provision of the present act that economic 
strikers may not vote in Labor Board elections. 

“Comment.—This proposal is in line with President Eisenhower's recognition 
in one of his campaign speeches that this provision could be used to break a union, 
and there is general agreement that it should be eliminated. 

“2. Provision.—Strike out the provision of the present act that if a union fails 
to comply with the notice requirements of section 8 (d) before striking, the men 
who strike lose their status under the act as employees. 

“Comment.—This change is desirable, although not of major significance. 

“3. Provision—Amend section 9 (c) (1) to permit the Labor Board's hearing 
otticers to make recommendations in representation cases, instead of requiring 
them, as at the present, simply to forward the transcript of hearing to the Board 
without recommendations. 

“Comment.—This change is probably desirable, but not of major importance. 
The hearing officers do, in effect, sometimes make recommendations now. One 
way really to improve and speed up the Board's handling of representation pro- 
ceedings is by restoring to it the power to conduct prehearing elections. 

“4. Provision.—Add to the non-Communist oath a further statement that the 
affiant is not a member of any organization ‘seeking by force or violence to deny 
other persons their rights, under the Constitution of the United States,’ and define 
union ‘officer’ as including ‘members of all policy-forming and governing bodies’ 
of the union. In addition, extend the affidavit requirement, as amended, to 
employers, viz., to ‘officers’ of a corporation and to each of an employer's agents 
‘having responsibility for the employer’s labor relations.’ This provision would 
be enforced, as in the case of unions, by denying to noncomplying employers the 
right to invoke the Board's processes either in unfair-labor practice or repre- 
sentation cases. 

“Comment.—The meaning of the addition to the oath is somewhat obscure but 
it is apparently intended to extend the oath to cover organizations like the Ku 
Klux Klan. If the oath requirement is to be retained in any form, this provision 
should be clarified and expanded. 

“The requirement that ‘members of policy forming and governing bodies’ of 
unions file affidavits is as objectionable as it is vague. It could mean all of 
the hundreds or thousands of delegates to a CIO or international union con- 
vention. An analagous provision for employers would require an affidavit of 
every stockholder of a corporation. We do not suggest that there should be such 
a requirement; rather, we say that the whole affidavit conception has no proper 
place in labor relations legislation to begin with, and is now running wild. 

“5. Provision—Eliminate the requirement in the present act that the Board 
must seek a preliminary injunction from a district court in all secondary boycott 
and jurisdictional strike unfair labor practice cases. The provision that the 

sourd may seek a preliminary injunction in any unfair labor practice case would 
be retained. 

“Comment.—This amendment is clearly desirable, though it stops short of 
eliminating government by injunction, and of restoring the Norris-LaGuardia 
Act to its original scope. 

“6. Provision Relax the prohibition against secondary strikes or boycotts 
to the extent of permitting workers to refuse to handle struck work (i. e. work 
which is being contracted out because of a strike). (The amendment to this 
bill, S. 655, is to the unfair-labor-practice provisions of section 8 (b) (4) (A), 
A parallel amendment to the provision for employer damage suits in section 
308 (a) is contained in S, 658.) 

“Comment.—This amendment is desirable, but falls far short of adequately 
liberalizing the secondary strike and boycott provisions. Surely, workers should 
be permitted to refuse to work on sweatshop-made goods, or goods from run- 
away plants. 

“7. Provision.—Extend the so-called employer ‘free speech’ guaranty to cover 
elections in addition to unfair labor practices, as at present. 

“Comment—The present act provides that employer statements shall not 
constitute or be evidence of a. unfair labor practice unless they contain a 
‘threat of reprisal or force or promise of benefit.’ Taft now proposes that 
employer statements shall similarly not be a basis for setting aside an election. 
The purpose of this proposal is to overrule Labor Board decisions holding that 
intimidatory employer statements may justify setting aside an election, even 
though they cannot be held an unfair labor practice under the so-called free 
speech guaranty. 
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“This change is clearly undesirable, and would worsen instead of improve the 
present act. In 1949, Taft did not make this proposal but proposed, in contrast, 
to narrow the license accorded employers to intimidate their employees. 

“8. Provision.—Amend the union security provisions (of section 8 (a) (3) 
and 8 (b) (2)) to permit unions to seek the discharge under a union-shop con 
tract of persons expelled from the union for communism. 

“Comment.—We have no objection to this provision. However, it would be 
much better for Congress to cease regulating the contents of collective-bargain 
ing agreements, and simply to permit the parties to negotiate whatever provisions 
they deem appropriate as to union security and other subjects of collective 
bargaining. But for the unwarranted Taft-Hartley regimentation of collective 
bargaining, it would now be open to unions and employers to make appropriate 
provisions for protection against Communists. 

“9. Provision.—Strike out the provisions of the present act requiring a union 
to file with the Secretary of Labor, besides a copy of their constitution and by 
laws, an analysis thereof. 

“Comment.—This change will cut down the unnecessary redtape a little, 
but not much. 

“S. 656 

“1. Summary.—tThis is largely the Taft building and construction trades bill 
which passed the Senate in 1952. It would apply only to the building and con- 
struction industry. In that industry it would permit union-shop contracts 
requiring union membership beginning the 7th day after hiring, instead of 
the 30th day as at present. (The 30-day requirement would be continued fo: 
all other industries.) Such contracts would be permitted prior to the hiring 
of any employees for a particular project, but such contracts would not bar 
an election upon the petition of a rival union, and special expedited handling of 
such election petitions would be required. 

“Comment.—This is the same bill which passed the Senate in 1952, except that 
that bill overrode inconsistent State laws, while this bill would not. The 1951-52 
bill, as introduced by Senator Taft, was opposed by the United Steelworkers of 
America, CIO, and the International Association of Machinists, A. F. of L, be 
cause it would have permitted back-door deals between employers and unions in 
the building and construction industry, and also because that industry was not 
sufficiently clearly defined. The bill was revised before it passed the Senate, but 
would still permit back-door deals. 

“It is clear that the union-shop provisions of the present law are unworkable 
in industries of sporadic employment, such as building, maritime, and others, and 
that special union-security provisions should be adopted for th®@se industries 
unless the law is to be liberalized generally on union security. This Taft pro 
posal goes part way toward meeting the needs of the building and construe 
tion trade unions, but does nothing for other unions whose needs and equities 
are as great. We do not favor this type of legislative discrimination in favor 
of particular unions. 


“8. 657 

“This bill deals solely with Labor Board procedures. It largely reflects the 
recommendations of the labor law section of the American Bar Association, and 
the amendments embodied in this particular bill are not objectionable, although 
not of much importance. These amendments are: 

“1. Provisions.—Permit one or more Board Members to hear oral argument; 
the decision, however, to be made by three or more members. 

“Comment.—This proposal is of no importance. 

“2. Provision.—Create an advisory committee on Board practice and proce 
dure, to be composed of 12 members appointed by the Supreme Court. Six of 
these members are to be selected from among persons representating employers 
hefore the Board, and 6 from among persons representing labor. This com- 
mittee would advise and consult with the Board on questions of practice and 
procedure. 

“Comment.—This amendment is desirable but not important. 

“3. Provision.—Eliminate the requirement of the present act that an unfair 
labor practice complaint must contain a notice of hearing. 

“Comment.—This change seems desirable but unimportant. 

“4. Provision.—Allow the Board to make final decisions without conducting 
a hearing either by dismissing a complaint or by denying a motion to dismiss 
a complaint when the moving party waives his right to answer and hearing. 
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“Comments.—This change is desirable since it would enable the Board, with 
the consent of the parties, to decide issues of law without going through a hear- 
ing. It is not, however, of major importance. 


“§. 658 

“This bill like S. 655, consists entirely of 1949 Taft proposals. 

“They are: 

“1, The struck work amendment to the secondary boycott prohibition has al- 
ready been dealt with in connection with S. 655, amendment No. 6. 

“2 Provision—Amend the provisions regulating checkoffs (section 302 (c)) 
to perinit only the checkoff of dues, and not of fines and assessments as at present. 

“Comment.—This change is undesirable. 

“2 Provision.—Revise the welfare fund provisions (section 302 (c) (5)) to 
provide that employer payments to such funds shall be legal only if the Secretary 
of Labor, after a thorough examination of the agreement creating the welfare 
fund, including the holding of a hearing at the request of any person demonstrat- 
ing an interest, certifies that the fund meets the statutory requirements. In 
addition, employers would he permitted to waive participation in the administra- 
tion of such funds, 

“Comment.—The provision for review of welfare fund agreements by the 
Secretary of Labor would create unnecessary delay and redtape, would hamper 
the establishment of additional welfare funds through collective bargaining and 
is extremely objectionable. It is wholly inconsistent with its author’s professed 
abhorrence of governmental regimentation, unnecessary redtape, and big govern- 
ment, 


“S. 659 

“This bill consists in major part of proposals designed to render impossible ef- 
fective administration of the Labor Relations Act. This bill is wholly ineonsist- 
ent with the bar association procedural bill (S. 564), both in its provisions 
and its underlying philosophy. 

“1. Provision —Enlarge the Board from 5 to 7 members with no more than 
4 of the 7 to be members of the same political party. 

“Comment.—this is a proposal to pack the Labor Board by the appointment of 
additional Republican members. We believe that the Labor Board should, as 
much as possible, be placed outside of party politics, instead of organized along 
party lines. That Taft made the same proposal in 1949 to pack the Board with 
additional Republican members shows only that his desire to inject the Board 
into partisan polities is not new. 

“2. Provision—Provide that the Board’s powers may be exercised by any 4 
instead of 3 members as at present. 

“Comment.—This change is objectionable, since it would prevent the speeding 
up of Board processes which might otherwise result from having more Board 
members. This proposal makes it clear that the proposed enlargement of the 
Board is in the interest of politics rather than of expedited operation. 

“3. Provision—For the present General Counsel of the Board, this bill would 
substitute an ‘Administrator’ of an independent agency, wholly outside of the 
Board. The Regional Offices would become part of the Office of the Admini- 
strator, with their present staffs being taken over. The Administrator would 
have independent authority over the issuance of complaints, as at present, while 
the Board would continue to decide unfair labor practice cases. The Board 
would be represented by its attorneys in enforcement proceedings in the courts, 
while the Administrator would be represented by his attorneys, and could appeal 
independently to the courts from Board orders with which he disagreed. 

“The handling of representation cases would be divided between the Admini- 
strator and the Board. The Administrator would investigate representation 
petitions but would transmit the result of the investigation to the Board, which 
would decide whether to hold a hearing and would be responsible for the conduct 
of any hearing. If the Board decided that an election should be conducted, it 
would direct the Administrator to conduct the election. However, the issuance of 
certifications would remain in the Board. 

“The Administrator would have sole responsibility for handling union shop 
decertification petitions, and would be responsible for compliance with the non- 
Communist affidavit requirement. 

“Comment.—Senator Taft’s position on this issue does not conspicuously 
demonstrate adherence to any fixed principle. In 1949 he went along with the 
Thomas-Lesinski proposal to end the separate status of the General Counsel 
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and make him simply an employee of the Board, like General Counsels of other 
agencies. In 1950, however, when President Truman sought to accomplish this 
result by Reorganization Plan 12, Taft led the fight against the plan and sue- 
ceeded in defeating it. 

“Taft’s new proposal is even more objectionable than the current act. The 
present divided authority over unfair labor practice cases would be contained 
and accentuated ,even to the point of the Board and the Administrator taking 
opposite sides in court. Responsibility for the handling of representation pro- 
ceedings would be split between the Administrator and the Board in a most 
peculiar fashion. The shuttling back and forth of representation proceedings 
between the Administrator and the Board could only result in greatly increased 
delay, 

Under this proposal the office of the Administrator would become of far 
greater importance than and would quite overshadow the Board. 

“4. Provision.—Finally, under this bill any person against whom a complaint 
is issued could obtain from the Board a preliminary determination of whether 
the unfair labor practice alleged was within the jurisdiction of the Board (i. e: 
whether it ‘affects commerce’) by filing a motion to dismiss. The filing of such 
a motion would automatically postpone any hearing on the complaint until the 
motion was disposed of by the Board. 

“Comment.—The only purpose of this proposal is to supply employers with a 
new device for delaying unfair labor practice cases. There is no genuine prob- 
lem of the Board’s reaching for cases beyond its statutory jurisdiction: , rather, 
it declines to handle numerous cases over which it clearly has jurisdiction. 
“Conclusion 

“The proposals thus far made by Senator Taft are not even a beginning toward 
replacing the Taft-Hartley Act with a fair and just labor relations law. For 
each mincing step forward, they take a stride backward. Petty liberalizations 
are coupled with new antiunion restrictions. Innocuous procedural improve- 
ments are more than offset by proposals which weuld—and are clearly intended 
to—produce administrative chaos.” 


IVES BILLS 


Senator Ives has introduced two bills dealing with national emergency disputes. 
These bills are S. 1026 and S. 1075. He has also introduced a third bill, S. 1264, 
on the jurisdiction of the national and the State labor relations boards. 


8. 1026 

Provisions —Whenever the President finds that a national emregency is 
threatened by a labor dispute “in a vital industry which affects the public 
interest” he shall issue a proclamation and call upon the parties to resume or 
continue work. After issuing the proclamation the President is to appoint an 
emergency board. This board is to investigate, to seek to induce the parties to 
settle, and within not more than 30 days make a report to the President, including 
findings and recommendations. 

The President may submit the dispute to Congress for its consideration at 
any time after issuing a proclamation, and is directed to submit it to Congress 
if a strike occurs or continues after the proclamation. This latter directive 
covers both a refusal to resume work as requested by the President and the 
resumption of a strike after an emergency board report. In the latter situation, 
the emergency board report and recommendations are also to be submitted to 
Congress. 

While we believe that this bill is a better national emergency provision than 
that now contained in Taft-Hartley, nevertheless, on the basis of our experience, 
we recommend that national emergency disputes be handled by Congress on a 
case-by-case basis, without attempting, as the Ives bill does, to provide in 
advance for procedures for dealing with national emergencies. 

In addition to this fundamental principled objection to the Ives bill we wish 
to comment specifically on some of its features. 

Comment.—The definition of national emergency dispute in this bill as a 
dispute in a vital industry which “affects the public interest” is too broad. This 
definition could cover all sorts of strikes which in no way threaten the national 
security. Any procedure for dealing with national emergency disputes should 
be carefully limited to those which really involve a serious threat to the securit) 
of the Nation. 
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Furthermore, the: definition should reaffirm what Congress intended in the 
yational emergency strike provisions of the Taft-Hartley Act; namely, that the 
only strikes covered are those which: (1) are in an industry or substantial part 
thereof and (2) involve a serious threat to the security of the Nation. This 
would exclude purely local strikes. 

We recognize that emergency boards sometimes serve a useful purpose in labor 
disputes, when they are empowered to make recommendations for settlement, 
as they would be under this bill. However, there may be situations in which 
one party or the other will believe that a Board of Inquiry will make recom- 
mendations favorable to its side of the dispute and will therefore refrain from 
hbargaining if it knows that a Board of Inquiry will be appointed. 

S. 1075 

Porvisions.—The provisions of this bill are the same as those of S. 1026 except 
that this bill gives the Emergency Board 60 days in which to report instead of 
30 and except that it provides that after the President issues a proclamation, 
and until the Emergency Board reports, “the parties to the dispute shall refrain 
from engaging in a strike or lockout.” The bill also specifically provides that 
the President shall report immediately to Congress if a strike occurs either 
after the Emergency Board report or “in violation of” the section just referred 
to before the Board has made its report. 

Comment.—Our comments with regard to 8S. 1026 are equally applicable to this 
bill. In addition the provision of this bill that pending a Board report “the 
parties to the dispute shall refrain from strike or lockout” may be meant to 
iny the basis for an injunction. If so, this provision is, of course, subject to all 
of our general reservations with regard to injunctions. 


S. 1264 

Provision 1.—Specifically permits the National Labor Relations Board to de 
cline to assert jurisdiction “over any labor dispute” where in the Board’s opinion 
the effect on commerce is not sufficiently substantial to warrant the exercise of 
its jurisdiction. 

Comment.—The Board has this discretion now, always has had it, and ex- 
ercises this discretion. 

Provision 2—Nothing in the National Act shall prevent “any agency, or the 
courts,” of any State from assuming jurisdiction over labor disputes over which 
the Board declines in its discretion to exercise jurisdiction. 

Comment.—This provision is not objectionable if coupled with a corollary 
provision that when the Board assumes jurisdiction over any labor dispute, 
jurisdiction shall not be asserted by any agency or the courts of any State. 

Provision 3.— Authorizes the Board by agreement to cede jurisdiction to State 
agencies even with respect to controversies substantially affecting commerce, 
and repeals the limitation in section 10 (a) of the present act that such cessions 
of jurisdiction shall not be made if the State law is inconsistent with the Federal 
act. : 

Comment.—A general authorization to the National Board to cede jurisdiction 
to State agencies, without any standard or guide or limitation seems undesirable. 
It could result in a Board friendly to labor ceding jurisdiction to those States with 
laws favorable to labor while refusing to cede to States with antilabor laws, 
and to reverse conduct by an antilabor Board. On the other hand, if liberal 
cessions of jurisdiction were made without regard to the content of State laws, 
a chaotie situation would result. 

We believe that the only disputes over which the State boards should have 
jurisdiction are those not affecting commerce or those where the effect on com- 
merce is so insubstantial that the National Board declines in its discretion to 
assume jurisdiction. 





HUMPHREY AMENDMENTS 

S. 1146 

1. Provision.—Provide a pool of legal assistants to trial examiners. 

Comment.—This would be a very worthwhile improvement. The delay atten- 
dant upon the issuance of examiners’ reports is one of the principal bottle- 
necks in the handling of unfair-labor-practice cases. Undoubtedly the 2-month 
period which it now takes on the average to get out an examiner’s intermediate 
report could be shortened if the examiners had legal assistants. Furthermore, 
the Board’s appropriation should be large enough to enable it to hire additional 
trial examiners to clean up the blacklog and process cases more speedily. 
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2. Provision.—Provide that the legal assistants to Board members should not 
necessarily be assigned to particular members but shall constitute a pool avyaj- 
able to perform necessary services. 

Comment.—The requirement of Taft-Hartley that there be a separate staff 
of assistants for each Board member has resulted in the creation of 5 separate 
legal staffs consisting of some 15 to 19 lawyers each. It would appear that more 
efficient use of personnel could be obtained if the Board was free to use all of the 
legal assistants as a pool. 

3. Provision.—To permit prehearing elections in representation cases and to 
permit the Board to determine, where appropriate, the existence of a majority in 
a representation case by some method other than an election. 

Comment.—Both of these changes are highly desirable. We have repeatedly 
expressed our belief that if prehearing elections were permitted as under the 
Wagner Act substantial time could be saved in representation cases. It is like 
wise true that speed and efficiency would be promoted by permitting the Board, 
where appropriate, to use a card check or some other informal method of de 
termining whether a union represents a majority, instead of insisting, as under 
the Taft-Hartley Act, on an election as the only method. We have previous] 
pointed out that, in our opinion a card check should be employed only by acree- 
ment of the parties. 

1. Provision.—Provide that NLRB regional directors shall have final authority 
to decide representation cases, subject to review in the discretion of the Board 
Comment.—The problem of speeding up representation cases is limited, 
course, to those cases that are contested, where one party desires to delay the 
proceedings. In these contested cases the party seeking delay would, presumably, 
ask for Board review in every instance. Thus whether the proposed change 
would affect any appreciable saving of time would depend on how the Board 
udministered it If the Board were fairly strict about granting review and 
disposed of most cases by denying the application for review. a considerable say 
ing of time would result. On the other hand, if the Board granted applications 
for review in most cases the result would be simply to institute an addition 

step in representation cases with consequent delay and inefficiency. 

5. Provision.—Authorize the Board to issue a decision in an unfair lab 
practice case without a hearing if the parties waive their right to hearing and 
agree to decision on stipulated facts. 

Comment.—This proposal seems desirable although it probably would not be 
much used. 

6. Provision.—Establish a Court of Labor Appeals, made up from a roster of 
regularly appointed Federal circuit and district judges, to take over the present 
jurisdiction of the courts of appeals in the review and enforcement of unfair labor 
practice cases. This proposal is modeled closely on the Emergency Court of 
Appeals which was established to review price-control orders. 

Comment.—This proposal seems desirable. The Emergency Court of Appeals 
disposed of its cases in about half the time normally required for decision by the 
regular courts of appeals. Expedition of court decision is highly desirable since 
this is one of the principal! delays in unfair labor practice cases. 

In addition, it is to be expected that the members of a Labor Court of Appeals 
would develop greater expertness in labor-relations issues than can be expected 
of court of appeals judges generally. Our endorsement of this proposal is be- 
cause of its limited character, creating, as it does, a court of appeals for review 
and enforcement of labor Board decisions only. We are vigorously opposed to 
the establishment of a labor court with general jurisdiction over al! labor cases 
because of our belief that this would lead toward the direction of compulsory 
arbitration of labor disputes, which we oppose in any form or under any 
circumstances. 

THE GOLDWATER BILL 
S. 1161 


S. 1161, introduced by Senator Goldwater, contains a seemingly simple pro 
posal for amendment of the Taft-Hartley Act which would, if enacted, have far- 
reaching and altogether undesirable effects. S. 1161 would amend section 14 
of the act by adding a provision that nothing in the act should be construed to 
nullify the power of the States to regulate or qualify the right of employees to 
strike or picket. 

This amendment would nullify a whole line of Supreme Court decisions both 
under the Wagner Act and the Taft-Hartley Act in order to carry out the vicious 
purpose already embodied in section 14 (b) of forbidding States from giving 
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greater protection to labor than is provided for in the Taft-Hartley Act but 
viving them carte blanche to impose more restrictive provisions than are con- 
tained in that act. 

Furthermore, through our entire Federal system of Government is the concept 
that the laws of the United States shall be the supreme law of the land. Activity 
which Congress has protected cannot be forbidden or limited by the States. To 
permit them so to do would be to undermine this basic constitutional premise. 

This principle was first applied to labor relations matters in Hill vy. Florida 
(325 U. 8. 538), where the Supreme Court held that the States could not place 
impediments upon employees in the free and peaceful exercise of their federally 
protected right of self-organization. A latter case in this line was Bethlehem 
Steel Co. v. New York State Labor Relations Board (330 U. S. T67), which held 
that a State labor relations board could not certify collective bargaining rep- 
resentatives in a unit different from that determined by the National Labor 
Relations Board. Similar cases arose after the passage of the Taft-Hartley Act. 
Many of them, however, related to provisions which were carried over intact 
from the Wagner Act. Thus, UAW-C/O y. O’Brien (339 U.S. 454), held that a 
Michigan statute which limited the right to conduct peaceful strikes for lawful 
purposes Was invalid, since such activity was protected concerted activity under 
the terms of the Federal statute. 

The effect of S. 1161 would be to overrule all these and many other decisions 
which have held that the congressional determination as to what is proper 
and improper activity in the labor-relations field cannot be subverted by State 
legislation which imposes restrictions on the rights which Congress has granted. 
The proposal cannot be supported on any theory of States rights. S. 1161 
would not permit States to make lawful conduct which Congress has declared 
to be unlawful. Unfair labor practices by unions would continue to be violations 
of the Federal act, irrespective of what State laws might provide. But action 
which Congress has declared to be lawful and which it has affirmatively provided 
protection for could be regulated or qualified by the States. 

The States would be put on a one-way street. They could impose additional 
regulations or qualifications upon labor's rights, without any counterbalancing 
freedom to enlarge those rights or to impose those regulations upon employers’ 
rights in labor-relations matters. 

Nor would it be any answer to this criticism to enlarge the grant of authority 
to the States so as to permit two-way action, for if this were done the National 
Labor Relations Act would become meaningless and the Federal Government 
would virtually abdicate its power over interstate commerce by permitting the 
States to override the decision of Congress whenever they deemed it appropriate 
to do so. 

If this Congress should determine to legislate with respect to the Federal- 
State relationship in labor matters, it seems to me that it would be far more 
appropriate to enact provisions like those in H. R. 3361, introduced in the House of 
Representatives by Representative Bailey. This bill in substance provides that 
no court of any State shall “issue any process, pursuant to the common law, 
statute, or otherwise, inconsistent with the provisions of this act or to enforce 
such provisions.” H. R. 3361 would not, I think, materially change the sub- 
stantive law with respect to the Federal-State relationship. It would make clear 
what the courts have already determined, that is, that the States are not given 
power to enforce the National Labor Relations Act, since enforcement is vested 
exclusively in the National Labor Relations Board and the Federal courts and 
that the States are likewise forbidden to issue injunctions or other process 
which is inconsistent or contradictory to the provisions of the Federal act. 

Too often we have been faced with ex parte restraining orders of the type 
now forbidden to Federal courts by the Norris-LaGuardia Act, restraining legiti- 
inate, peaceful, and, indeed, federally protected labor activity. Such restraining 
orders are issued without notice, are enforced summarily by contempt proceed- 
ings and are used as an instrument to deny to workers the rights which are 
expressly guaranteed to them by the provisions of the Federal act. 

Under the law as it now stands, I think it is clear that State courts are in 
fact acting without jurisdiction in issuing such orders, The absence of jurisdic- 
tion, however, rests on a line of Supreme Court cases interpreting the Federal act 
rather than a specifie provision in the statute. By the time a hearing can be 
obtained or an appeal taken and this point conclusively demonstrated, the 
State court action has already run its full course and the strike or other 
activity which was enjoined has been defeated. Therefore, it may be of con- 
siderable utility to make express what is now implicit in the National Labor 
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Relations Act. I therefore would urge favorable consideration of proposals 
such as those contained in H. R. 3361. 

Before leaving this subject, I want to make clear that I am not in any way 
suggesting that Congress has prevented or should prevent the States fro 
exercising their legitimate police powers to protect persons or private property 
from violence. The line of cases in the Supreme Court to which I earlier 
ferred makes it clear that the Federal regulation of labor relations does not 
prohibit the States from subjecting violence to State police control. Protection 
of the public from violence, trespass on private property and other similar vio 
lations of traditional police regulations have always been regarded as reserved 
to the States. Fansteel Metallurgical Corp. y. N. L. R. B. (306 U.S. 240). Alley 
Bradley Local vy. Wisconsin Employment Relations Board (315 U. 8. 740). The 
difference is that in those cases the States were exercising traditional police 
powers applicable to all persons, not establishing separate regulations embodying 
the States’ conception of what constitutes proper or improper labor relations 
practice. The former field, I believe, is properly left to the States and to the 
States alone. 

For that reason we have suggested that Congress eliminate the provisions of 
section 8 (b) (1) of the Taft-Hartley Act, which seem to us to interfere with 
the proper sphere of State activity. The latter field—the statement of the 
respective rights of employees, employers, and unions with respect to collective 
bargaining and the collective bargaining relationship in industries affecting com- 
merce—is dealt with by the Federal Government, to the exclusion of the States 

For these reasons we strongly oppose Senator Goldwater's bill. 

CONCLUSION 

This concludes my comments on some of the proposals for Taft-Hartley amend 
ment which are pending before this committee. 

I realize, of course, that there are other such proposals with which I have not 
dealt, and I will be glad to comment on any of them as to which the committee 
may desire our views. 

I thank the committee for this opportunity to appear before it. 

Mr. Gotpzrerc. Without further ado, I would like to turn to the 
specific provisions of the law. I think enough has been said in general 
to make known our overall position and I think now we might. make 
better progress if I dealt with specific provisions. 

The Cuamman. Are you going to deal with the comparative print’ 

Mr. Gotppere. Yes; and then I will relate back to the comments I 
have made in my specific statement. 

I think it not fruitful that I engage myself in any general comment 

about the general findings and polici ies of the act, but rather turn 
specifically to various sections of the act, the operative sections. So 
immediately I am going to ask you to turn to page 5, where the defini- 
tion sections of the act are contained and deal with section 2 (2) of 
the act. 

Taft-Hartley made three changes in the Wagner Act’s definition 
of seuieennd The first change it made, as is apparent from you 
print, was that it dropped the inclusion of persons acting “in - mn 
terest of” an employer and substituted for it persons acting “as an 
agent of” an employer. The second change it made was that it 
excluded wholly owned Government corporations and Federal reserve 
banks. Third, it excluded nonprofit hospitals. 

Frankly, I dont think these are very important changes, and I don't 
want to spend much time with them, but I want to raise some questions. 

The first change that was made was to drop the words “in the 
interest. of” an employer and to substitute the words “acting as an 
agent of” an employer. Under the Wagner Act, in the early days 
the Board gave that a fairly broad construction, but in the late days 
before the Taft-Hartley Act the Board required under its language 





‘OpPOSsals 


NY Way 
Ss from 
roperty 
lier re- 
DES Not 
tection 
lar vio. 


BServed 


Police 
Odying 
lations 

to the 


ions of 
e with 
of the 
lective 
£ Com- 


States 


mend- 


» the 
neral 
nake 


‘int? 


nts J 


hent 
turn 

So 
fini- 
) of 


tion 
rour 
i 
> an 
t it 
‘Tve 


n't 
wis, 
the 

an 
ays 
AVS 
uge 


TAFT-HARTLEY ACT REVISIONS 487 


“acting in the interest of” an employer really to mean that persons 
acting in the interest of the employer should have a really substantial 
relationship with an employer in fact; not a tenuous relationship but 
a substantial one. 

The Supreme Court in dealing with this subject in the /nternational 
Association of Machinists case (311 U.S. 72) said of the whole act, 
and I want to quote the Supreme Court: 

We are dealing here not with private rights (Amalgamated Utility Workers v. 
Consolidated Edison Co. (309 U. 8.°261), nor with technical concepts pertinent 
to an employer's legal responsibility to third persons for acts of his servants, 
but a clear legislative policy to free the collective-bargaining process from all 
taint of an employer’s compulsion, domination, or influence. 

I don’t think actually that this Taft-Hartley change has given an 
employer a larger area of freedom to engage in antiunion practices 
than he had before, but I think it has invited some people to think 
that they have. I think that the change was not necessary. I think 
that Board and Court doctrine protected the employer from having 
attributed to him acts that he was not really responsible for. 

One thing I think we would all agree upon: We don’t want a repe- 
tition of many of the practices that prevailed and that this committee 
in the days of its La Follette subcommittee investigated; of having 
citizens’ groups and other groups act in the interest of employers in 
engaging in antiunion activity. I don’t think it was the desire of the 
draftsmen of Taft-Hartley to encourage that serene 

The only purpose in making the change was perhaps to restrict 
liability. I don’t think the change was essential. I don’t think it 
has accomplished a great deal. I merely point it out in passing to 
show that this salutary doctrine of the Supreme Court, I think, is 
sound. We are not dealing with technical concepts in this field. We 
are dealing with the substantial problem of having the operation of 
collective bargaining free from coercion and intimidation. I don’t 
want to take time with that because I think it is not important. 

I think the same about Federal Reserve banks and about nonprofit 
hospitals. ‘The Federal Reserve bank is not a bank. I think that is 
clear to the members of the committee who are on the Banking and 
Currency Committee, as well as to the Members of the Senate in gen- 
eral. Banks are subject to provisions of the Taft-Hartley Act in 
general. I don’t know why the Federal Reserve bank should be 
exempt. I don’t know that any problems have arisen with respect 
to Federal Reserve banks, woud it is not very important. 

Senator Tarr. I think the argument was made that in time of finan- 
cial crisis or otherwise, banks did for all practical purposes act as 
agents of the Government. They issue the currency of the Govern- 
ment. They therefore were an essential public service. That is the 
argument that I remember. I don’t think there was any great issue 
about it. 

Mr. Goupsera. I don’t think so, either, Senator, and I don’t want to 
take time to debate it. I think in principle they are private banks. 

We feel the same way about nonprofit hospitals. I don’t like to see 
disputes develop with respect to any type of hospitals. I think almost 
all hospitals are nonprofit in character. I don’t know, however, wh 
the employees there are not entitled to the protection of a statute which 
governs in the field of labor relations. 
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I have done this by sections, and I don’t want the committee to feel 
that everything we have said has great significance. It doesn’t have, 
T am making a sectional approach, S¢ x want to deal with it in a 
sectional way. 

The next amendment I want you to turn to is section 2 (3). There 
is the section which excludes agricultural laborers. 

The Cuairman. What page is that on? 

Mr. Gotprerc. Section 2 (3) is also on pages 5 ane 6, and the exemp- 
tion is contained on page 6. I think that certainly a case can be made 
for excluding the family farm from the apelin of the labor act, 
for exc luding the hired hand or the day laborer on the family farm. 
1 see no justification whatsoever for excluding the mechanized indus- 
trial farm from the protections of the basic labor statute. I suggest 
this specific change. I suggest that the section should be amended 
to extend coverage to employees on farms with 25 or more employees. 
1 think that that excludes the bulk of the agricultural family farm as 
we know it. It would extend protection then to industrial farms, 
corporate farms. I see no reason why corporate farms and their 
employees should be excluded from the protections of the basic labor 
relations statute. I recommend that as a specific change. I don’t 
think it interferes with legitimate agriculture conducted by the small 
farmer. That is the first specific ¢ ha ange I suggest. 

Then I would like to turn to section 2 (11), which is on pages 7 and 
8. This deals with the exclusion of supervisors and the definition of 
supervisors. I say that the definition of supervisors in the present 
act is far too broad. Peculiarly enough the NLRB, interpreting the 
definition of supervisors, has said you can be a supervisor without 
supervising anybody. I say that is nonsensical and that is absurd. 
The Board found in an actual case which I cite on page 5 of my 
memorandum that a power company had an alleged supervisor who 
never had any employees regularly assigned to him for supervision; 
he was quali fied asa supervisor because of his exercise of independent 
judgment in supervising the installation of meters, even though he 
had no employees to supervise. I say that was not the intention of 
Congress when it drafted this definition of supervisors. 

The Board reads this into the statute because of the use of your 
words “the term supervisor means any individual having authority or 
responsibility to direct people,” r: ather than actual responsibility in 
fact ; in other words, if he had the authority to supervise, even though 
he did not in fact supervise. 

I gave some absurd, but they are absurd only because the Board has 
decided them, absurd illustrations of what the Board has done. For 
example: 

Directing the work of 1 part-time employee 2 days a week. That 
makes a man a supervisor, excluded from the act. 

Supervisors in training—this is potential supervisors—who exer- 
cised supervisory duties 25 percent of their time. 

Public- utility meter-truck operator who is on night call every fifth 
week as foreman in charge of a construction crew. 

Control operators who perform supervisory duties only during times 
of emergency. 

I say that the term “supervisor” should stress supervision as a pri- 
mary duty of the employee. In other words, if you say “whose duties 
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are primarily to supervise,” as it were, that would take care of this 
yrovision. 

I want to say that by making this suggestion for improvement I 
don’t want to indicate to you that we abandon our feeling that fore- 
men should be entitled to the protections of the act. It may be that 
you might want to provide that foremen should be organized into 
separate unions, independent of production workers. That would be 
a question that you would have to decide. I do say that the present. 
situation where foremen have no protection at all is unfair and is 
really class legislation against them. I think that foremen should 
be entitled to the same rights as any other group of employees to 
organize. If it is felt that they ought not to be identified with pro- 
duction unions, the aet could so provide. ' 

I say this not because of any selfish interest on the part of ClIO— 
we customarily exclude foremen from the scope of our contracts—but 
just because of the basic concept of fairness, that under the present 
law they are excluded from the protections of the act. Later I shall 
point out that even a State that wants to protect foremen cannot pro- 
tect them. This is quite different from the union-security provision 
where States are invited to make more restrictive anti-union-security 
provisions. Here is a State that is prohibited from making a more 
favorable provision for foremen. But basically, at the moment, deal- 
ing with the realities that we have, I would say that there is a tech- 
nical defect in this provision. I don’t think anyone would agree that 
the cases that I have given, which are all taken from Board decisions, 
are properly foremen. 

By the way, I must say that I think—and this is a general observa- 
tion of the Board—the Board has been very farfetched in its construc- 
tion of the Taft-Hartley Act. I think it has construed the act tech- 
nically and restrictively, and I think it is to be eriticized for its inter- 
pretation. I think these decisions that I have mentioned here are not 
decisions compatible with the rule of reason even in interpreting the 
statute. I don't think the authors of Taft-Hartley intended to have 
supervisors who never supervised anybody, such as the Board has 
construed the act. 

The next is a very important matter, and that is contained in sec- 
tion 2 (13). which you will find on page 9 of the act. That is the 
definition of “agency” contained in the Taft-Hartley Act. I want to 
read it and I want to point out what I think is very materially wrong 
with this provision of the act. 

In determining whether any person is acting as an agent of another person 
so as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified 
shall not be controlling. 

That provision is in effect a repealer of the provision contained in 
the Norris-LaGuardia Act in defining agency in the field of labor- 
management relations and disputes. The Norris-LaGuardia Act 
which, as you know, was passed during a Republican administration 
in 1982, contained the following definition of agency : 


No officer or member of any association or organization, and no association 
or organization participating or interested in a labor dispute,.shall be held 
responsible or liable in any court of the United States for the unlawful acts of 
individual officers, members, or agents, except upon clear proof of actual partiei- 
pation in or actual authorization of, such acts or of ratification of such acts 
after actual knowledge thereof. 
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There is a basic difference in these two definitions of agency. | 
would like to point out to this committee what you are already aware 
of, that President Eisenhower when he spoke to the A. F. of L. con 
vention very proudly asserted that the Norris-LaGuardia Act had 
been passed in 1932 in a Republican administration. The Norris 
LaGuardia Act was based upon the sound concept that you have to 
recognize what the realities of the relationship are between a union 
and its members. The union and its membership is not to be equated 
to a corporation and its employees. Unions are associations. Mem 
berships are large. Unions do not, although some people believe 
otherwise, just order people around. For a union to be held account- 
able for the acts of its agents there should be proof of authorization 
of acts. There should be proof of knowledge on the part of officers 
and officials. Otherwise, you invite a large degree of harrassment of 
unions which is evil and mischievous and which has very bad conse- 
quences. 

I recently made a check with the counsel for the American Federa- 
tion of Labor and the counsel for the Mine Workers Union as to what 
their experience has been since Taft-Hartley adopted this definition 
of agency and repealed the Norris-LaGu: dia definition of agency, 
and their experience coincides with mine, that this has opened up a 
great amount of potential litigation against unions, their treasuries, 
and their membership which can have no good consequences but which 
can only have bad consequences. 

Again, this is not a question of holding someone responsible for acts 
that he authorized. This is a question of trying to assimiliate to a 
union a rule of responsibility which is not applicable to a union at all, 
because the lines of authority are not defined as they are with respect 
to corporations. 

In my prepared statement, Mr. Chairman, I have given some cases, 
Board deci isions, where these rules of liability have been so enlarged 
that unions have been held responsible for acts of individual pickets 
which by no proper concept could be related to the degree of respon 
sibility that a union can actually exercise in the situation. I say that 
the Norris-LaGuardia definition was a sound definition, it created 
proper rules of responsibility, and one of the things that you ought to 
give your earnest attention to is to reintroduce the Nor ris-LaGuardia 
‘Act concept. 

Now I would like to turn to section 3 (d) of the act, which you will 
find on page 12 of your print. This is the concept of a separate gen- 
eral counsel. As you know, the Taft-Hartley Act created the Olive 
of General Counsel of the Board independent of the Board itself. 
Regardless of what may be said about that provision—and TI want to 
say something about it in a minute—I want to recommend a specific 
amendment which I think we can all agree upon. At the present time 
under the section of the statute, there is no appeal from the Genera! 
Counsel’s refusal to issue a complaint in an unfair labor practice 
proceeding. 

The purpose of this section, presumably, was to prevent the Board 
itself from being judge and jury and advocate, but we now have made 
the General Counsel the advocate, the judge, and the jury. If you 
file a charge with the General Counsel of the Board and he doesnt 
like your charge and he dismisses it and refuses to issue a complaint, 
ihere is no place that you can go. I think the members of the coin- 
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mittee would all agree with me that that is not right. That is not 
compatible with our basic concept of what due process of law should be. 

No one man should have the right to decide in his own judgment 
whether or not he wants to issue a complaint based upon your charge. 
so I would say that regardless of what you do with this general 
concept of an independent General Counsel, you ought to provide, in 
reporting out amendments to Taft-Hartley, for an appeal from his 
wtion refusing to issue a complaint, to the Board or to some other 
review agency within the Board so that there can be a review of it. 

We think also that this section reposes too much authority in the 
General Counsel in connection with a section that I will discuss 
luter—the issuance of injunctions under the mandatory injunction 
section of the act, section 10 (1). 

The CHairMan. The secondary boycott section. 

Mr. Gotppera. Yes. If the General Counsel has reason to believe 
in his own mind that there is a violation of the section, he files a suit 
in court and obtains a restraining order and injunction. He has been 
reversed both by the Board and the courts in a considerable number 
of cases. By the way, after the reversal takes place, by reason of the 
way an injunction operates, it is generally too late, the strike has been 
lost. That is too much power in one man. 

The CHatrMan. You do not want an ex parte injunction order? 

Mr. Gouppera. No. 

The CHatrMan. You would like to see a situation where the Board 
passes on the question of issuing a temporary injunction ¢ 

Mr. Gotprerc. We don’t like injunctions at all, but at least there 
ought to be a check upon the General Counsel’s authority. 

The CHamman. We have had that suggestion from other witnesses. 

Mr. Gotprrre, Our general idea is that the General Counsel’s Office 
ought to be back with the Board, that it ought to be one agency, like 
all administrative agencies. Senator Taft in 1949 proposed an amend- 
ment to that effect. You remember the Board got into quite some 
difficulties with the then General Counsel, General Counsel Denham. 
lt got to be quite an imposition. Recently the matter has not been too 
difficult because the Board and General Counsel both seem to get along 
reasonably well. We think the answer in all these questions is to look 
to the personnel rather than to the artificial division. ‘This is really 
a question of getting a proper Board and a proper counsel, and the 
division that exists in the law in our view is not a sound division. 
We are not for Senator Taft’s 1953 bill which, unlike his 1949 bill, 
doesn’t reestablish the General Counsel with the Board but it creates 
a separate agency, an administrator and a board. We think that 
would be very bad. That we think would delay the Board procedures 
far more than the inordinate delays you find now. I will be talking 
about those amendments later. 

I would like to go to section 4 (a), which you will find on page 14. 
This provision in Taft-Hartley prevents the Board members from set- 
ting up a central pool of legal assistants and authorizes legal assist- 
ence only to Board members. Let me tell the committee what has 
happened with that provision. The concept there was that we would 
not have a review division of the Board; the Board members would sit 
as judge and they would have a couple of legal assistants. I want to 
advise the committee that now each board member, according to my 
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information, has a legal division of 18 or 19 lawyers. It doesn’t make 
cense to me to have five review divisions in the Board. There, too, the 
real problem is in having a proper board, properly functioning, and 
not attempting in a statute to do what no other statute does, to my 
recollection, try to prescribe in detail how it should operate. There is 
no sense in having five review divisions on the part of the Board. [ 
think this is one of the things that makes for delay. I think the Board 
ought to be given authority to run its own show, and if the Board 
members are not good members, they ought not to be appointed and 
their appointments ought not to be confirmed by the Senate. I think 
ihat is really the issue. 

There is another provision- 

The Cuarrman. Would you like to let all the members go and start 
from scratch ? 

Mr. Gortpsere. I don’t want to deal with the personalities involved. 
| have made several statements about decisions of the premises that 
I don’t like. I think they are all honorable men. Being an advocate 
and practicing before the Board, I reserve the right to disagree with 
them. I think they are conscientiously trying to do a job. I think 
they are often wrong, just as I have pointed out here. I don’t think 
this provision adds to effective administration. That is the point I am 
making here. 

Senator Purret.t. May I ask a question, Mr. Chairman ? 

I assume you agree with Mr. Reuther, then, that the size of the 
Board should not be increased, 

Mr. Goupsere. I don’t entirely agree with every minutiae of Mr. 
Reuther’s testimony. I think there might be some virtue in increasing 
the Board's size if it would increase the speed of their operations. I 
don’t think that the Board ought to be picked politically. There I very 
much agree with him. I think the Board ought to be picked for its 
expertness in labor relations. I don’t think that labor cases ought to be 
decided on the question of being a Republican or a Democrat. 

I don’t know what the political complexion of any of the Board 
inembers is now. I know that Senator Murdock was a former Demo- 
cratic Senator. I don’t know what Mr. Reynolds was. I don’t know 
ibout Mr. Gray and so on down the line. 

I don’t think it is one of those questions that can be decided cate- 
gorically. I think if it would improve the work of the Board, I would 
say increase the membership of the Board, but don’t increase it on the 
basis of five Republicans and four Democrats, or anything of that kind. 

Senator Purret.. Would you be willing to express an opinion as to 
whether or not in view of your experience with the Board it needed an 
increase in members ? 

Mr. Goipserc. I would say it needs an increase in staff, certainly. 
I would say that it does need that. I think they are encumbered with 
too much business. I think that the staff is overburdened. I think 
they ought to have more money. I think what we pay out in strikes, 
I mean what the country pays out in having strikes which might be 
avoided by quicker and more adequate decisions on the part of the 
board would reimburse us many, many times for necessary increases 
in the Board’s budget. 

There is another provision here, in the same section 4 (a), which L 
don’t think makes sense. That is the provision that says that— 
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nothing in this act shall be construed to authorize the Board to appoint indi- 
viduals for the purpose of conciliation or mediation or for economic analysis. 


You will find that in lines 20, 21, 22, and 23. 

I am not in favor of the Board’s bootlegging its operations. The 
Board does engage in mediation and conciliation, and in my opinion 
properly so. They ought to be commended for it. Any Board agent 
when he calls people into his office is bound to say, Is there any pos- 
sibility of you fellows settling? And he does say it and it is proper 
that he should say it, because, after all, if he can avoid an adversary 
expensive dispute by way of settlement, he ought to do so. 

I don’t know what purpose this serves. They don’t engage them- 
selves as professional conciliators, which is the function of the Con- 
ciliation Service, but they do engage in an attempt to arrive at settle- 
ments, and I think that what we are doing here is creating a legal 
proscription and then inviting the Board, as is apparent from its 
annual reports to the Congress to evade it. 

Look at the phrase, “or for economic analysis.” The Board has to 
engage in a lot of economic analysis. For example, the Board has to 
establish jurisdiction. It has to show that the business in which the 
employer is engaged affects commerce. In order to make that show- 
ing, which it is required to make under the statute, it makes an eco- 
nomic analysis of the employer’s business, where the employer will not 
stipulate. You have written a provision in the law which says they 
can’t do what they are required to do. I know what this is for. In 
the early days of the Board’s procedure the Board did engage in some 
economle philosophy of a general character, and I presume what the 
(Congress meant was, “we don’t want you to engage yourself in eco- 
nomic preachments.” 

I think that once the Congress said that by way of a report of a 
Senate committee or a House committee, that was enough admonition 
io the Board. Writing in minutiae like this is self-defeating. 

The CHarrMan. I think the reason for taking out conciliation and 
mediation was because in the same act we made the Conciliation Serv- 
ice separate and we don’t want to get conflicts between the two. 

Mr. Goipserc. I think that is right, Senator. The only point I am 
making is that I think it is quite obvious that the Board is not in- 
tended to be a conciliation and mediation service. We don’t want it 
to be. We think that function is properly vested in the Federal 
Mediation and Conciliation Service, but, on the other hand, to say 
that “nothing in this act shall be construed to authorize the Board to 
appoint individuals for the purpose, of conciliation” is rather self- 
defeating because we would all expect management, labor, and I think 
the Government, when it calls people in, to say “is there any way we 
can avoid going to trial on this issue?” 

Now I want to turn to section 7, the next section, which you will find 
on page 19. Taft-Hartley wrote into the provision that— 

Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through the representatives of their 
own choosing, and to engage in other concerted activities * * *— 


An additional provision that they— 


shall also have the right to refrain from any or all of such activities except to 
the extent that such right may be affected by an agreement requiring member- 
ship in a labor organization as a condition of employment as authorized in 
8 (a) (8). 


31346—53—-pt. 1——-32 
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What was the reason for writing in this phrase? The reason cited 
Ly the committee of Congress whic *h dealt with this was that Congress 
was concerned with union people committing such offenses as, and Tam 
reading from the report of the House committee which wrote in this 
provision— 
interfering with the United States mail, obstructing railroad rights-of-way, dis 
charging firearms, rioting, carrying concealed weapons, malicious destruction 
of property, and assault and battery. 

There are two observations I should like to make on that. One is 
that no one would defend that type of activities on the part of labor 
organizations or anybody else, and of course everything that T have 
read is separately dealt with by appropriate Federal, State, or local 
laws or ordinances. Moreover, before this was written into the act 
and this is one of the things that was rather resented—before this was 
written into the act, the Board had held under the Wagner Act that 
an employer could deny employees who engaged in any of the ac 
tivities that I have enumerated the protections of the act in case of 
such unlawful acts. 

So it was our position then, and it is our position now, that this busi 
ness of writing into the act restraint from these activities was unneces 
sary and we objected to it then on that ground. 

Now the Board is construing this in a very peculiar way. Here 
again I think the Board has gone beyond the statute. They say that 
this provision, taken in conjunction with other provisions that T will 
talk about when I get to section 8, contains restraints upon labor or- 
ganizations of activities not of the character which T have read, a 
tivities which we would generally say are permissible activities. I 
want to reserve my comment on that until I come to section &. 

The Cnarrman. Doesn't this simply mean that the employee has a 
right to join or not as he sees fit ? 

Mr. Gorpperc. Congressman Hartley said this in explaining it to the 
House, and this is what worries us about it. One of his colleagues 
asked the precise question that you asked, Senator, and Congressman 
Hartley answering it, said, “There is more in this act than meets the 
eye.” That is what worries us. What is in the provision that is more 
than meets the eye? 

The Cuarrman. What have you discovered in it that is more than 
meets the eye / 

Mr. Gotpnerc. We will come to that when we come to section 8. 

Section 8 (a) is the same until you come to section 8 (a) (3). and 
this is the section which deals with union security. Mr. Reuther dwelt 
on this section at length, and I am not going to repeat what he said 
except to point out one thing to you which m: iy have been corrected 
by a recent decision of the Supreme Court. I hope it has been. Cer- 
tainly again it was not intended by Congress when it passed the Taft- 
Hartley Act and represents in my opinion a very bad construction 
placed on it by the Labor Board. The Board has held that if you 
‘ rite a provision, which is not a proper union security provision under 
Taft-Hartley into your contract, even though you have a separability 
provision saying that if any provision is held invalid the other pro- 
visions shall apply, the illegal union security provision invalidates the 
rest of your contract so that your contract is not a bar to a petition 
filed by another labor organization for an election. That has caused 
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the greatest amount of lack of stability in labor relations than any 
other doctrine of the Board. 

That is called the Hager Hinge doctrine. Let me explain what that 
means. I think it has been estimated that there are 50,000 labor con- 
tracts in the country at the present time. A great many of those con- 
traets—and we want it so, though perhaps I am talking unprofession- 
ally in so asserting—are negotiated without the benefit of lawyers, on 
both sides very often. Not all the employers in this country are great 
corporate firms that have legal staffs. Not all labor organizations in 
their bargaining of contracts have the benefit of legal advice. It may 
interest you to know that the United Steel Workers, whom I represent 
along with the CIO, has a total legal staff of four lawyers. We have 
2 (4) local unions and 1,800 collective bargaining contracts. 

The Cuairman. But think of the quality of those lawyers, Mr. Gold- 
berg, as represented by yourself. 

Mr. Goupsere. Thank you, sir. You can imagine that we do not 
participate in the writing of these many, many contracts. We partici- 
pate in the writing of some of the contracts. 

Senator Purre.y. Pardon me. Of course you can set a pattern for 
a contract and then you don’t have to worry about writing them 
individually. 

Mr. Goupserc. We do, but very often patterns work out in peculiar 
ways. in the local scene on both sides we encourage them to adapt 
themselves to their circumstances. In good faith they write a pro- 
vision On union security which technically does not comply with 
Taft-Hartley. 

Very often it is because there is a 1-day difference in the way you 
draft the requirement as to when a man is required to join the union, 
say the 80th day from employment or the 30th day from the beginning 
of his employment. The Board has construed that very technically. 
If you don’t exactly comply, your contract is not a bar, and the em- 
ployer and the union find themselves in the position where in the midst 
of their contract someone may come in and establish a new claim for 
representation, that is not desirable. 

I say that is not a sound principle. I was glad to see the other day 
that the Supreme Court reversed the Board in a decision, which I 
quote on page 17, in which they said that they don’t think that this 
view of the Board is correct. I hope that the Board will follow its 
admonition carefully. 

I m not going to repeat what Mr.-Reuther has said about union 
security. Unless you have questions to ask me, I think he has stated 
our position very well. 

I want to deal with section 8 (b), which is found beginnmg on 
page 22. This deals with unfair labor practices on the part of labor 
organizations. 

The first subsection restrains unions from coercing and intimidating 
workers. That has a surface attractiveness, but let me point out that 
this field was always adequately covered by State laws. I have listed 
the kinds of conduct that the Board has found has violated this 
subsection. 

The first is preventing nonstriking employees from going to and 
from work. That was always covered by State law. There is not a 
State in the Union that permitted a union forcibly to prevent someone 
from going to and coming from work. 
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Threatening with physical violence employees who wish to enter a 
plant. That is prohibited by State law. 

Threatening bodily harm to nonstrikers away from a plant. That 
is prohibited by State law. 

Bloc ‘king access to a struck plant by force. 

Damaging plant property . the course of a strike. 

The point I make about this is that violence in any form, whether 
it is committed by a union or anybody else, is not to be condoned, 
I do not. condone it, and the CIO does not condone it. 

The real question is this: Are we going to require the Federal 
Government. and the Board to deal with questions of breaches of the 
peace that are now dealt with adequately by State law! 

You know what is happening now. In any normal strike situation, 
we are always in double jeop: urdy. We are in jeopardy under the local 
State laws—for many of these offenses you can be arrested and in- 
carcerated—and also in a Board proc eeding. 

The real question is one, in my opinion, of the majesty of the Fed- 
eral Government. Is it a sound policy for the Federal Government 
to deal with police violations on the part of the States? I think we 
ought to consider that. 

This provision of the act has put the Board and the Federal Gov 
ernment. into police regulation of little strike situations. I do not 
think it is sound. I think it is adequately dealt with under State law. 

I think all you do is to invite the Federal Government to deal with 
something which is already dealt with by State law. 

Every one that I have read, the five classic cases in which the Board 
has ruled under this provision, are cases where State laws are ade 
quate to cover these t ypes of violation. 

The CHairman. I find myself generally in agreement with you on 
that. I think we ought to keep our fingers out of policing within the 
States. On the other hand you have the entire question of Federal- 
State jurisdiction with which you have to deal. There are other 
areas Where you probably would want the Federal Government to 
have mapreen icy. 

Mr. Gorpberc. There are some areas of consequence where I think 
you have to assert Federal dominance in the field. I think you can- 
not have two national emergency policies. I doubt that you can have 
two policies with respect to boycotts. 

You have to determine what is permissible and what is not per 
missible, Otherwise, you get yourself into a situation where com- 
merce is really obstructed. Here we are dealing solely and purely 
with what I call police measures which traditionally were reserved 
to the States. 

Senator Kennepy. Mr. Goldberg, in any of these cases in Southern 
States where State laws have been used or State courts have been 
used because of a fear of some of these things happening which you 
have enumerated on page 18, the State injunctions have been gotten 
against the union. Is it not better to have the Federal Government 
in those cases have some jurisdiction so that we will not see cases where 
employer groups are able to influence the States to grant injunctions ? 

Mr. Goupserc. Senator, I would say that I think it is absolutely 
undesirable to have a double jeopardy provision. I think if the Fed- 
eral Government is to act in the field of regulating labor relations, 
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: is desirable that the action of the Federal Government be predomi- 
nant and exclusive in the field; but what this provision deals with 
are things that traditionally are just petty police matters, and which 
are taken care of, not by injunction, but by arrest. 

Someone punches someone in the nose in the heat of a controversy. 
The Board now holds that is a violation of this provision of the act. 
Normally you would get out a warrant and arrest him. I am recom- 
mending an amendment that I will come to in a little w hile, to deal 
with what you have mentioned, and that is an amendment which says 
that there shall be no State process available by way of injunction 
where the Federal Government has regulated the conduct that is the 
subject of the statute. 

Take a boycott situation. We have had the situation where cer- 
tain types of boycotts are proscribed by the Taft-Hartley Act, and 
the Taft-Hartley Act sets up a method for enforcing that section by 
having the General Counsel of the Board file an injunction action. 
ut we also have the States filing injunction suits, private individuals 
filing injunction suits to enforce the Taft-Hartley provision on sec- 
ondary boycotts. 

I do not think that is right, and by the way, I do not think it will 
stand up upon challenge in the courts, because I think the Federal 
Government has preempted that field and has indicated the method 
of precedure. 

But I do not assert that the States are prevented from exercising 
their normal police functions in the protection of private property 
by the Taft-Hartley Act. 

Senator Krennepy. As I remember, in 1947 when the Taft-Hartley 
hearings were going on, one of the reasons why this provision was 
put in was that so many examples were shown where local law-en- 
forcement parties did not do their job, and where there was such a 
wide disparity between their efficiency, and therefore it was felt that 
the conditions had reached the point where there should be some uni- 
formity, and that the best agency to do that was the Federal 
Government. 

[ am not sure that in looking through these back cases we could 
not show many examples where the local agencies did not do their jobs. 

Mr. Gorpperc. I would say from my own experience, Senator, that 
the local agencies overdo their job in this field. Let me illustrate what 
| mean. 

Senator Kennepy. In some places in the country, but in other places 
it is the reverse. 

Mr. Gotpserc. Generally, I would not subscribe to an indictment 
against the law-enforcing officers of the States and local communities 
that they do not zealously enforce the law in labor disputes. Let me 
ive an illustration of a case that we just had. We had a little strike 
down in Water Valley, Miss., involving our Amalgamated Clothing 
Workers affiliate. There were 500 people involved, mostly women. 
They went out on strike after they won a Labor Board election; they 
were attempting to get a contract. They negotiated for several 
months unsuccessfully. They called a lega! str ike. 

When they called their legal strike, the following things happened 
to them: 

No. 1. The National Guard of the State of Mississippi was called 
cut, although the strike involved only 500 people, mostly women. 
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No. 2. They got an ex parte injunction from the local court pro- 
hibiting all picketing, even peaceful picketing. 

No. 3. All of the strikers were cited with contempt proceedings 
under that injunction. 

Here you have a little strike with just a few people involved, and the 
full force of the State was brought against them. I cannot say that 
those local authorities were not very zealous in proceeding against 
these strikers. That has been our general experience. 

I do not think any case can be made out that these activities are due 
to any lack of zeal on the part of local officials. Remember this, Sena 
tor Kennedy: !f you can establish that local officials are not enforcing 
the law and that force and violence are taking place, even the pro 
visions of the Norris-LaGuardia Act did not apply. An injunction 
could be obtained in the Federal courts against the activity. 

So I think there is no basis for enlarging the scope of the Labor Act 
by writing in these provisions. 

Now, I would like to turn to the next section, which is section 8 
(b) (3) on page 21, called “Union refusal to bargain.” That, gentle 
men, is contained on page 23 of this draft. 

We do not object, really, to a provision requiring the union to bar 
gain collectively with the employer, just the way employers are re 
quired to bargain with the union. The question is the concept of 
“bargaining,” and later I want to point out that the Taft-Hartley 
Act made a change in the conduct of bargaining which is being used 
by some employer groups and individuals really to frustrate collective 
bargaining rather than to encourage it. 

Obviously, unions exist for the purpose of bargaining, and we recog 
nize our obligation to bargain with an employer, just as we want the 
employer to recognize his obligation to bargain with us. 

The next section is really a very substantial problem, one that Sena 
tor Smith expressed interest in, and that is section 8 (b) (4). This 
is the secondary boycott provision. 

The Cuarrman. May | interrupt a moment, Mr. Goldberg, and ask 
you whether it is possible for you to come back tomorrow morning? 

Mr. Goupperc. Yes. 

The Cuarmman. I think the committee will have to recess now. 
Senator Humphrey is on at 10 o'clock tomorrow morning. If you 
could come at 11 o'clock tomorrow morning, this is a very Important 
provision here, we might hope to get full discussion if it. I think we 
hardly have time to go into it tonight. 

Mr. GoupserG. I would be delighted. 

The Cuatrman. I think if it is agreeable with the committee, we 
will recess until 10 o'clock tomorrow, when we will hear Senator 
Humphrey. We will continue with Mr. Goldberg at 11 o'clock. 

(Whereupon, at 4:55 p. m., the hearmg was recessed until 10 a. m., 
Tuesday, March 31, 1953.) 
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: ComMirree oN Lapor anp Pustic WELFARE, 
Unrrep States SENATE, 
Washington, D.C. 
\ct The committee met at 10:10 a, m., pursuant to recess, in room 3138, 
Senate Office Building, Senator Robert A. Taft presiding. 
n 8 Present: Senators Taft (presiding), Aiken, Ives, Purtell, Gold- 
tle water, Murray, Hill, Neely, Douglas, Lehman, and Kennedy. 
Senator Tarr. The committee will come to order. 
ar We will hear first from Senator Humphrey, who was the chairman 
re of the subcommittee on labor in the 82d Congress, whose subcom- 
of mittee made extensive studies and reports. He will deal particularly 
with the recommendations of those reports. The reports were never 
«| considered by the full committee. Some of them were considered by 
ve the subcommittee and others not, I think; is that not correct? 
Senator Humrurey. That is partially correct. The legislative 
ti reports were considered by the full committee. The staff reports 
he were all issued pursuant to the directions of the subcommittee. 
Senator Tarr. In any event, they represented the work of an able 
ak staff, and I think they will be of real value to the committee. 


ro 
‘ion 


TESTIMONY OF HON. HUBERT H. HUMPHREY, A UNITED STATES 
sk SENATOR FORM THE STATE OF MINNESOTA 


Senator Tarr. You may proceed. 
v. Senator Humpnrry. Mr. Chairman, first of all, I want to apologize 
yu for arriving here late. 
it Senator Tarr. Ten seconds after I arrived. 

Senator Humpurey. I understand our colleague and friend, Mr. 
Neely, has already departed. 

Senator Ives. Furthermore, Senator Neely is here in spirit. 

e Senator Tarr. Yes. We consider him to be constructively present. 
r Senator Humenrey. | shall then, of course, address my remarks to 
him in that same spirit. 

Mr. Chairman, I have asked time to appear before your committee 
because I believe the record of your hearing should contain a distil- 
lation of the extensive hearings and investigations conducted by the 
subcommittee on labor and labor-management relations in the 81st 
and 82d Congresses. Of course, there are members here today who 
were members of that same subcommittee, and many of the items that 
I shall address myself to were discussed by us as individuals, and some 
of them were acted upon by the subcommittee as a group. The dis- 
tinguished ranking minority member of this committee, the senior 


499 





500 TAFT-HARTLEY ACT REVISIONS 


Senator from Montana, Mr. Murray, was chairman of the subcom- 
mittee during the 8lst Congress, and I was privileged to serve as 
chairman in 1951 and 1952 in the 82d Congress. 

I am asking that a detailed analysis discussing the Taft-Hartley 
Act as it bears upon the studies we have made be inserted in the record 
as if read. I will at this time, with your permission, summarize its 
highlights. IT have with me the analysis of our hearings and studies 
on the Taft-Hartley law, Mr. Chairman, and I would lke to refer to 
it on specific items, but I do ask that it be incorporated in my testi- 
mony so it may be made available for any member of the committee 
who would like to review it. 

Do I have that permission, Mr. Chairman? 

Senator Tarr. Surely. 

(The analysis referred to follows:) 


Tue TAFT-HARTLEY LAW IN ACTION 


The reports and hearings of the Subcommittee on Labor and Labor-Manage 
ment Relations constitute a valuable reservoir of raw material on the Taft 
Hartley law in action. This memorandum seeks to utilize the facts and findings 
developed by the subcommittee to illuminate the way in which this law has 
operated. 

The Subcommittee on Labor and Labor-Management Relations is a unit of the 
Senate Committee on Labor and Public Welfare, headed by Senator James E 
Murray of Montana. The subcommittee is chaired by Senator Hubert H. Hum- 
phrey, of Minnesota, and includes on the majority side the following Senators: 
Matthew M. Neely, Paul H. Douglas, John ©. Pastore; on the minority there are 
Robert A. Taft, Irving H. Ives, and Wayne Morse. 

The material in this memorandum is based almost exclusively on the hearings 
and reports issued by the subcommittee. It is therefore not an exhaustive survey 
of all aspects of the Taft-Hartley law. 


EMERGENCY DISPUTES 


The most insistent problem before the subcommittee has been the Taft-Hartley 
provisions on the handling of emergency disputes. The subcommitte’s concern 
with this problem came about through three channels. First, through a surve) 
questionnaire in 1950 directed to representative spokesmen from labor man 
agement, Government and the public;* second, through its hearings on the dis 
putes functions of the Wages Stabilization Board in 1951: ° and finally, the hear 
ings on the steel dispute of 1952 and on the Morse emergency disputes bill.’ 

Briefly, the emergency disputes provisions set out a procedure as follows: If 
the President finds that a strike in an entire industry or a substantial part 
thereof will imperil the national health or safety, he may appoint a board of 
inquiry. The board of inquiry reports on the facts but makes no recommenda- 
tions. After the President receives the report from the board of inquiry, he 
may direct the Attorney General to petition for an injunction restraining the 
strike for 80 days. If the dispute has not been settled after 60 days, the strikers 
vote on whether they are willing to accept the last offer of the company. There 
is finally a provision for submission to Congress of a report on the dispute by 
the President. 

The Taft-Hartley procedures have been invoked in 9 cases. The emergency 
disputes injunction has been used in 7 of these. In addition there is a fairly 
complete record of the functioning of the disputes machinery of the Wage Stab- 
ilization Board, including the steel dispute. 

On the basis of this record, it is possible to point out the following inadequa- 
cies of the emergency disputes provisions of the Taft-Hartley law. 


‘Wartime Disputes Procedures: Statements filed with the subcommitee relative to war 
time disputes procedures, Sist Conrg., 2d sess 
*> Wage Stabilization Program: Hearings: Rept. No. 1037, 82d Cong., 1st sess. 
Disnvtes Functions of the Wage Stabilization Board: Hearings; staff report (S. Doc 
122), 82d Cong., 2d sess 
National Emergency Labor Disputes Act: Hearings on S. 2999; Rept. No. 2073, 82d 


(‘ong.. 2d sess 
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(1) A dispute to qualify under Taft-Hartley must be in an “entire industry or 

substantial part thereof.” There are disputes which cannot qualify under this 
requirement. Such disputes can, nevertheless, have serious effects on the econ- 
omy. This was one of the reasons why the President gave disputes authority to 
the Wage Stabilization Board under Executive Order 10233, later to be abro- 
vated by Congress in an amendment to the Defense Production Act. 

The restrictiveness of the Taft-Hartley emergency disputes function was 
clearly demonstrated in the experience of the Wage Stabilization Board in exer- 
cising its disputes function. There were several disputes certified by the Presi- 
dent to the Board which could have had damaging effects on the defense program 
hut which could not have qualified under the Taft-Hartley provisions: as for 
example, disputes involving the Borg-Warner Corp.; Douglas Aircraft, and 
Wright Aeronautical. 

(2) The rigid rule in Taft-Hartley that a board of inquiry may not make ree. 
ommendations provides no terminal point to a dispute. Admittedly recom- 
mendations may not be helpful in every dispute. But the decision as to whether 
a board of inquiry should make recommendations ought to be determined by the 
characteristics of the situation, and not by an unalterable rule laid down in a 
statute. The effect of fact finding without recommendations in Taft-Hartley 
las not been very potent. These reports have received very little publicity and 
ure not an effective means of mobilizing publie opinion.’ 

(3) The injunction in the Taft-Hartley law emergency disputes section is 
one-sided, working only against the union and providing no incentive for the 
employer to settle because he knows the union is powerless to change the 
situation. 

The inefficacy of the Taft-Hartley emergency disputes procedure is borne out 
by a survey of the situations in which it was used.® 

(a) The atomic energy dispute, 1948—The dispute was not settled during the 
\0-day period. The dispute was settled after the expiration of the 80-day period 
with the assistance of the Federal Conciliation and Mediation Service, after 50 

urs of virtually continuous bargaining. In its annual report, the FCMS com- 
mented, “Apparently, the imminence of the discharge of the injunction did not 
have the effect of producing a settlement.” 

(b) Meat packing, 1948.—No injunction was requested because apparently the 
shortage of meat was not as great as had heen anticipated. 

(c) First bituminous coal strike, March 1948.—This dispute was settled dur- 
ing the period of the injunction but it is very likely that it was settled in spite 
of, rather than because of the injunction. The chief obstacle to a settlement 
was the differing interpretations on the use of the pension fund. When a dis- 
trict court upheld the interpretation of trustee H. Styles Bridges the dispute was 
settled shortly. 

(d) Telephone dispute, 1948.—No injunction was sought. In the opinion of 
the FCOMS, “The mere appointment of the board of inquiry had the effect of 
reestablishing the bargaining relationship.” Collective bargaining settled this 
strike. 

(e) Maritime dispute, 1948.—On the Atlantic and Gulf coasts, the dispute was 
settled just prior to the expiration of the injunction which again confronted the 
parties with the responsibility of collective bargaining. On the west coast, the 
dispute was not settled during the injunction period. A long strike of 3 months 
ensued after the expiration of the injunction. 

(f) Second bituminous coal dispute, June 1948.—No injunction was issued 
but a legal dispute on the pension fund stood in the way of settlement. When 
Judge Goldsborough rendered his decision the strike was over. 

(7) Bast coast longshoremen, 1948.—This strike was not settled during the 
period of the injunction. The workers rejected the last offer of the companies 
and when the injunction had run its course, the strike was resumed. FCMS 
reported, “This case furnishes another instance of a national emergency dispute 
in which (1) a strike was in fact forestalled by the injunction; (2) there was 
no substantial progress made toward a settlement during the injunction period ; 
(3) all of the procedures of the act (including the ballot on the last offer of 
the employers) were resorted to without success; (4) a strike occurred after the 
discharge of the injunction; and (5) the dispute was settled at long last after 


r 
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‘Disputes Functions of the Wage Stabilization Board: Hearings, 82d Cong., 2d sess., 
p. 27 


5 National Emergency Labor Disputes Act : Report No. 2078, 82d Cong., 2d seas., p. 6. 
* Congressional Record, June 11, 1952; p. 7157 ff 
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many long meetings between the parties aided by the mediators, but not before 
great injury was caused to the public and the Nation.” 

(h) Vhird bituminous coal strike, 1950—\he Vaft-Hartley law was totally 
ineffective here. An injunction was issued but the men did not go back to 
work, The court ruled that the union was not in contempt. The President 
then asked for seizure authority from Congress and it appears that the threa; 
of seizure in this case was most effective in getting the men back to work, and 
enconraging the settlement of the strike. 

(1) Copper, 1951.—Some of the strikes were settled before the issuance of the 
injunction and some were settled after. 

What this analysis adds up to is this: First, settlements were rarely made dur 
ing the period of the injunction: second, in the cases in which settlements came 
during the injunction, it is a real question whether the settlement came because of 
or in spite of the injunction; third, in the majority of cases the injunction made 
settlements more difficult. 

The Federal Conciliation and Mediation Service reported in 1948 on the 
efficacy of the injunction as follows: 

“Provision for an SO-day period of continued operations, under injunct 
order of a court, tends to delay rather than facilitate settlement of a dispute 
Parties unable to resolve the issues facing them before a deadline date, when 
subject to an injunction order, tend to lose a sense of urgency, and to relax 
their efforts. In most instances efforts of the Service to encourage the parties 
to bargain during the injunction period, with a view to early settlement, fall on 
deaf ears.” 

(4) the certainty with which one step follows another does not permit the 
President to tailor procedure to meet the peculiar characteristics of each sit 
tion as it arises. At the same time, it permits the parties to use the Taft-Hartley 
procedures as an element in their own strategy so that emergency disputes pro 
visions themselves become a complicating factor in the dispute. 

How this operates in practice is illustrated by the 1949-50 bargaining between 
the coal operators and the United Mine Workers. As described by David Cole, 
the chairman of the fact-finding board: 

“John Lewis, believing that the coal mine operators intended to stalemate 
the bargaining and force resort to the Taft-Hartley emergency provisions in 
order to obtain an injunction against his union, believed they expected him, in 
turn, to violate the injunction and be brought up for contempt, and he saw this 
as a planned pattern well established in advance. Consequently, although they 
met for 9 months, neither side knew what the other side was willing to do 
At the end of 9 months, they didn’t even know what was being demanded.” 

(5) The last offer elections make no contribution. In no election have the 
workers voted to accept the company’s last offer. There is some reason to be 
lieve that on the contrary, the vote confirmed the rank and file in their opposi 
tion. On this point, the FCMS reported that the last offer elections “do nothing 
to promote a settlement of a dispute * * and are a disrupting influence.” 

The handling of emergency disputes in a mobilization period injects an order 
of problems over and above those normally encountered in dealing with “eme1 
gency” disputes in peacetime. For one thing, it requires a redefinition of the 
concept of emergency. <A stoppage during the defense period in a plant making 
indispensable small parts for jet planes, say, can give an emergency cast to a 
strike. For another when mobilization is accompanied by wage and price con- 
trols, the ability of the parties to come to an agreement on their own power is 
circumscribed by restrictions arising out of stabilization policy. Finally, al 
though there may be no unusual legal restrictions on striking, the union which 
uses the strike in a mobilization period is at a psychological disadvantage in its 
use and is consequently weakened in utilizing the strike as part of the bargaining. 

In the face of the inadequacies of the emergency disputes provisions of the 

Taft-Hartley law, and the additional burdens on labor-management relations 
imposed by the mobilization program, the elimination of the disputes function 
of the Wage Stabilization Board without putting anything in its place is not good 
public policy. We have, in effect, said that the parties are free to fight their 
issues out on the picket line if the Taft-Hartley injunction doesn’t get the union 
first. 


* Wage Stabilization Program : Hearings, 82d Cong., 1st sess., p. 187. 
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PROCESSING N. L. R, B. CASES 


The subcommittee has studied several disturbed labor-management situations. 
In virtually every one of these situations the element of delay was an aggravat- 
ing factor. 

In the investigation of labor relations in the east coast oil tanker industry, 
involving principally the Cities Service Corp., the subcommittee report said : 

“The SIU had filed its first petition for representation in October 1946 and 
was finally certified as sole bargaining agent for the Cities Service fleet on De- 
cember 2, 1949. During this period of more than 3 years there had never been 
the slightest reason to doubt that more than a majority of the employees in the 
Cities Service fleet belonged to SIU (Seafarers International Union). During 
this period, as will be shown below, Cities Service had engaged in almost every 
conceivable type of antiunion activity in order to discourage its employees from 
joining the SIU. It is almost unbelievable that any union could continue in 
existence in the face of this combination of legal stalling and violent antiunion 
activity. Certainly a smaller, poorer, and less persistent union would have been 
dest royed.” P 

The subcommittee’s investigations into the labor relations of the southern tex- 
tile industry offer additional evidence of the impact of delay. Here is the case 
of American Thread Co, in Tallapoosa, Ga.” The company was the respondent 
in two cases. In the first case, the union filed charges of unfair labor practices 
in November 1947. Twenty months later the N. L. R. B. reached its decision and 
order in that case upholding the complaint in part. As the subcommittee said 
in its report: “The record is clear that during the first part of this period the 
employees who desired a union were subject to on-the-job discrimination, con- 
stant harassment, and threat of discharge; during the latter part of this period 
union activity virtually ceased.” ” 

But the antiunion activities did not cease with the first decision. Within a 
month after the notice was posted, the union's activities were met with clearly 
well-organized violence. The upshot is that there is today no functioning local 
at American Thread even though there have been two Board decisions. 

There is the case involving Anchor Rome Mills in Rome, Ga.“ The Board 
complaint was issued 7 months after the charge was filed; 8 months later the 
trial examiner issued his intermediate report. Eight months after that the 
Board issued its decision. In all, 23 months were consumed. There is no union 
at Anchor Rome Mills today. 

The latest instance which the committee examined involved the Reed and 
Prince Manufacturing Co.” This case illuminated another aspect of delay, the 
problem of securing enforcement of Board orders in the courts of appeal. This 
is a case which has taken 15 years to litigate through the Board and through the 
courts, and the dispute is still legally unresolved. 

Naturally, this delay works the greatest hardship on the weaker unions, the 
unions which need the protection of the law the most. But even stronger 
unions—the steelworkers and the seafarers—are not immune from the ravages 
of delay. It is clear that if any employer has the determination and the re- 
sources, he can prolong his unfair labor practices indefinitely without serious 
danger of apprehension. 

It was against this sort of background that the subcommittee directed the 
staff to undertake an investigation of the procedures of the Labor-Management 
Relations Act to determine what factors were responsible for delay.” 

The staff report indicated that the full processing of an unfair labor prac- 
tice case by the National Labor Relations Board ranges from about 400 days 
to 490 days; a representation case from about 70 days to 140 days. Within 
recent months, sharp improvements have been noted in processing representa- 
tion cases as a result of expediting procédures introduced by the General Counsel. 


*‘ Labor-Management Relations in the East Coast Oil Tanker Industry: Report No. 82, 
82d Cong.. 1st sess., p. 17. 

® Labor-Management Relations in the Southern Textile Industry: Hearings, Part I. 
Sist Cong., 2d sess.;: Report on Labor-Management Relations in the Southern Textile 
Industry, 82d Cong., 2d sess. 

” Tbid., p. 26. 

" Labor-Management Relations in the Southern Textile Industry: Hearings, Part I, 
= Cong., 2d sess.; Report on Labor-Management Relations in the Southern Textile 
ndustry. 

"Reed and Prince Manufacturing Co. Labor Dispute: Hearings, 82d Cong., 1st sess. ; 
Report, 824 Cong., 2d sess. 

“The Problem of Delay in Administering the Labor-Management Relations Act: 82d 
Cong., 2d sess. 
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The data on unfair labor practice cases does not take into account the time 
consumed after the N. L. R. B. renders its decision, when a case is before a 
court of appeals for enforcement. The preceedings in the court of appeals add 
another year to a case before a respondent becomes subject to contempt penalties 
for refusal to comply with the court of appeals decree. 

A decision of the N. L. R. B. alone has no legal force; a respondent does not 
incur any penalty for refusal to comply with the Board’s decision except the in- 
cidental liability which he may incur as a result of permitting a possible back 
pay claim torun. Even so, earnings of the worker discriminated against during 
the period of discrimination are deducted from the back-pay liability. 

The staff investigation sought to identify the sources of delay. There is q 
hard core of time inherent in complying with the standards of due process which 
litigants involved in an administrative proceeding are entitled to. Adequate 
notice of conferences and hearings, reasonable time allowances for the filing of 
papers, and briefs, necessary internal review, all Consume substantial segments 
of time. It is therefore essential to recognize that, given the complexity of the 
law and the nature of the administrative process, it is unlikely that this hard 
core will be materially reduced. There are however leakages of time which 
appear to be avoidable. With respect to representation cases, there are: 

(1) Conferences with the parties when a consent election appears remote; 

(2) Review of “no issues” representation cases by the legal side of the 
regional office ; 

(3) Unnecessary processing of no issues cases in Washington. 

With respect to unfair labor practice cases, the problem of isolating the delay 
factors is more difficult. The staff report singles out for special treatment the 
delay stemming from what appears to be a cumbersome process of review within 
the offices of the Board members and the inordinate amount of time consumed 
in court of appeals review of Board decisions and orders. 

In respect to both representation petitions and unfair labor practice cases 
the procedure for securing compliance with the non-Communist affidavit provi 
sions is unnecessarily time-consuming and holds up the processing of cases until! 
these provisions are complied with. There might be some excuse if the e: 
forcement of these provisions had some effect on ridding unions of Communist 
domination, but as the subcommittee’s investigation of Communist dominated 
unions demonstrated, there is no evidence of such a concrete effect. 


DISRUPTION OF SOUND HIRING PRACTICES 


The indiscriminate ban on the so-called closed shop in the Taft-Hartley 
law has produced a disruption of labor markets in industries with casual or in- 
termittent employment. The specific situations which the subcommittee studied 
in some detail were the maritime industries,“ the building and construction in 
dustries,” and to some extent, certain crafts in the radio, motion picture, and 
television industries.” 

The common denominator in these industries is casual employment. The 
workers work on a job a few days and then move on to another job. 

This characteristic has a twofold effect. Aside from every other consideration, 
the un‘on is essentially the only vehicle through which the employer can recruit 
the labor force he needs for a specific contract. It is virtually impossible for the 
employer to get workers of the requisite skill from the labor market at large 

The second effect is to put the union at a very unfair disadvantage. The law 
now provides for a 30-day period of grace after initial employment before a 
worker may be required to join the union under an authorized union-shop 
ugreement. When the duration of employment is characteristically less than 
30 days, as it is in these industries, the worker may move from job to job, prolit 
by the hard-won standards which the union has gained, and yet assumes no 
obligation for the support of the union. The law in its present form encourages 
“free riding” of a particularly inequitable kind. 

The candid facts are, however, that unions and employers have not stood 
idly by and permitted the law to destroy their effective operation. There has 
either been the bootleg closed shop in which the employer turns to the union 


“ Hiring Halls in the Maritime Industry : Hearings: Rept. No. 1827, 81st Cong., 2d sess 
Hearings on S. 1044, 82d Cong., 1st sess 

*% Amending the National Labor Relations Act: Hearings; Rept. No, 646, 82d Cong 
2d sess. 
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hiring hall in self-defense because there is no other reliable reservoir of man- 
»ower; or the subterfuge for the closed shop; namely, some such provision that 
yriority in hiring is put on a seniority basis which is presumably legal under 
yaft-Hartley. It also happens that union members usually have the longest 
seniority so the effect is to provide a legal priority to union members. 

These generalizations are fully supported by the conditions which the subcom- 
mittee found in the construction and maritime industries. In the construction 
industry, here is what the committee found ; 

1. Casual and intermittent employment.—A particular construction job is 
characterized by the use of cycles of skilled workers, plumbers, iron workers, 
carpenters, Sheetmetal workers, each coming in at different times, but rarely 
staying on a particular job for any substantial length of time. The workers 
are attached to a labor pool for a standard skill in contrast to an automgbile 
yorker or a steel worker who is attached to an employer. 

2». The dependence of management on the union hiring hall.—Construction con- 
tractors cannot function efficiently unless they can estimate labor costs. They 
can’t estimate labor costs unless they have some commitmect from the union 
on rates. And this can’t be done without a union agreement in advance of 
undertaking the project, which is now contrary to law as interpreted by the 
NLRB. 

Skilled craftsmen cannot be secured expeditously in any usable quantity 
unless the union directs workers to a particular job. This direction may 
involve the labor force in a particular craft for a whole region, as when several 
thousand ironworkers are need on a large-scale project. It is impossible for 
the contractor to do this on his own or even with the assistance of the United 
States Employment Service unless the union recruiting machinery is utilized. 

4. The Taft-Hartley law and its administration does not permit the efficient 
junctioning of this industry.—It has been virtually impossible for the National 
Labor Relations Board to conduct either representation elections or the now 
eliminated union-shop election in the construction industry. The elections can’t 
be held in time because, as we have seen, the work force is a constantly shifting 
one. The problem of determining who votes is very complicated. Board agents 
have to determine the labor market area, or as they call it the labor pool from 
which the roster of eligible voters is to be drawn. Then the contractors in the 
labor pool have to be located, and sites for the pools established. The elections 
which have been held have cost from $30 to $40 per ballot. In te end, what 
happens is that the established unions win the election anyway. The upshot is 
an enormous administrative task to establish what was obvious in the first place; 
that the majority of the workers want the-established unions to represent them. 
Spokesmen from organized employers and workers told the subcommittee that 
this situation imposed great hardship on all elements in the industry. 

The disorganizing effects of section 8 (a) (3) of Taft-Hartley are apparent in 
another context in the maritime industry. In this industry one of the great evils 
in labor conditions has been the “shape up.” The “shape up,” historically, is a 
method of recruitment and manning under which applicants for employment 
present themselves at the place of employment in response to a call for men, and 
the authority for the selection of employees is placed in the hands of employer 
representatives. 

Although some labor spokesmen say that the “shape up” works well for them, 
objective authorities in the fiéld hold that the “shape up” is responsible for the 
most reprehensible conditions of employment and morale in the industry. 

There is equally no substantial dissent to the conclusion that the introduction 
of the union hiring hall in the maritime industries, subject to some abuses as it 
has been, has nevertheless been the single most constructive step in establishing 
a measure of orderly labor-management relations on the widespread waterfronts 
of the United States. 

Mr. Cyrus Ching, Director of the Federal Mediation and Conciliation Service, 
told the subcommittee “that it is my conviction and that of my staff members 
who are familiar with the situation that the discontinuance, under judicial com- 
pulsion, of union hiring halls now in operation in the maritime industry would 
be a most serious disturbing tactor in the labor-management relations of the 
industry. It would precipitate strikes and stoppages on all coasts. * * *” 

Devices such as industrywide seniority have been used as a way of getting 
iround the Taft-Hartley ban on union hiring-halls. Nobody is fooled. The objec- 
tive is not seniority but some device to abate the destructive effects of the ban. 
If there has been no major upheaval, it has been primarily due to the fact that 
either seniority or bootlegging has been resorted to in order to keep the water- 
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fronts from shutting down, because a return to the old methods of Waterfron; 
hiring are clearly intolerable. 

This problem of maintaining orderly hiring practices in an industry character 
ized by casual employment is not limited to the maritime and construction indys 
tries. Union spokesmen for the motion-picture, radio, and television industries 
asked for remedial legislation to deal with the manifestation of this problem jy 
their industries. 

The form which casual employment takes in these industries is the so-called 
bit player or extra, who works from-job to job. According to a survey,” conducted 
by the Screen Actors Guild, 3,566 actors were hired during a 3-year period fol 
lowing the enactment of the Taft-Hartley law; 2,761 of these worked once and 
never worked again; S805 actors worked for more than 30 days, so that a legaj 
unien-shop agreement could become applicable to them. The unon’s inability to 
require membership in the union as a condition of employment meant that the 
vast majority of the bit players were dabblers who did not rely on the industry 
for permanent employment. They deprived the workers who are permanently 
attached to the labor force in this type of employment of better earning and 
longer employment. In addition, these one-timers profited by the standards 
which the union had secured but had no obligation at all under the law to help 
contribute to the upkeep of the organization. 

It is very difficult to see what public interest was violated by a practice which 
reguiarizes employment in a line of work notorious for irregular employment 
and low earnings. It is equally difficult to justify a statutory provision which 
permits a small minority of “free riders” to secure the full advantages of a 
union without a commensurate obligation to contribute to the support of that 
union. 

There is no feasible way of applying to casual employment, the union-shop 
concept of the Taft-Hartley law that union membership may be required only 
after 30 days of employment. If the closed shop is outlawed, the open shop 
in effect, remains as the only feasible terms. History has shown that the open 
shop is really the no-union shop. To the extent that there has been closed shop 
bootlegging, it can be explained, if not justified, on the grounds that it would 
be too much to expect that the unions would quietly permit themselves to be 
destroyed and that management would quietly stand by while their labor 
relationships are being demoralized. 


FREE SPEECH 


Section 8 (c) states: “The expressing of any views, arguments or opinion 
or the dissemination thereof, whetber in written, printed, graphic, or visual 
form, shall not constitute or be evidence of an unfair labor practice under any 
of the provisions of this act, if such expression contains no threat of reprisal 
or force or promise of bencfit.”. This is the so-called free-speech amendment 

On the face of it, this provision looks harmless enough. But in certain settings 
its consequences can defeat the self-organization of workers into unions of their 
own choosing to defeat this fundamental objective of the law. 

Coercion in a union-management setting can be a very subtle thing. The day 
is past when an employer who doesn’t like unions tells his employees that 
“if you join the union, I'll fire you.” When an employer seeks to frustrate the 
organization of his employees into unions, an inflection, depending on the cir 
cumstances, can convey a threat without making the threat explicit. 

Antiunion statements on the part of any employer do not necessarily need to 


have a coercive effect. It depends on the circumstances. A_ strong, well 
organized, well-established union may very well be proof against the most violent 
vntiunion statements of an employer. <A subtle veiled statement may be all 


that is needed to have the effect of intimidation, when the union is weak, when 
it is surrounded by hostile elements. The effect of this provision is to lurt 
the weaker union, the union which cannot easily defend itself, precisely the union 
which needs the protection of the law in order to have some assurance of the 
protection of its right to organize or to exist. 


The effect of the so-called free-speech provision was illuminated for the 


subcommittee in its investigation of labor-management relations in the southern 
textile industry. 





17 Amending the National Labor Relations Act: Hearings, 82d Cong., Tst sess., p. 115 
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Here is how a credible union witness described a speech made by a plant 
superintendent (McGill) in the middle of a textile workers union organizing 
campaign: 

‘He [McGill] said they had a union—he never did say union; he said ‘this 
nitside influence trying to come in. He never did call it union. He said that 
if it came in, that the company wouldn't be the same, and he also said that if 
it came in, he would be working side by side with Negroes, and sharing the 
sume restroom with them, and said they wasn’t for us. They just wanted our 
money, and it would come out through the office, the dues would come out 
through the office, and it would benefit a big-bellied Yankee with a cigar in 
his mouth.” 

The trial examiner’s finding later upheld by the Board said “MeGill’s remarks, 
although antiunion are not violative of the act. Under the act, mere words 
ascribed to an employer do not constitute unlawful interference with the legal 
rights of the employees unless the words amount either to an actual threat of 
economic punishment for engaging in collective activities. * * *"” 

These words which the trial examiner found not to be violative of the act 
were uttered against the background of a persisting but unsuccessful attempt of 
\rPL and CIO textile workers organizations to organize the American Thread 
Co, plant at Tallapoosa.” The management in resisting union organization 
engaged in intimidating threats and company unionism. The union charged that 
in addition the management had engaged in espionage, surveillance of union 
members and organizers, and kidnaping. There was a kidnaping of a union 
organizer, but the trial examiner could not find that it had been instigated by 
ihe company. There was surveillance by a company guard, but the trial exam- 
iner could not find that he had been instructed by the company to engage in 
such activities. The majority report of the subcommittee takes issue with the 
trial examiner and Board’s findings. But be that as it may, it is hard to see in 
all of the circumstances, particularly those found by the Board, how such speech 
could not fail but have an intimidating effect on a union seeking a foothold. 

Yet, it is possible to see how under the law as now written, the trial examiner 
and the Board reached the conclusion they did. This provision has created an 
atmosphere in which employers in certain areas feel safe and legal in expressing 
the most violent antiunion sentiments, which from any commonsense point of 
view must have a coercive effect. 

It may be worth while to quote some of the statements which have been 
made recurrently by management in union organizing situations : 

From the Dacotah Cotton Mills, Lexington, N. C.: 

“Who are the men who run this union anyway’? I will name some of its chief 
officers to you. Baldanzi, Rieve, Chupka, Genis, Jabor, Knapik, and Rosenberg. 
Where do you think these men came from and where do they live. Are their 
background, upbringing, viewpoints, beliefs, and principles anything like yours 
and mine?’ 

‘rom the Johnston Manufacturing Co., Charlotte, N. C.: 

“Everybody knows that where unions are is where strikes generally occur, and 
everybody knows that strikes mean trouble, dissension, strife, hunger, and misery, 
lost work, and lost pay. A union often costs people more than just the dues it 
collects from them, it often costs them their entire earnings.” * 

Pacific Mills, North Carolina : 

“Your commonsense is bound to tell vou that the union organizers are not here 
hecause they have suddenly felt an affection for you. They are here, and were 
sent here, to get some of your money. So long as they think there is any chance 
of getting it, they will stay here. If and when they find out that they are not 
going to get it, they will leave as suddenly as they came.” * 

All of the demagogic themes of racism, communism (against well-known anti- 
Communist unions, by the way) are utilized by employers in these situations 
confident that such statements do not constitute coercion but that it is free speech 
within the meaning of the Taft-Hartley law. 

Moreover 8 (c) is not necessary to protect genuine free speech. There are, it 
may be recalled, basie constitutional guaranties on this point. 


S84 N. L. R. B. 601. 

Labor Management Relations in the Southern Textile Industry: Hearings, report on 
labor-management relations in the southern textile industry, 82d Cong., 2d sess. 

* Labor-Management Relations in the Southern Textile Industry: Hearings, pt. IT, 8ist 
Cong., Ist sess. (p. 104m). 

*\ Tbid., p. 104c. 

* Labor-Management Relations in the Southern Textile Industry: Hearings, pt. IT, Sist 
Cong., Ist sess. (p. 104p). 
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COLLECTIVE BARGAINING 


Technically 8 (d) does nothing more than define what had been accepted 
doctrine by the board in its interpretations under the Wagner Act. Section § 
(d) specifies : 

“* * * To bargain collectively is the performance of the mutual obligatio; 
of the employer and the representative of the employees to meet at reasonable 
times and confer in good faith with respect to wages, hours, and other terms 
and conditions of employment, or the negotiation of an agreement, or any question 
arising thereunder, and the execution of a written contract incorporating any 
agreement reached if requested by either party, but such obligation does not 
compel either party to agree to a proposal or require the making of a concession,” 

Section 8 (d) codified Board practice under the Wagner Act but as the sub 
committee pointed out: 

“This very formalization has tended to encourage employers to conform to 
the definition only superticially. The psychological effect of this restatement 
has been unfortunate. * * * The new section approximates a series of instru 
tions on how to stay within the boundaries of the law by concentration on 
mechanical conduct to the detriment of meaningful efforts to achieve under 
standing.” * 

The psychological impact is illuminated by the statements of managements 
to their employees in the face of a union organizing drive. 


Pacific Mills 


“Even if this union were in here, there is no way whatever that it could 
force the company to do anything except by pulling you out on strike. For 
example if the union wanted us to sign a contract with terms, which even 
after bargaining, we were unwilling to sign, or wanted us to do anything else 
which we were unwilling to do, then there would be nothing the union could do 
except to call you out on strike.” * 

Johnston Manufacturing Co. 

“Now just where does the CIO union fit into our affairs? They don’t. They 
may tell you they will make the mill do this and that and the other. The 
plain and simple truth is that they can’t force the company to do anything 
There is only one way that the union can even try to force anything and that 
is by pulling you out on strike. I want you to clearly understand now in 
advance that this mill management has no intention of yielding to any strike 
pressure.” * 


Brandon Corp. 


“Even if this union were in here there is no way whatever that it could force 
the company to do anything. For example, if the union wanted us to sign a 
contract with terms which we were, even after bargaining, unwilling or unable 
to sign, or wanted us to do anything else which we were unwilling to do, there 
would be nothing the union could do except call you out on strike.” * 

The virtually identical language suggests the common origin of what can 
appropriately be called a kind of mass produced, 8 (d) proof, statement. Observe 
too, the not too subtle hint that it won't do very much good for the union to 
bargain because the company does not have to agree to anything. No statement 
or suggestion that the company will appraise the unicn’s demands on its merits 
which is what is commonly regarded as collective bargaining in good faith. 

A recent Supreme Court decision indicates how 8 (ad) may be something more 
than a mere coditication of previous Board holdings under the Wagner Act.” 
The management insisted on the following clause: 

“The right to select, hire, to promote, demote, discharge, discipline, for cause, 
to maintain discipline and efficiency of employees, and to determine schedules 
of work is the sole prerogative of the company and the company’s decision with 
respect to such matters shall never be the subject of arbitration.” This was 
accompanied by a subsequent unilateral change in working conditions. 





*% Labor-Management Relations in the Southern Textile Industry: Report, 82d Cong., 
2d sess. (p. 58). 

* Labor-Management Relations in the Southern Textile Industry: Hearings, pt. I! 
December 7, 1950 (p. 104m). 

“TIbid (p. 104c). 
"Ibid (p. 1041). 
2 N.L. R. B. vy. American Insurance Co. (30 LRRM 2147). 
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fhe majority opinion of the Court relied on 8 (d) in upholding a decision of 
‘he court below in refusing to give enforcement to the Board decision which had 

yund a Violation of 8 (5). 

such a clause takes the heart out of a union’s basic stock in trade, bargaining 
over Wages, hours, and working conditions. Yet the majority opinion makes 
sense in the light of a mechanical reading of 8 (d). It is therefore possible to go 
through the forms of collective bargaining, that is, meeting and talking, but the 
substance of collective bargaining is destroyed if it is legally possible for employer 

, insist on a Clause which would put the union, as a union, out of existence. 


THE NON-COMMUNIST AFFIDAVIT 


The sources of the subcommittee’s background with respect to this provision 
of the Taft-Hartley law are the extensive inquiry which was made on possible 
programs to deal with the problem of Communist-dominated unions * and the 
staff survey ™ on administration of the National Labor Relations Act. The 
following conclusions are warranted by the facts. 

1. There was a period, perhaps during the first years after the enactment of 
the law where the non-Communist provision put a few Communist leaders on the 
spot and thereby helped identify them more conspicuously. This conclusion is 
n the realm of judgment and opinion since many notable anti-Communists at 
first refused to sign the non-Communists affidavit on other grounds. 

2. When Communists and well-known fellow travelers made the decision to 
sign the oath the non-Communist affidavit ceased to exercise any useful purpose 
insofar as keeping certain unions out from under Communist domination. 

For example, Max Perlow, of the United Furniture Workers of America, 
announced publicly that he was resigning from the Communist Party, because, 
he said, he had to make a choice between continuance in office and membership 
n the Communist Party; but that in res'gning from the party he was not 
renouncing his belief in Communist doctrine or his right to advocate them 
“through peaceful constitutional processes.” ” 

Later Maurice Travis, secretary-treasurer of the International Union of Mine, 
Mill, and Smelter Workers Union, announced his resignation from the Com- 
munist Party and signed the affidavit. Travis said that he would “continue to 
fight for Communist goals.” ™ 

The position of the National Labor Relations Board in the words of former 
General Counsel Denham has been this: “The act does not direct or authorize 
either the General Counsel or the Board to police these affidavits or to pass 
judgment upon their truth or falsity.” * 

All the Board could do and has done, it has told the subcommittee, is to refer 
charges of perjury with respect to the affidavits to the Department of Justice. 
The Department of Justice, in turn, as it has told the subcommittee, has initiated 
actions in one form or other in something like 50 cases, but no indictment has 
vet resulted. 

The Department of Justice points out two legal difficulties with the non-Com- 
munist affidavit. “No criminal prosecution is possible unless it can be shown that 
an affiant is in fact affiliated with the Communist Party on the date of the execu- 
tion of the affidavit.” Secondly, it is pointed out, section 9 (h) imposes “belief as 
a test of disqualification from the use of the machinery of the National Labor 
Relations Board.” Belief is extraordinarily difficult to prove and raises serious 
constitutional questions. 

As the situation stands now, only two international unions have not signed the 
non-Communist affidavit, the United Mine Workers and the International Typo- 
graphical unions. It would be untrue to pin a Communist label on either of these 
organizations or their leaders. 


> Communist domination of certain unions: Report (S. Doc. No. 89), 82d Cong., 1st sess., 
in 4 parts: Pt. I. Reports of the CIO executive board trial committees appointed to 
hold hearings on charges of Communist domination of several CIO unions, Pt. II. Atemic 
Energy Commission reply to subcommittee questionnaire. Pt. III. Replies to question 
naire from attorneys in labor practice, labor leaders, labor press, university professors, 
employer associations, and Government officials. Pt. IV. Additional replies to the 
questionnaire. 

"The Problem of Delay in Administering the Labor-Management Relations Act: Staff 
report, 82d Cong.. 2d sess. 

“Communist Domination of Certain Unions: Pt. III. Replies to questionnaire from 
attorneys in labor practice, labor leaders, labor press, univerity professors, employer 
ne and Government officials. 82d Cong., 2d sess. (p. 7). 
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Ibid. (p. 3). 
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There has been litigation of the 9 (h) provision but the litigation had litt) 
do with enforcing the provisions against a Communist-dominated union but wit 
whether the officers of parent federation, in this case the CIO, was required to 
sign the affidavit. The effect of the litigation and the subsequent decision by the 
United States Supreme Court reversing the NLRB and requiring the CIO to sig, 
was simply to jeopardize the status of several thousand agreements and repre. 
sentation elections, not to rid unions of Communist leadership. So much so that 
immediate remedial legislation was required to clarify the status of the agree 
ments and elections whose status had become clouded by the Supreme Court 
decision in the Highland Park case.” 

The filing of the affidavits and keeping them up to date has imposed oneroys 
administrative and clerical burdens on the Board and the unions—a _ burd 
which would be justified if Communist leadership were thereby discouraged. By 
this has clearly not happened. 

If there has been a diminution of Communist-dominated unions, and there has 
been, it almost solely is attributable to the action taken by the unions themselves. 
It can be argued that the task of unions desiring to rid themselves of Communist 
officers was psychologically made easier by the 9 (h) provision but if there has 
been any impact it has been purely incidental. 


REPLACEMENT OF ECONOMIC STRIKERS 


This issue stems from the provision in 9 (c) (3) of the act which states: “Em 
ployees on strike who are not entitled to reinstatement shall not be eligible to 
vote.’ This means that workers who have struck for economic objectives, as 
contrasted to a strike caused by an employer unfair labor practice, may not vote 
in a subsequent representation election if they have been replaced. 

The subcommittee explored the impact of this provision in the American Enka 
case.” In this case it concluded: 

“The effect of that doctrine on the American Enka case is obviously that, since 
the back-to-work movement had replaced the strikers, the old union weuld be 
ousted, and the competing union which had no valid interest in the plant prior 
to the dispute, would emerge victorious from any election. Under such circum- 
stances as these, the doctrine would convert the ultimate exercise of economic 
strength by the union the strike, into a suicidal weapon.” ” 


INJUNCTIONS UNDER TAFT-HARTLEY 


The most conspicuous use of the injunction under the Taft-Hartley law has 
been those authorized under sections 10 (j) and 10 ()), sometimes designated as 
the discretionary and mandatory injunctions respectively. 

10 (j) authorizes the Board in its discretion to petition a Federal district 
court for an injunction restraining the respondent from committing specified 
unfair labor practices after complaint has been issued. 

10 (1) makes it mandatory for the General Counsel to petition for an injunction 
if after investigation complaint is authorized on an 8 (b) (4) (A), (B), (C), or 
(D) charge. Section 8 (b) (4) (A) deals with the secondary boycott; 8 (b) 
(4) (B), a secondary strike to foree another employer to recognize a union 
which is not the certified representative of his employees; 8 (b) (4) (C), a 
primary strike to force an employer to recognize one union when another union 
has been certified as the representative of his employees; 8 (b) (4) (D), a 
so-called jurisdictional strike. 

There are of course the generalized objections to the injunction as a weapon 
in labor disputes, that it violates standards of due process and puts the courts 
in a position of acting as allies of employers on very flimsy judicial procedure. 
Here we shall be concerned with the injunction as it has been used under the 
Taft-Hartley law. 

First, the injunction is mandatory only with respect to the specified unfair 
labor practices of unions against employers. There is no corresponding obliga- 
tion on the General Counsel to seek an injunction against the employer unfair 
labor practices. The only justification for such disparate treatment would be 
that union unfair labor practices create a need for immediate and urgent 

3341 U. S. 322, 71 S. Ct. 758 
™ Labor-Manag ment Relations in the Southern Textile Industry : American Enka Cor! 
Hearings ; supplemental appendix ; 81st Cong., 2d sess. 
bor-Management Relations in the Southern Textile Industry: Report on labor 








management relations in the southern textile industry, 82d Cong., 2d sess. (p. 14) 
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remedies; that unfair practices of employers can wait for the more leisurely 
unfolding of the administrative process. The facts do not justify such an 
assumption. This memorandum has already demonstrated how delay results 
in a deterioration of the union's position. 

Second, statutory power which the General Counsel can exercise in petitioning 
for a 10 (1) injunction is very great. The chances are better than 3 to 1 
that if the General Counsel petitions the district court for an injunction under 
10 (1) the injunction will be granted. This is, after all a petition with the great 
prestige of the Government behind it. When the injunction is granted, it is 
granted only on the probability that the charges alleged in the complaint are true. 
And the charges are made only after an investigation but no hearing. There 
is a fair chance that the theory on which the General Counsel based his injunc- 
tion petition will not be ultimately sustained by the Board. The Board has 
reversed the General Counsel in 37 percent of the cases involving an 8 (b) (4) 
complaint. Or another way of putting it is to say that in 37 percent of the cases 
the General Counsel should not have petitioned for a 10 (1) injunction because 
the Board later found his theory defective. Since these decisions come 9 months 
later and the injunction has already served its purpose it is scarce comfort to 
the union to find that the injunction should not have issued. 

As it turns out, this type of injunction secured with a minimum of investi- 
gation, with no hearing and no opportunity for examination and cross- 
examination, is actually more potent than the subsequent Board decision issued 
only after the most rigorous process of investigation, hearing, and review. 

Here is a case in point of how a weak union, its effectiveness destroyed by am 
NLRB injunction, later has the dubious satisfaction of discovering that the 
injunction should not have issued because the underlying case was defective 
But this was scant comfort because there was no way of returning to the situatiom 
existing before the injunction was issued.” 

‘The facts in brief are these: The Kern County Farm Labor Union (among 
other unions), an affiliate of the National Farm Labor Union, AFL, was charged 
with an 8 (b) (4) violation by a large fruit-growing and winery operation which 
the General Counsel determined was one employer for the purposes of the act. 
DiGeorgio Fruit had previously refused to bargain with the union on the ground 
that it was composed of agricultural employees who were specifically excluded 
by statute from the protection against employer unfair-labor practices. In fact, 
the General Counsel had previously dismissed charges by the union for that 
reason. 

But for the purposes of 8 (b) (4), the General Counsel argued “That the 
exclusion of agricultural laborers from the definition of ‘employees’ while re- 
sulting in the disqualification of Farm Union and Teamsters 87 (another respond- 
ent union) from the benefits and protection of the act in this dispute furnishes 
no immunity to those and other respondents for their conduct. 

“* * * The denial of the benefits of the act to Farm Union and Teamsters 
87 does not free them from its prohibitions because the prohibitions are imposed 
upon ‘labor organizations and their agents’ and not upon employees.” 

Section 2 (3) is clear that “the term ‘employee’ * * * shall not include any 
individual employed as an agricultural laborer * * *.” Section 2 (5) “states 
the term ‘labor organization’ means any organization of any kind * * * in which 
employees participate * * *.” [Emphasis supplied.] 

Thus, if a labor organization is one in which “employees” participate, and 
agricultural laborers are not “employees” within the meaning of the act, and 
the Kern County Farm Labor Union is composed of agricultural laborers, them 
it follows that Kern County Farm Labor Union is not a labor organization withim 
the meaning of the act. It cannot commit unfair-labor practices because 8 (b>) 
begins with “it shall be an unfair-labor practice for a labor organization or its 
agents * * *.” If words mean anything, these words mean that the General 
Counsel should never have initiated proceedings against the Kern County Farm 
Labor Union. But he did. 

The trial examiner characterized the General Counsel's arguments for making 
the Kern County Farm Labor Union a respondent in this case as “bootstrap 
arguments.” He continued: “Technical arguments may be advanced one upom 
the other, as they have been here, but they do not obscure the real issue. They 
are a series of interpretations ‘so farfetched and forced as to bring into questiom 
the candor of Congress as well as the integrity of the interpretive process.’ ” 





**80 NLRB 853. 
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(Footnote cited in trial examiner’s intermediate report refers to Western Union 
Telegraph v. Lenroot (323 U. S. 490, 508 65 S. Ct.).) 
The trial examiner was later upheld by the NLRB. 


ANTIUNION CLIMATE 


The Taft-Hartley law has been universally regarded as a law aimed against 
unions. As such, and quite aside from the effect of specific provisions, the law 
has been an important factor in creating a climate of opinion hostile to labor 
organization. The subcommittee put it this way in its textile report: 

“That act has refreshed the flagging spirits of antiunion sentiment. The press, 
community groups, local judges, and officialdom, relatively unacquainted with 
the law, have sometimes concluded that unions are an evil which, at best, are 
to be tolerated.” * 

There is, of course, no way of measuring this sort of sentiment in any statistical 
way. But there is collateral evidence which is entirely consistent with this 
interpretation. First is the course of union membership since the enactment 
of the Taft-Hartley law. Union membership has remained virtually at a level 
of 15 million (more or less) since the enactment of the law.* This is in notice 
able contrast to the general trend of union membership in the face of rising 
employment. Now, to be sure, this cannot all be ascribed to the law but it is 
not an unfair inference that the dead-level situation stems in substantial part 
from the effects of the law. 

Another benchmark of the climate created by Taft-Hartley is to be found in 
the results of representation elections. The quarterly report of the NLRB is 
sued as this document is being written indicates a record number of union 
defeats. 

“Employees chose representation for collective bargaining in 1,365 of the 
elections, or 67.6 percent. This compares With an average of 69.6 percent in 
the previous quarter, 74 percent in the elections conducted during the fiscal 
year 1951, 73 percent in fiscal 1950, and 71 percent in the 1949 elections.” ” 

Here again these facts are entirely consistent with the hypothesis that Taft- 
Hartley has made organizing more difficult, that the employers’ ability to counter 
union organizing has been substantially strengthened. 

Finally it is important to note that the use of State court injunctions in 
labor disputes has risen substantially. Although admittedly incomplete the sta- 
tistics on State court injunctions in the subcommittee’s study of State injunc- 
tion indicate a noticeable rise, since the enactment of the Taft-Hartley law.” 

In summary form then, here is how the Taft-Hartley law in action shapes 
up as the subcommittee record illuminates it. 

1. The Taft-Hartley law has made no contribution to dealing constructively 
with emergency disputes. In many ways the injunction as part of the Taft- 
Hartley procedure has weakened our capacity to deal with emergency disputes. 

2. If the Taft-Hartley law confers any affirmative protection to labor’s right 
to organize, this protection is considerably undermined by delay in administra- 
tive and judicial processes. 

3. Sound hiring practices in casual employment industries—construction 
maritime—have deteriorated because of the unwise bans against certain forms 
of union security. 

4. The Taft-Hartley law's unrealistic provisions on what an employer may 
say against unions has hurt critically the organizing attempts of the weaker 
unions. 

5. The Taft-Hartley Act definition of collective bargaining has resulted in 
whittling down the statutory foundations of collective bargaining in good 
faith constructed by the Wagner Act. 

6. The non-Communist affidavit requirement has had virtually no effect on 
Communist domination of certain unions. It’s most conspicuouse effect has 
been more red tape. 

7. The abstract guarantee of the right to strike contained in the Taft-Hartley 
Act is being destroyed in reality by the provision that economic strikers have 
no right to vote in a subsequent representation election. 


* Labor-Management Relations in the Southern Textile Industry: Report on Labor 
Management Relations in the Southern Textile Industry, 82d Cong., 2d sess., p. 68. 

*U. S. Bureau of Labor Statistics, Handbook of Labor Statistics 1950 ed., p. 139. 

” National Labor Relations Board, NLRB Statistical Summary Covering the Three-Month 
Period April Through June 30, 1952 

© State Court Injunctions: (S. Doc. No. 7), 8ist Cong., 2d sess. 
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8. The Taft-Hartley requirement that injunctions action must be petitioned 
for in the case of certain unfair labor practices of unions, has imposed an un- 
fair disadvantage on unions. 

9. The Taft-Hartley Act has, in large part, been responsible for creation of a 
climate hostile to the survival of unions. 

Senator Humpurey. As I said, I will at this time, with your per- 
inission, summarize its highlights. 

The character of the record which our subcommittee has made is 
well known to you. Several of the members of this committee were 
my colleagues on the subcommittee. It is enough to say that hearings 
and reports of the subcommittee contain valuable raw material on the 
laft-Hartley law in action at several crucial points. 

At this time I am speaking only to the particular provisions of the 
‘Vaft-Hartley law which the subcommittee dealt with. My failure 
{0 mention other provisions should not be construed as either approval 
or disapproval of them. Since we had no particular bill before the 
subcommittee except the general subject matter of the revision of the 
‘Yaft-Hartley law, I am only choosing certain sections in the Taft- 
Hartley law which I think are worthy of your consideration for 
purposes of review and amendment. 

I am confident that after these hearings have progressed, there will 
be a crystallization of viewpoint and from there on you will be able 
io make whatever amendments you deem wise and prudent. 

First let me discuss the emergency-disputes section of the Taft- 
Hartley law. 

[ know that this has been the subject of much discussion already be- 
fore the committee. I have watched the newspaper reports and I 
gather that there has been exchange of views on what we might do to 
improve this section. 

The emergency disputes provisions of the Taft-Hartley law, our 
hearings and reports reveal, are defective on several grounds: 

First, the requirement that the dispute must be in an “entire in- 
dustry or a substantial part thereof” is in one sense too restrictive. At 
least we thought so for awhile, until the recent American Locomotive 
case; and now, in the American Locomotive case, it seems that it is 
almost too all-embracing. 

I believe, Senator Taft, at one time you had a feeling that the lan- 
guage in the Taft-Hartley law which meant that it must affect an entire 
industry to be an “emergency,” was somewhat too restrictive. Now, 
with the American Locomotive case, the circuit court of appeals has 
held in that case that an industry or even a part of an industry in 
— may affect the entire industry indirectly, and therefore come 
within the purview of the act. 

It seems to me that more definitive and concise language which can 
be properly defined would be desirable. 

Senator Ives. May I interrupt there, Mr. Chairman ? 

You would favor a detinition of a national emergency? Do you 
think such a definition should be placed in the act # 

Senator Humpnrey. I would hope that could be possible. 

Senator Ives. Have you worked out language for that ? 

Senator Humpnrry. I have not. I might say, Senator, that I have 
reviewed your proposals. I feel that the proposals which you have 
presented, along with the Morse proposals of a year ago, certainly 
give us a good starting point in the Congress out of which to develo 
legislation. I was present on the floor the day you presented your bill. 
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Senator Ives. I have two bills on that subject. 

Senator Humrnurey. That is right. 

Senator Tarr. Offhand, my own view, of course, was that this whole 
injunction procedure and the rest of it would apply only to a real 
national strike. Whether it should be broader is a question we can 
consider, but certainly the courts went much further than I ever ex- 
pected them to go. 

Senator Humeurey. In this recent case? 

Senator Tarr. In this recent case, and probably in the Atomic 
Energy case, although perhaps that might be from the very beginning. 
You see, the statute says : 

Whenever in the opinion of the President * * * a threatened or actual strike 
or lockout affecting an entire industry or a substantial part thereof * * * 
will * * * imperil the national health or safety * * *. 
it seems to me that we were looking at a monopoly situation where an 
entire service was destroyed. I did not intend this procedure to 
extend to a single plant, even if it was a defense proposition. 

Senator Ives thinks it ought to be broadened. 

Senator Ives. It appears to me the real word of importance there 
is “affecting.” 

Senator Humrurey. That is the word which now has been subject 
to court interpretation. 

Senator Ives. It could be. A single plant can affect a broad industry 
and paralyze it, as has been demonstrated. 

Senator Tarr. I know the courts have acted that way, but they could 
construe it the other way if they wanted to. 

Senator Humpnurry. I think Senator Taft is right about that. In 


the Locomotive case, it did not come up for review to the Supreme 
Court. Since the case was settled, it went only so far as the circuit 
court, so there was no further review possible. 
It is entirely possible that had it come before the Supreme Court, 
the original understanding of this provision might have prevailed. 
Senator Tarr. Senator Ives’ bill says: 


Whenever the President finds that a national emergency is threatened or 
exists because a strike or lockout has resulted or threatens to result in a labor 
dispute in a vital industry which affects the public interest * * *, 

That is a good deal broader than the original act, at least as I thought 
the original act read. So I do not know whether you are favoring 
a broader definition or just clarification. 

Senator Humpurey. It is my feeling, Senator Taft, that the orig- 
inal understanding of the Taft-Hartley language on emergency dis- 
putes was too restrictive; that we might find ourselves in a situation 
where, as Senator Ives has pointed out, an industry may not be a 
major industry in the sense of national coverage of its industrial 
establishment or a major plant, yet it might be a very vital industry 
particularly, let us say, in terms of a defense establishment. 

I think what we have now are the two poles between the very strict- 
est construction of the language of the Taft-Hartley law emergency 
disputes section as it had been understood for several years, and then 
recently in this Locomotive case an almost wide open construction. 
Somewhere along the line, I believe the language has to be more 
definite than that. The legislative history has to be sufficiently clear 
so that the court does not just wander all over construing the meaning 
of these sections. 
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senator Tarr. I fully agree with that. We ought to define it. 

Senator Humrurey. As we pointed out a number of times, a labor 
dispute may seriously affect the economy, but because it is limited 
to one plant, perhaps will not qualify under the provision of the Taft- 
Hartley law, at least up to the time of the Locomotive case. 

The whole procedure—and this is another point in reference to the 
provisions for emergency disputes—casts a rigid mold for handling 
emergency disputes which is not conducive to tailoring the procedure 
io meet particular requirements of each dispute. In other words, 
there is a rigid type of formula here, and what I am getting at is that 
it seems to me that in emergency dispute areas the Presidert ought to 
have a variety of tools to do the job. He ought to have flexibility. 
Certain credentials or qualifications ought to be prevalent in) the emer- 
gency disputes section of the law. There ought to be some flexibility. 
There ought to be at least some degree of uncertainty as t» what the 
President might do. There ought surely to be very limited use of any 
such emergency disputes procedures, and there surely ought to be 
fairness. 

Senator Ives. Are you in favor, then, of giving the President very 
broad powers under this procedure by which he might :mpose an 
injunction or seizure or compulsory arbitration, or something of that, 
type ¢ 

Senator Humpurey. I am of the opinion that. rather than just leave 
the President with the one tool that he has now, namely, that of the 
injunction procedure under the Taft-Hartley law and the emergence 
disputes section, that the provisions as outlined in the Morse bill 
of a year ago, and in the bill that you have, that variety of 

Senator Ives. The President does not have any variety under mine. 

Senator Humpurey. The Congress has some under mine. Under 
the Morse bill there were a number of procedures which the President 
could use. For example, he could have a fact-finding board with 
powers of recommendation but it need not recommend. Under the 
present law we have a fact-finding board, but with no powers of 
recommendation. 

I believe that under the Morse bill we could have a tripartite board 
or commission that represented labor, management, and the public, 
or just the public. We had a variety of means of approaching the 
dispute. 

Senator Ives. Can he not do that anyway, without any authoriza- 
tion, by law? 

Senator Humrnurey. He has been doing it, but I do believe that the 
desirability of having it in the law is to be noted. I think there has 
been a good deal of criticism of Presidential action in these fields be- 
cause of these ad hoc boards which have been set up over and beyond 
the law. I believe that if you have a labor-management law, it ought 
toembrace and include within its provisions, authority for these emer- 
gency disputes. 

Senator Tarr. You see, what we were doing in 1947 was this: We 
had hoped that we had returned to peace, so the war emergency busi- 
ness was out of the picture. We were simply trying to deal with a 
situation then threatening, namely, nationwide strikes. 

Senator Humpurey. That is correct. 

Senator Tarr. Of which we had a coal strike, a railroad strike, and 
one or two others, I think. Some people wanted to prohibit nation- 
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wide bargaining, and others wanted to meet it in other ways. This 
was re ally a propos: il to meet a nationwide strike in one of the m: ajor 
industries. That is what it was for, and it was intended to be limited 
to that. 

Senator Humpnrey. That is the way it was interpreted and applied, 

Senator Tarr. In the first instance, yes. Now we do have a state 
of semiwar emergency, and we have the problem raised in the Loco- 
motive case, where in some way the defense operation may be checked 
by a strike in a single plant. Possibly that should be covered also. 

Of course, if you take away all the power of the President to do 
anything, as Senator Ives proposes in his bill, it does not make much 
difference; but if you give him any powers, I think they ought to be 
strictly limited to certs ainly not anything except a national strike ; and 
some strike affecting defense production. 

Senator Humpnurey. Senator, I certainly agree with your point of 
view with reference to the limitations of the application of Presi- 
dential power. I do not think he ought to have the right to interfere 
in every little dispute that may cause some public notice and com- 
motion. 

Senator Tarr. It is pretty easy to find a national emergency to exist, 
you know. We have seen national emergencies on very little excuse. 

Senator Humpnurey. Indeed. Therefore, the original language of 
the law, namely, that the dispute must be in an entire industry or a 
substantial part thereof, was directed right toward your thesis, 
namely, that you ought to limit the use of Presidential power. 

My point is, do not tie the hands of the President in a dispute which 
qualifies under the law. In other words, if there is a dispute which 
meets the definition which you establish for a national emergency case, 
then give the President a latitude of power in dealing with it. 

In other words, the parties ought not to know, for example, in 
advance that if this case goes to the President, what he is going to 
do is to apply for an injunction. They ought to have doubt. He may 
apply seizure, which is distasteful to both parties. He may use an 
injunction. He may appoint a tripartite board, with not only fact 
finding but with powers of recommendation. 

Senator Ives. Right there, do you favor placing all that latent or 
basic or potential authority in the President? 

Senator Humrurey. Yes: I would tend to favor that. 

Senator Ives. To permit him under certain circumstances to apply 
seizure ¢ 

Senator Humrnrey. That is correct, with always the power in 
Congress to overrule if they so desired. 

Senator Ives. The Congress has that power anyway. 

Senator Humenrey. That is right. 

Senator Ives. I would be fearful of placing all that executive power 
in the hands of the President. 

Senator Humpurey. Senator, I am of the opinion that when you 
get into a situation which is really of a critical national nature, if you 
properly limit the language in the law for the definition of an emer- 
gency strike, then you ought to give to the Chief Executive enough 
tools in his tool kit to try to settle this strike bringing some degree 
of uncertainty in the minds of the parties so that ‘they cannot rely 
upon a particul: ir avenue of approach. I am convinced from what 
investigation we have made that there are times when disputes are 
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pushed toward executive action in the hope that the Executive will 
vive a favorable decision one way. 

Senator Ives. We would have that same amount of uncertainty if 
the matter were left to the Congress to decide. 

Senator Humeurey. That is right, Senator. In fact, I would say 
the uncertainty in some respects might even be more so, 

Senator Ives. The uncertainty has a very salutary effect in itself. 

Senator Humpnrey. I only offer these suggestions because I feel 
that this whole emergency disputes section necessitates the very closest. 
examination and development. I do not think we can get by without 
some emergency disputes powers, but I do think, first of all, that we 
have to know exactly what we mean when we state an “emergency 
dispute,” and then we have to make up our mind how much latitude 
of power the President should have in dealing with this situation. 

it is my considered judgment that the precise language of the Taft- 
Hartley law, namely, the fact-finding board and the 80-day injunc- 
tion, does not give enough flexibility to be effective in terms of settling 
the disputes. 

Senator Gotpwarer. Do you have any figures as to the number of 
times this has been used ? 

Senator Humrurey. Yes; I do have. 

Senator Gotpwater. How many times has it been used ? 

Senator Humpnrey. There are 10 cases. 

Senator Gotpwater. What is the total number of strikes that 
could have been affected since Taft-Hartley went in ? 

Senator Humrurey. Are you asking, sir, the total number of labor 
disputes under Taft-Hartley? 

Senator Gotpwater. No; in which this could have been used. 

Senator Humpurey. I really could not make a statement on that. 
I suppose it depends upon whose judgment you want to follow. 
There are a number of people who feel that every dispute is a national 
emergency, and there are others who feel that no dispute is a national 
emergency. Somewhere along the line the job of the Congress is to 
try to define what we mean by a “national emergency dispute.” Once 
we have done that, we make up our minds whether or not the Con- 
gress or the President ought to have a variety of instruments or tools 
to do the job. 

Senator Tarr. Senator Humphrey, you might give this answer: 
It has been used 10 times, and I suppose President Truman may have 
been criticized seriously in not more than 3 or 4 other cases where it 
might have been used under these last cases. As far as I remember, 
there were only 3 or 4 cases in which he was criticized for not using 
it. So we might say 14 cases. 

While there were 14 cases where it was used or should perhaps 
have been used, I suppose during the period of 6 years there must have 
been—how many strikes? Twenty thousand or more? 

Senator Humpurey. A tremendous number. If you want to go into 

every small plant, I would say they would run into the thousands; 
yes. 
_ Senator Tarr. I just want to bring out the fact that it has been 
in fact used as purely an emergency proposition. It is not the gen- 
eral ne or considered the general method of dealing with strikes 
as such, 
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Senator Humpnrey. I think that Senator Taft’s point is wel] 
taken, namely, that we ought not to have machinery built into the 
law that gives the Executive just helter-skelter authority to run in 
on any dispute any time he wants to. The purpose of any such law, 
as we are contemplating, is to promote collective bargaining, related 
to a free economy, and a free economy does necessitate some Tisks and 
at times some inconvenience. We have discussed this many times in 
the committee. However, when the health and welfare of the coun- 
try may be in jeopardy, then I think it is the duty of the Congress and 
the President to act. 

Senator Ives. In that particular instance, the primary purpose of 
the legislation of Congress is to keep people working, to keep produc- 
tion going. 

Senator Humrnrey. That is right. 

Senator Ives. That transcends everything else, in a situation of that 
kind. 

Senator Humrnrery. That is right. But when the Congress takes 
that extraordinary measure or the President takes it, it appears to me 
that it must be directed to a very limited area. We do not want the 
Congress or the executive branch stepping into all the disputes that 
somebody might consider to be inconvenient or in some person’s per- 
sonal point of view a national emergency. 

I can remember letters that I received from people who think that 
every strike is a national emergency. Yet the price of a free economy 
is the right to work and the right to quit, the right to produce and 
the r ight to quit producing, exc ept in those very few—and they surely 
are limited in percentage “points—inst: ances where the entire security 
and welfare of the total American economy is involved. We have 
had cases like that, and I have them listed here in my documentation 
which I am making available to the committee. 

Senator Gotpwarer. So far it has not been abused. 

Senator Humpnrey. Again, that is a qualitative and quantitative 
judgment, I suppose. You mean, has the Presidential authority thus 
far abused 

Senator Gotpwater. The authority granted to the President has not 
been used to excess. 

Senator Humpnrey. I would say that is correct. He has been, of 
course, criticized for using the injunction, but my only point in this 
area, discussing the emergency-disputes section, is: Do not just leave 
the President with merely the injunction, because it can be definitely 
stated that the injunction in most of the cases has not brought about 
a settlement of the dispute. What we are interested in primarily is 
a settlement and a peaceful settlement of the dispute. 

The chief weapon, the injunction, is claimed to be, and I think it is 
so, one-sided. It affects only the workers and puts no measure of 
pressure upon the employer to settle. 

Senator Tarr. I fundamentally dispute that proposition. I do not 
agree to that at all. It happens, as a rule, that wages have been going 
up, but suppose you are in a wage-dropping proposition where the 
employer tries to decrease the wages. He has to operate even at a loss 
Galles the injunction provision. The injunction forbids a lockout just 
as it forbids a strike. All the injunction does is to say to both parties, 
“You have to go on producing for 60 days while we try to settle this 
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strike.” I do not admit it isan antilabor provision in any way. It was 
not so conceived, and the purpose of it is simply to enforce a waiting 
period, exactly what is in the Railway Labor Act, exactly what every- 
body that I know of who ever has been in the labor field has insisted 
upon, a waiting period in strikes. 

In the last run, there is no way to enforce it except by court action, 
and that is what it is. It enforces a waiting period. All it says to 
workers is, “The terms to which you agreed a year ago for 12 months, 
you have to go on with for 14 months, subject to a retroactive settle- 
ment when you get through, if you insist upon it.” 

I see no antilabor provision in the injunction. It is merely a tool 
by which you enforce a waiting period on both parties before a strike 
begins or a lockout begins. 

Senator Humpeurey. Unfortunately, Senator, the injunction is gen- 
erally issued against the employees. 

Senator Tarr. Oh, no. It is issued against both parties. It should 
be, certainly, under all circumstances. 

Senator Dove as. Mr. Chairman, may I say in reply to my good 
friend from Ohio that the number of lockouts is infinitesimal com- 
pared with the number of strikes. Many years ago I looked into this 
question. I think lockouts are listed by the Bureau of Labor Statis- 
tics as something less than I percent of the number of strikes; and 
even in a period of falling prices, generally what happens is that the 
workers protest against a decrease in wages, and there is a strike. 

The point is that it is far more beneficial for the employer that they 
continue working than that they go out. The nature of the labor rela- 
tionship is such that the workers are almost inevitably forced to dis- 
turb the work relationship. 

So while you can apparently get a reciprocity by having it apply to 
lockouts as well as to strikes, that is on the familiar example of an 
elephant and a rabbit being 50-50. 

Senator Tarr. It is not so. It happens that you have had a period 
of inflation where the settlement of every strike is supposed to be an 
increase of inflation. But we have had many periods in this country 
when the question was: Should wages be reduced? Under those cir- 
cumstances, this will operate to force the employer to continue the 
production to pay those wages during that period of 60 days, the old 
wages that he has been paying right along, even though he says, “I 
am losing money. I can’t run at that rate because of the lack of sales.” 

This is a provision to enforce a waiting period against both parties. 
Neither party can quit. 

I do not admit for a moment that the injunction is an antilabor 
provision. In fact, it seems to me that certainly when limited to 60 
days, as it is, and the few days to hold the election, it just does not 
seem to me to be in any way antilabor. 

Of course, the labor people agree with the waiting period in the 
Railway Mediation Act. and those waiting periods have been infinitely 
longer than the Taft-Hartley ones. They have sometimes lasted 6 
months. 

Senator Humpnrey. That is a voluntary waiting period, Senator. 

Senator Tarr. Voluntary, but when they have not liked it they 
have disregarded it, and it has not amounted to anything, so that the 
law today is null because there has not been anyway to enforce the 
waiting period. 
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Senator Humpurey. By and large, the law has been effective 
the railway industry up until the last cases. 

Senator Tarr. For the last few years it is practically discredited, 
because they have struck so often that it does not accomplis sh much 

Senator Dovenas. I do not want to prolong the controversy, but [ 
hope my colleague from Ohio will pardon me if I say that to get an 
injunction against an employer is od as rare as for a man to bite a 
dog. I can “remember almost the first case that occurred of an in- 
junction against an employer, which was one the International Ladies 
Garment Workers sought in the 1920's, and so far as I can tell that 
is the first case in which an injunction had been sought against an 
employe Ps 

[t is true it was an injunction sought by a private organization, not 
by the Government, but it is very, vary rare that injunctions are 
imposed upon employers. It is extremely rare. 

Senator Tarr. May I suggest that under the opinion of Attorney 
General Clark and some others, even if we do not have an injunction 
under the Taft-Hartley law, the courts probably would grant an 
injunction against both employer and employees in these cases, He 
thinks they have the right to. But I do not think they have the right 
to, but I am rather inclined to think that if there was a real strike 
endangering the health and safety of the country, the court would 
give them the injunction whether it had the right to or not, and operate 
against both parties, employer and labor, simply as an inherent right 
of the Government, under that theory. 

Senator Doveias. May I ask the Senator from Ohio, is that not 
only true in cases where the Government invokes seizure ? 

Senator Tarr. I do not think it has anything to do with seizure, no. 
That is the settled law, I agree. The Supreme Court’s opinion was 
based on that. But Mr. Clark in 1949, you remember, rendered the 
President an opinion that the Goverment always had the right to go to 
the Court for an injunction. I dispute that rather violently, but I 
must say that it is broad enough so that the Government probably 
would find a judge who would give them an injunction 

Senator Doueias. I do not pretend to be a lawyer 

Senator Tarr. Against both sides, even if you do not put it in this 
statute. 

Senator Doveuas. I do not pretend to be a lawyer, and certainly do 
not pretend to match my legal skill against the Senator from Ohio, 
who is very able in these matters. But I never thought that law was 
made by obiter dicta of an Attorney General. I thought law was 
made by the courts. 

In the Goldsborough case, I believe the injunction was imposed 
against both sides. 

Senator Tarr. It isa question that has not been settled by the courts, 
and I am only suggesting that I agree fully that I do not think there 
is any such right unless we give it, and that is why I want to give it 
to them in this law. 

I must admit that if you had a strike where people began to starve 
because you could not transport food, the court probably would give 
the President the injunction, whether they have the right to do it or 
not. I think that is very likely. 

Senator Doveras. That may well be, but I think you would find it 
would be much easier if there were seizure. 
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Senator Humpurey. My point in reference to the injunction, gen- 
tlemen, is this: that it is a straitjacket on the procedure. In the 
present law it isthe only procedure which the law authorizes. I think 
the facts will bear me out that the injunction, being the sole weapon 
which can be used in a national emergency, therefore, is interpreted as 
being directed toward primarily the employees. 

It is my general thesis that the President, in dealing with a national 
emergency, should have a variety of instruments or tools to meet the 
job; that there should be flexibility, that there should be unpredicta- 
bility, that there should be the matter of equity in all of these matters, 
and in frequency of use. I want to see any law that we have be very 
carefully restricted as to the intrusion of the Executive or of the 
Congress into labor-management matters in terms of national emer- 
gencies, because if you leave this wide open you are going to find that 
the pressures are terrific. 

Therefore, I think it is the duty of the Congress to limit the appli- 
cation of emergency provisions, and once you have limited the appli- 
cation, to give the Executive and/or the Congress a variety of weapons 
to do the job. 

Senator Doveias. Would you, furthermore, make the acts of the 
Executive subject to review or rejection or modification by the Con- 
gress ¢ 
~ Senator Humpnrey. Indeed. If you recall, the Morse bill of the 
82d Congress provided that sort of mechanism, and I think Senator 
Ives has provided that the Congress would do it on its own. 

Senator Ives. Yes. My one criticism of your proposal, aside from 
the fact that I dislike seeing so much authority left the Chief Execu- 
tive which might be used very improperly under certain circumstances, 
is the fact that it would not be so uncertain as you seem to anticipate. 

For example, a Chief Executive who might be friendly to manage- 
ment could be depended upon to select that particular course of ac- 
tion which would best benefit or aid management in certain circum- 
stances; and vice versa where labor is concerned. So I do not think 
you have the lack of certainty that you think you have there. I think 
you have a real lack of certainty when it comes to congressional action. 

Senator Humrnrey. Senator, my point is that, of course, all men 
are somewhat victimized by their own prejudices in any field. We 
are all moved by our background, experience, and orientation. 

Senator Tarr. Except Senators, of course. 

Senator Humrurey. Including Senators. Therefore, I do not be- 
lieve there is any way that we can be absolutely sure that any man 
is going to be wholly objective. Nevertheless, I think we have to 
place a great deal of reliance upon our President in these matters, and 
a great deal of trust in him. 

However, I do feel that it is the duty of the Congress, as I said— 
and I want to make my position expressly clear—to limit the field 
of what we call national emergencies so that the Executive does not 
just pellmell interfere in every dispute, using the executive authority. 

Further than that, my general comment on the injunction is that it 
does not really promote a settlement of a dispute. I think there is a 
good deal of evidence of that. Surely the present procedures of the 
Taft-Hartley law, where the Board of Inquiry merely is a fact-finding 
board and where there is no recommendation made available during 
the period of time, has not been too satisfactory. Furthermore, the 
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so-called last offer of the company after the 60 days, the running of 
the injunction, has not met with any success that I can recall. I may 
be in error on that, but I do not believe any union has accepted the 
so-called company’s last offer. 

What really happens in these situations is that after the alleged 
cooling-off period, which may well be the heating-up period, once the 
injunction has run its course, the last offer has been made, then they 
have to settle down again to the negotiations of trying to reconcile 
their differences. 

Senator Tarr. Or else you have to come back to Congress for a 
special act. ‘ 

Senator Humpurey. Or else come back to Congress for a special 
act. 

Senator Tarr. The only thing I would suggest as criticism of your 
general proposal of broad powers, particularly as to the kind of 
board the President would set up, is that I think you tend to revert 
to what we have had. Mr. Reuther yesterday testified that one thing 
we did not want to do is to interfere with the freedom of collective 
bargaining. The minute the President has the power to set up a 
tripartite board or any other board, in effect to make a recommenda- 
tion on wages, which he has done—he did it in the General Motors 
case in 1947, and he tried to do it in the Steel case this year—the 
moment you do that you have somebody fixing wages. It seems to me 
that your proposal is likely to develop into exactly the pattern that 
Mr. Truman was following. That is one of setting up, whenever 
you have a dispute, a board to arbitrate it. That is in effect what it 
comes to. 

The moment that is done and that becomes the practice, then you 
have collective bargaining killed, because they guess the kind of board 
that is coming up and they figure they are going to get a better deal 
from that board than the other fellow will give them. So they do 
not settle. 

That is why I do not like to set up a board that has power to make 
a finding, to make a recommendation on wages, or to give the Presi- 
dent power to do it. In the last analysis, after everything is ex- 
hausted, if you come back to Congress for a special act for that par- 
ticular strike, then perhaps that is the only thing the Congress should 
do. Congress might have to do it. 

I hate to put it in the state where the President could really develop 
again the pattern that has been going on here for the last 6 years 
under unofficial boards. 

Senator Humpnrey. I do realize, and I am sure you understand 
my point, that I did not say it would be mandatory upon the Presi- 
dent to set up such a board. I said it would be merely one of the 
alternatives that he would have. He could use seizure, he could use 
seizure before the strike, he could use seizure after the strike, always 
with the powers of review. He could set up a tripartite board with 
powers of only inquiry, factfinding, or with inquiry and factfinding 


plus recommendations. In other words, I do not believe that either 
one of the parties to the dispute ought to be absolutely sure at any 
time that if this dispute involves itself into a national emergency, that 
the President is going to do any particular thing. I think there 
ought to be a degree of uncertainty, and if there is a degree of uncer- 
tainty it will be much to the advantage of the participating parties 
or the parties to the dispute to reconcile their own differences. 
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Nevertheless, if you want to mold public opinion—and apparently 
that is one of the things that we are after in any factfinding inquiry— 
you do not crystallize public opinion by merely reciting the facts. 
You have to come to some conclusions and recommendations from 
those facts. It appears to me that a board in some instances that 
has the powers of recommendation would have a salutary effect upon 
the dispute. 

[ admit that this is all open to great controversy, and I have 
learned in what experience—and it is very limited—that I have had, 
that one should not be dogmatic about these things. I recognize the 
honor and the integrity of the position of the Senator from Ohio. 
[ realize that he wants, above all things, freedom of collective bar- 
gaining in these matters, and I want it too. Nevertheless, we arrive 
at a point where, if you do have a dispute that threatens the national 
security, and the emotions are running high, I think that you have a 
better chance for a judicious and equitable settlement of the dispute 
by Presidential action with a board of responsible citizens who may be 
experts in their field, with powers of inquiry, with powers of recom- 
mendation, to mold and crystallize public opinion, with the exertion 
of the pressure of the Executive office in terms of the national respon- 
sibility, than you have of tossing this pellmell into the Congress. 

Senator Ives. You would not have this board a tripartite board, 
would you? 

Senator Humpenrey. What is that? 

Senator Ives. You would not have a board of that nature a tripar- 
tite board ? 

Senator Humpnrey. It may; it may not. It could be. 

Senator Ives. I question whether it would work if it were tripartite. 

Senator Humrurey. I say again, I prefer to leave this latitude of 
selection to the Executive. I ask your consideration of it. You will 
discuss these things in executive session. In the documentation which 
[ have asked to have inserted in the record, you will see that I have 
reviewed the cases. 

The staff of the Labor-Management Subcommittee of the 82d Con- 
gress prepared a very extensive review of the cases that have come to 
our attention, and I think from that experience we might be able to 
get some information. 

Senator Doveias. May I ask a question, Mr. Chairman. 

Senator, I do not want to anticipate your development, but I take 
it that one of the alternatives which you think the Executive should 
have is seizure. 

Senator Humpurey. That is correct. 

Senator Doveras. During seizure, what happens to wages under 
your proposal, during the period of seizure? 

Senator Humpurey. If you recall, the Morse proposal provided for 
adjustments during that period of time. 

Senator Doverias. On wages ? 

Senator Humrurey. That is right. 

Senator Doverias, What would happen on working conditions or 
the so-called union shop or closed shop? Could that be put into effect 
during this period ? 

Senator Humpnrey. It is my understanding that those matters 
should be subject to negotiation. 
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Senator Doveias. And therefore, the President could not order 
closed shop during the period of seizure ¢ 

Senator Humpurery. That is correct. That was the Morse bill. 

Senator Doveras. I think that is a wise provision. 

Senator Humpurey. You recall that we had long discussions and 
hearings last year on this matter. 

Senator Doveuas. I think that is correct. 

Senator Humpurey. I am asking that our report on the national 
emergency disputes section which was made available last year under 
Calendar No. 1998, 82d Congress. 2d session, on bill S. 2999. be brought 
specifically to the attention of the committee as it reviews this area of 
emergency disputes. 

Senator Dy uaLaAs. Mr. Chairman, I would like to move that at the 
conclusion of Senator Humphrey’s testimony, that report be made a 
part of the record of these hearings. 

Senator Tarr. Did you not ask to have that included ? 

Senator Humpurey. This is the report on S. 2999 of the last Con 
gress, the 82d Congress, and I would suggest that right at this point 
in the discussion of the emergency disputes section, we embody that 
in the record, 

Senator Tarr. Do you think it will be necessary to reprint it? We 
can get plenty of copies of those. 

Senator Dove.as. Just put it in the record. 

Senator Tarr. Part of the record without reprinting it, yes. 

Senator Gotpwarter. Before we leave this, just for the record, cor- 
rect me if Iam wrong: In the 10 cases where injunction has been used, 
[ believe 8 of them were settled before the expiration of the period, 
and 2 of them were rejected by the employees, is that right or wrong! 

Senator Humrurey. Let me see here. I will have to review back. 

I believe there were four cases, were there not, settled before the 
injunction had run its time? 

Senator Gotpwater. I have the number “8” before it reached the 
“last offer” stage. 

Senator Humpurey. Let me review the cases. I have each one of 
them listed down here. 

There was the atomic energy dispute case of 1948. This dispute 
was not settled during the 80-day period. 

There was the meat packing case of 1948. No injunction was re- 
quested, as apparently the shortage of meat was not as great as had 
been anticipated. It looked as if the President was going to ask for 
an injunction. 

Then there was the first bituminous coal strike of March 1948, This 
was settled during the period of the injunction. I make note of the 
fact, however, that it possibly was settled in spite of rather than be- 
cause of the injunction. The chief obstacle to a settlement was the 
different interpretations on the use of the pension fund. When a 
district court upheld the interpretation of the trustee, namely, United 
States Senator Styles Bridges, the dispute was settled shortly. 

Then there was the telephone dispute case of 1948. No injunction 
was sought. In the opinion of the FCMS, “the mere appointment of 
the board of inquiry had the effect of reestablishing the bargaining 


relationship.” Collective bargaining settled this dispute. 
The maritime dispute of 1948. On the Atlantic and gulf coast, 
the dispute was settled just prior to the expiration of the injunction 
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which again confronted the parties with the responsibility of collec- 
tive bargaining. There was a long strike of 3 months which ensued, 
however, after the expiration of the injunction, on the west coast. 

The second bituminous coal dispute, in June of 1948. No injune- 
tion was issued, but a legal dispute on the pension fund stood in the 
way of settlement. When Judge Goldsborough rendered his decision, 
the dispute was over. 

The east coast longshoremen, in 1948. This strike was not settled 
during the period of the injunction. The workers rejected the last 
offer of the companies, the injunction ran its course, and the strike 
was resumed, 

The third bituminous coal strike, of 1950. The Taft-Hartley law 
was totally ineffective again here. An injunction was issued, but 
the men did not go back to work. The court ruled that the unioffPwas 
not incontempt. The President then asked for seizure authority from 
the Congress, and it appears that the threat of seizure in this case was 
most effective in getting the men back to work and encouraging the 
settlement of the strike. 

The copper case of 1951. Some of the strikes were settled before 
the issuance of the injunction, and some were settled after the issu- 
ance of the injunction. There was a number of mines involved in that. 

Then I mentioned the American Locomotive case, which upset the 
whole interpretation of the meaning of the language of the Taft- 
Hartley law. 

Those are the major cases that have been referred to. 

Senator Tarr. I think three continued after the injunction. The 
others were settled in one way or another during the period of the in- 
junction. 

Senator Gotpwaver. Thank you. 

Senator Leuman. May I ask.a question. I missed the early part 
of your testimony, Senator, but as I understand it, what you are ad- 
vocating is that the powers should be so flexible that there always will 
remain uncertainty in the minds of both management and labor with 
regard to action that may be taken. As I understand it, you 

Senator Humrenrey. The powers of the President, once you have 
defined what area the Presidential powers may be used in. 

Senator Lenman. But they should be flexible? 

Senator Humpnrey. That is right. 

Senator Lenman. So both sides would remain in doubt as to what 
action might ultimately be taken ? 

Senator Humenrey. That is correct. 

Senator Lenman. Looking toward giving a further incentive to 
settlement through collective bargaining of any dispute ? 

Senator Humrnrey. That is my belief and hope, Senator. By this 
uncertainty and flexibility, I hope that the normal processes of free 
collective bargaining would thereby be encouraged. There are honest 
differences of opinion on this matter. I would hope that when we re- 
vise this section of the Labor-Management Relations Act, we would 
surely give the greatest concern and attention to the hearings that were 
held a year ago on this whole matter of national emergencies disputes. 

I think those hearings were exhaustive and comprehensive. As you 
know, they were held at a time when there was a great deal of emotion 
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running through the country in reference to the steel strike, and the 
immediate period thereafter. 

Senator Tarr. Are there any other questions on this issue? 

If not, the Senator may proceed. Otherwise we will be here all day. 

Senator Humpurey. That is right, Senator. I appreciate the give 
and take of this. 

Senator Tarr. It is very interesting. 

Senator Humpurey. I must say L approach the subject with some 
fear and trepidation because every man I look at is an expert. 

The next point I would like to discuss is the delay in processing 
vases. May I say that as I approach the subject matter I think this 
is one area in which there is a relative amount of agreement among 
the members of this committee. 

Senator Tarr. Certainly as to the existence of the abuse. 

Senator Humpurey. Yes. 

I think what we are trying to get at in the discussion of the National 
Labor Relations Board procedures is the expeditious handling of the 

cases, and thereby at least to forward whatever provisions are in the 
law for the furtherance of collective bargaining and effective union- 
ization. 

It still takes too long, even with current improvements, to process 
an unfair labor practice case or a representation case. The timeliness, 
which is of the very essence in administering a labor relations statute, 
is frustrated by the length of time which it takes for a final deter- 
mination by the Board and ultim: itely by the courts. 

Recently, I introduced a bill, 8. 1146, which was directed toward 
this particular problem, the delay in handling disputes. In my memo- 
randa which I have asked to be incorporated in the record, I made 
note of the processing of NLRB cases. The subcommittee studied 
several disturbed labor-management situations and in virtually every 
one of these situations the element of delay was an aggravating factor. 

In the investigation of labor relations in the east coast oil tanker 
industry, involving principally the Cities Service Corp.. the subcom- 
mittee made a very strong statement in reference to NLRB delays. 
I have cited that in the record, showi ing that here in a very important 
labor case, one of the main problems was the Board itself or the ad- 
ministrative operations of the Board. 

The subcommittee’s investigations of the labor relations of the 
Southern textile industry offer additional evidence of the impact of 
delay, administrative delay by the Board. 

I do not want to be sounding as if I am critical of the Board mem- 
bership. I am critical, however, of the concentration of all of these 
cases at the Board level, which just clutters up their agenda and their 
calendar to the point that the cases just do not come up for speedy 
solution or for action. 

In other words, your subcommittee of the 82d Congress went into 
a number of dispute cases, and we actually found out that one of the 
most serious problems was the administrative machinery of the Na- 
tional Labor Relations Board and its officers. 

It was against this sort of background that the subcommittee di- 
rected the staff to undertake an investigation of the procedures of the 
Labor-Management Relations Act and to determine what factors were 
responsible for delay. The staff report indicated that the full proc- 
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sing of an unfair labor practice case by the NLRB ranges from 400 
to 4s 10) days; a representation case from 70 days to 140 days. Within 
recent onthe, sharp improvements have been noted in ——* 
re pe cases as a result of expediting procedures introduce 

\y the General Counsel. 

Senator Doveras. May I say there, is it not probable that the report 
of the subcommittee which the Senator from Minnesota headed had 
a great influence in speeding up the procedures of the Board? It was 
not until after the subcommittee made its report and made its criti- 
cisms that this improvement was noted. I think the Senator from 
\innesota deserves a great deal of credit for sticking pins into the 
somewhat stuffy procedures of the Board and getting them to speed up. 

Senator Humrurey. I want to thank the Senator. And may I say 
we did have fine cooperation from the General Counsel’s office and 
from the Board members. They realized this problem and I think 
they were more or less bogged down in a maze of detail and just could 
not extricate themselves from it. 

This is all made a matter of the record or a part of the record; and 
we have, I think, some good documentation pointing out, for example, 
that the data on unfair labor practice cases does not ‘take into ac- 
count the time consumed after the NLRB renders its decision when 
ihe case is before the court of appeals. 

Just imagine what this means to labor or management if you can- 
not get a decision in either a representation or a certification case. 

Senator Tarr. Senator, it never seemed to me that the delay in 
representation cases was anything very serious. After all, often there 
needs to be some time for preparation for the election, and so forth, 
and I would say that the abuse is really the unfair labor practice case 
delay. 

Incidentally, representation cases cannot be taken to court. Toa 
certain extent, the delay that does exist in representation cases comes 
from the filing of unfair labor practice charges which hold up the 
election. 

Senator Humrurey. That is correct, Senator. 

Senator Tarr. Really, it seems to me that we ought to concentrate 
our attention on the unfair labor practice charges more than the other, 
Although there are a good many matters in representation cases W hich 
ought to be corrected, I do not think delay is the main difficulty. 

Senator Humpnrey. There is no doubt but that the major criticism 
with reference to delay is in the matter of unfair labor practice cases, 
and as you have noted, Senator Taft, when you have a representation 
case and that is augmented by or is irritated and agitated be an unfair 
labor practice at the same time, then you really have yourself in a 
most difficult situation. 

We found this to be particularly true in areas where there is any 
attempt at new unionization or new organization. I think that the 
record of the subcommittee will be interesting for the study of the 
committee in that area. 

I would like to make a few additional comments now with respect 
to the bill that I have presented, S. 1146, which I introduced in recent 
weeks. This bill contains certain procedural amendments to the Taft- 
Hartley law. The proposals in the bill grow out of the investigation, 
as I have mentioned, of the subcommittee, and the staff of the sub- 
committee sought to get at some of the focal points of delay in proc- 

essing cases under the act. 
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While I am at it, I think I ought to say that this problem of dela, 
in labor relations statutes is of greater significance, In my judgment 
than many of the substantive provisions. If the provisions of the lay 
do not operate expeditiously, it then becomes possible for the pro 
visions themselves to be used as a part of tacties of the parties 
dealing with each other. Delay in administering a provision of t 
labor-relations law can at times be worse than having no provision 
at all. 

The details with respect to the amendments embodied in 8S. 1146 ea) 
be found in the subcommittee staff report on the problem of delay iy 
administering the Labor-Manegement Relations Act, and I ask that 
at this point the report be made a part of my testimony, because this 
goes into explicit detail on the whole subject matter of delay in NLRB 
proceedings. 

(The report referred to follows :) 


THE PROBLEM OF DELAY IN ADMINISTERING THE LABOR-MANAGEMENT RELATIONS 
AcT 


(Staff Report to the Subcommittee on Labor and Labor-Management Relations 
of the Committee on Labor and Public Welfare, United States Senate, Eighty- 
second Congress, Second Session) 


PREFACE 


The Subcommittee on Labor and Labor-Management Relations has studied 
many situations involving bad labor-management relations. In every one of 
these situations the element of delay in getting a final determination of an unfair 
labor practice charge or of a representation petition figured importantly as an 
aggravating factor. 

An investigation of this problem of delay was, therefore, directed by the sub- 
committee. The present report represents the results of an investigation by Mr. 
Jack Barbash, the staff director of the subcommittee. It is designed to serve 
as a starting point for subsequent activity in this field by the subcommittee. 

As is the rule generally with staff reports, this document does not purport to 
commit the members of the subcommittee with respect to subject matter or 
recommendations. 

Husert H. HuMpHREY, Chairmen. 


INTRODUCTION * 


This is a report of an investigation authorized by the Subcominittee on Labor 
and Labor-Management Relations into the factors affecting time consumed in 
the precessing of cases by the National Labor Relations Board. 

The raw material which this report is based on consists of the following : 

(1) Field investigations in the operations of nine regional offices. 

(2) Investigation in Washington of the operations of the offices of the 
Board members and of the General Counsel. 

(3) Discussions with attorneys representing management and union in- 
terests before the National Labor Relations Board. 

No claim is made here that this report is the result of a complete engineering 
efficiency survey. Whatever merit this report has, stems in the first place from 
the commendable candor and insight with which agency officials analyzed their 
own operations. The investigator received unstinting cooperation from agency 
personnel in the project and his requests for special material and tabulations 
were uniformly met. 





1 This staff report was prepared by Jack Barbash, staff director of the Subcommittee on 
Labor and Labor-Management Relations of the Committee on Labor and Publie Welfare, 
U. S. Senate. 
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PERSPECTIVES 


As the investigator developed his analysis and recommendation, he found 
himself hewing to certain perspectives. The specific recommendations which 
follow may be more intelligible if these perspectives are set down briefly. 

1. This is a staff report to a subcommittee of the United States Senate. The 
appropriate function of a staff report in this connection is not to recommend sub- 
stantive policy. But if it has any function at all, it is to suggest methods by which 
such policy may be more effectively administered. Therefore, for the purpose of 
this report, no judgment is expressed as to whether substantive provisions of the 
Labor-Management Relations Act are good or bad. The report concerns itself 
only with procedures. 

2. Expeditious handling of a case has to be tempered by adequate provisions for 
due process. But sometimes the due-process concept is extended to mean endless 
conferences, clearances, and consultations and postponements, which have no 
purpose other than delay or obeisance to bureaucratic rituals. The recom- 
nendations in this report seek to strike a fair middle ground between due 
process which becomes really “undue” process, on the one hand, and arbitrary 
1utomatic assembly-line consideration, on the other, 

3. How a recommendation in such a complex field as labor relations will work 
out in practice, is at very best a matter of conjecture. It is not feasible most of 
the time to work out a controlled experiment. Therefore this report operates 
on the assumption that the way to reduce processing time is to reduce, not to 
increase, the number of steps in a given procedure. An illustration may illu- 
minate this point. At anearly point in this investigation, we considered a recom- 
mendation that regional boards—comparable to those in the War Labor Board 
or the Wage Stabilization Board—be established, accompanied by a procedure 
for appeal to the National Board in Washington. The advantages claimed for 
the proposal was that such regionalization would reduce the caseload for any 
given board and that decisions would issue faster. This could be true but what 
could equally be true is that a regional board might provide still another source 
of delay if one or another of the parties decided to utilize the full gamut of board 
procedure. This would be undoubtedly true of the “tough” cases and it is pre- 
cisely these tough cases that constitute the locus of the problem of delay. 

t. Part of the problem of delay, though by no means the most important, lies 
in the lack of adequate appropriations to the National Labor Relations Board. 
Indiscriminate reductions in appropriations in this area can be particularly dev- 
astating. Faced with a reduced appropriation, a public works agency cuts down 
its construction activities. But agencies like the National Labor Relations Board 
have no control over their caseload. The propensity of the unions and employers 
to file charges or ask for representation elections under the Labor-Management 
Relations Act has nothing to do with the amount of money Congress provides 
for the NLRB. There is therefore a responsibility on the part of the Congress to 
relate its appropriations to workload. 

For the purposes of this report we have not taken into account whether the 
Congress would be willing to vote such additional funds as would be necessary to 
arry out some of the recommendations. There is of course no way of determin- 
ing this. But it should be added that in the opinion of the investigator the imple- 
mentation of the recommendations would result in a substantia! net reduction of 
man-hours. 

5. The recommendations in this report stem from the plausible theory that for- 
alized procedures should not be used where informal procedures will do just as 
well and save time. For example, field examiners and lawyers should use face- 
to-face meetings with each other as a substitute for formal conferences and ex- 
change of memoranda. The telephone should be used wherever possible in com- 
municating with the parties, instead of letters and conferences. In general the 
preparation of written documents in connection with case handling should be 
minimized to the extent consistent with maintaining an authentic and reliable 
basic record. 

6. Most of the recommedations represent the distillation of discussions with 
flicials of the National Labor Relations Board. It should also be added that the 
investigator found no “horrible” examples of bad administration. On the con- 
trary, he was impressed with the general competence and sense of devotion to the 
job which he found prevailing among Board staff in the field and in Washington. 
The investigator found an admirable willingness on the part of the staff to explore 
methods of improving operations and a capacity to examine their own work ina 
critical way. 
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7. Finally it should be said that the analysis and recommendations are offered 
with humility and not as eternal verities. This report will serve the purpose jr 
tended for it if it is usable as a background against which the Senate Committee 
on Labor and Public Welfare can elicit testimony from all groups which have an 
interest in this problem of expeditious implementation of the national labo; 
policy. 

If this report has any merit, it is not because the investigator sets himself out 
as having intelligence or knowledge superior to the Board staff concerned with 
these matters but because as an outsider with some background in the field of 
Government regulation of labor problems he can bring to bear perspectives which 
are not always available to the administrator harassed by the day-to-day exige: 
cies of his job. 

As is apparent from an examination of these statistics, improvements hay; 
been made in cutting down processing time, particularly in representation cases 

3ut a lapse of between 400 days and 490 days appears to be an extraordinaril; 
long time to process an unfair labor practice case. Much more will have to by 
done to get expeditious handling of cases. 
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Nor do these statistics tell the whole story. The statistics do not show 
example, the overwhelming majority of cases which are closed informally (about 
*) percent in unfair labor practice cases, and 72 percent in representation cases) 
and therefore these data will tend to overstate the time elapsed in handling ; n 
average the entire caseload of the NLRB. 

On the other hand, to the extent that these data represent the time factors 
involved in the tough, that is, the contested cases, there is a tendency for the 
method used in compiling the data to understate the actual time lapse. The 
likelihood is that if the specific cases, either representation or unfair labor pra 
tice, decided in any given month were traced back to the date on which the 
charges or petitions were filed, the time lapse would be substantially larger than 
is computed by adding up the segments of time elapsed at various stages of cas, 
handling ina given month. Moreover, these statistics do not indicate, nor do they 
purport to, the postdecision time lapse. That is the time consumed in attempt at 
securing compliance by the regional office and the circuit court proceedings on 
petitions for enforcement or review. 

The nature of a disturbed industrial relations situation makes time a Criti¢a] 
element. It is not possible to hold the positions of the contending parties in the 
siatus quo until the Board can come to some definitive conclusion. The unio: 
majority in a representation case can be dissipated by the time an election js 
ordered. A Board order for the employer to bargain in good faith or to cease and 
desist from certain unfair labor practices may issue only after the union has beer 
destroyed. 


m 


The Board action must come expeditiously or.its practical effects are weakened 
The nature of the statute is remedial rather than punitive, and the fear of 
punishment for past illegal acts therefore does not act as a deterrent to the 
wrongdoer. Even the indirect punitive effect of a back-pay order is diluted be 
cause the workers discriminated against do not wait until their case is adjudi 
cated by the Board. They get other jobs so that such earnings are deducted 
from the employers’ back-pay liability, and even the punitive effect of a back-pa 
claim is limited. 

The upshot, to a larger degree than in other branches of litigation, is that ad 
ministrative delay weakens the force of public policy, at the same time that 
substantial harm is done to those who rely on the Board to protect the rights 
cuaranteed to them under the law. This is particularly true in the labo: 
iInanagement field, because\there is no money equivalent which can be imputed 
as the result of the failure of the law to operate speedily. 

The approach of this report is first to describe the processing of representation 
and unfair labor practice cases, and then to comment on various possibilities for 
reducing time lag. 


PROCEDURE IN REPRESENTATION CASES 


This description of the full processing of a representation case assumes the 
absence of a consent or stipulated election which normally raises no serious 
problems of delay,” and assumes a typical case running the full gamut of board 
procedures. The larger number of representation cases are in the consent or 
stipulated category. 

(1) A petition alleging a question of representation is filed in the regional 
office by the union or, in a relatively few instances, by an employer. 

(2) The case is docketed, checked for compliance with the provisions requir 
ing the filing of non-Communist affidavits, and financial and constitutional data. 
Through the office of the regional director, the case is assigned to a field examiner 
for investigation. 

(3) The field examiner investigates the facts in the case; whether there is 
actually a question of representation and u proper showing of interest, the ap- 
propriateness of the bargaining unit requested, other representation and unfair 
labor proceedings involving the employer or the petitioning union, and whether 


2 The consent election is technically known as the agreement for consent election. In the 
consent election the parties waive all rights to a hearing with all issues in dispute resolved 
in a final and binding form by the regional director. It is the regional director who issues 
the certification. 

In the stipulation for certification election, the parties waive their rights to a hearing 
before the election with the Board in Washington, D. C., finally determining all questions 
in connection with the election. The certification is issued by the Board rather than by the 
regional director. The postelection procedures here are the same as in a contested election. 
-_ 
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the character of the employer’s operations falls within the commerce jurisdiction 
of the NLRB. He then calls the parties together in a conference to find out if a 
consent or stipulated election is possible. 

(4) The field examiner prepares a final investigation report which details the 
results of his investigation. 

(5) The final investigation report is reviewed by the regional director. It will 
co to the regional director by way of a senior field examiner who appends his 
recommendations, 

(6) From the regional director, the case goes to the chief law officer. In a 
arger office, the chief law officer will assign it to a field attorney who will report 
on the case to him. 

(7) The chief law officer will set down the case for hearing which means 
assigning a date and place and hearing officer who will normally be an attorney 
on the regional staff. In addition, he will recommend the issuance of a notice 
of hearing to the interested parties. 

(8) The representation hearing is held, the hearing officer writes a report on 
the hearing without recommendation, and the transcript is forwarded to 
Washington. 

(9) The transcript and report are received in the office of the executive 
secretary ; the executive secretary then reads the hearing oflicer’s report to deter- 
mine whether the case is likely to be a difficlt one or a “no issues” case, and 
upon request may grant extension of time for the filing of briefs. If it is a no- 
issues case the executive secretary will assign the case to Board members on a 
rotating basis. If it is a difficult case, then the executive secretary will hold back 
assignment until a Board member indicates his availability for such a case. 

(10) Within the Board member's office, it normally will channel as follows: 
Chief legal assistant, supervisor, legal assistant. It is the last named who will 
draft the decision subject to successive clearances with his supervisor and the 
chief legal assistant. If the case is relatively simple, a standard one-page form, 
called the short form, will minimize problems of drafting representation decisions. 

(11) When a draft of the decision is ready, it is circulated by the executive 
secretary's office among the offices of the other Board members on the panel. If 
agreement is reached, it will then go to the executive secretary who will proceed 
to issue it formally as a decision and direction of election. If the representation 
case raises novel issues which in the judgment of the panel members require 
consideration by the full Board, a summary memorandum will be prepared and 
the case will be put on the agenda for consideration by the full Board. 

(12) Pursuant to the decision, the regional director will proceed to conduct the 
election and report the results. 

(183) In the event that the parties challenge, or make objections to the con- 
duct of the election, the regional director will ivestigate and submit a report to 
the Board. The Board will rule on the objections, and if the objections are held 
invalid, the Board issues a certificate of election. If the Board finds a substantial 
issue is raised by the objections, then it will direct the regional director to con- 
duct a hearing. 


ANALYSIS OF BOARD PROCEDURES IN REPRESENTATION CASES * 


In this section, the report is concerned with the conspicuous elements of delay 
which prolong case handling. Recommendations for improvements are suggested. 

The first obstacle to speedy handling is the routine connected with the non- 
Communist affidavit. The core of the time problem is that officers of local unions 
keep changing constantly, and it appears that keeping the compliance affidavits 
current with the movement of local officials in and out of office is a clerical task 
of some magnitude. The absence of a full complement of affidavits for any given 
local union involved in a case automatically halts Board processing procedures 
on that case. In the vast majority of cases it is clear that the temporary 
noncompliance is technical ; it is not because the local union officers are Commu- 
nists but because most of them are people who earn their living at their craft 
rather than at being union officers and it takes some time to execute and get 
to the Board what is to them a formidable legal document, or, in many situations, 
the local union may meet once a month with local officers not otherwise accessible. 


® Since this report was drafted the general counsel has instituted several changes in the 
processing of representation cases which deal with many of the problems raised in this 
analysis. A description of these changes may be found in the appendix to this report. «It 
should be noted that the early months of operation of these revised procedures has revealed 
noticeable reductions in time lapse. 





534 TAFT-HARTLEY ACT REVISIONS 


It must be candidly recognized that at this stage the non-Communist affidavit 
is serving no practical purpose. Well-known Communist Party liners have had 
no difficulty in signing affidavits that they are not Communists. Whatever else 
may be attributed to the anti-Communist affidavit, it has not prevened unions 
conrolled by followers of the Communist Party line from using the facilities of 
the National Labor Relations Board. 

A labor-saving approach to the problem of barring the facilities of the agency 
to unions with Communist officers is to amend the law to waive the affidavit 
requirement for those labor organizations that certify that their constitution 
and/or bylaws bar Communists as defined from holding any office in the organi- 
zation, the waiver to be effective for so long as this provision in the constitution 
remains and is enforced. ‘This proposal is not offered as a certain way of dealing 
with the problem of Communist-dominated unions. The proposal does purport 
to be a way of maintaining at least as much control over the use of Board proce- 
dures by Communists as there is now, and at the same time cutting down on 
the cumbersome clerical tasks imposed on the agency and on the overwhelming 
number of unions free from Communist influence. 

It may also be worth while to consider eliminating the requirement for an 
automatic annual refiling and to require filing only when there is a change in 
officers. 

The chief element in time lapse is the field examiner’s investigation of the 
representation petition. The delay stems in the first instance from a condition 
about which nothing much can be done. Field examiners operate on a case-load 
basis. They may be handling 10 to 15 cases at any particular time. The exam- 
iner is simply not free to start on a case immediately after it is assigned to him. 
He has to fit it into his case load, and if the region covers a sizable territory he 
fits the investigation into a schedule when he can get out to the site of the inves- 
igation. In turn, this has to be fitted in with the availability of union and man- 
agement witnesses. All in all, the field investigation is time consuming and given 
the present case load and the reluctance of the Congress to vote funds for addi- 
tional personnel there is no substantial relief in sight from this source. 

Arranging and holding the joint conference when it is evident that no consent 
election will result may in itself be wasteful. There should be no commitment 
to holding the conference as a matter of course, and the conference should be 
dispensed with if it appears that a consent election is out of the question. 

An effort should be made to systematize the scheduling of representation hear- 
ings so that the field examiner on a case can get a hearing date immediately upon 
request. 

In larger offices, when the final investigation report is completed, it will go, 
in turn, to the senior field examiner, the regional director, the chief legal officer, 
and/or a field attorney. Smaller regions have developed less time-consuming 
and more informal methods of internal review of a given representation case. 
The preponderance of representation cases poses no issues. These “no issues 
cases” arise simply out of the disposition of the employer or a rival union not 
to agree to a consent or stipulated election for perhaps some strategic reasons. 
There is therefore no need in these cases to adhere to an elaborate review process 
through the legal side of the regional office. The combined judgment of the field 
examiner and the regional director should be adequate and informal clearance 
on doubtful points with the legal division should suffice. 

To the extent that the unavailability of hearing officers is a factor in delaying 
the handling of representation cases, there seems to be no good reason on balance 
why experienced field examiners, in addition to the attorneys, may not also act 
as hearing officers. This is being done in some regional offices of the Board. 
If the field examiner who originally investigated the case is used, much time 
ean be saved by the single handling. 

It may also be possible in the “no issues” representation cases to devise a 
short form stipulation by union and management in lieu of hearing. The stipu- 
lation would cover the material facts, the questions in dispute, the waiving of 
hearing and of briefs and all procedure to the point of Board decision, For the 
purposes of Board decision, the stipulation would constitute the full record 
of the case. In line with a recommendation later in this report, the point of 
decision in the short form stipulation can be the regional director instead of the 
Board. 

In the later days of the Wagner Act, the Board developed the technique of the 
prehearing election. The prehearing election, as the term suggests, involves an 
election before hearing. The effect of the prehearing election was to wash out 
many of the issues in dispute, and in the vast majority of the cases, no hearing 
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was subsequently requested by either side. The Taft-Hartley Act rules out the 
prehearing election unless there is consent by all the parties in interest. 
~ To be sure, the prehearing election is susceptible of abuse if issues which may 
ter arise in collective bargaining are left undecided in the representation pro- 
eeding. But on balance, the prehearing election expedited elections and saved 
wnsiderable amount of time and public money. The Taft-Hartley Act should 
be amended to reinstate the prehearing election procedure. 

here appears to be no good reason why contested representation cases should 
be routinely processed by the Board in Washington. Something on the order of 
i0 days elapses between the close of the representation hearing and the Board 
decision. This stage of the process consumes the largest segment of the total 
time lapse between the filing of the representation petition and the issuance of 
the Board’s decision. Nor, given the structure of organization which the act 
seems to impose on the Board, is there any hope of reducing this time substan- 
tially. Later in this report, we shall have something to say about this phase of 
the problem. Here it is enough to say that the requirements of due process do 
not seem to require the multiple review and clearance which now goes on in 
connection with representation cases. It should be recalled that the repre- 
sentation case has been already thoroughly processed in the regional office. The 
excessiveness of this review is further accentuated by the fact that 45 percent of 
the representation cases handled by the Board in Washington are the short-form 
type, which means that there were no substantial issues involved but an applica- 
tion of already established law. Only 10 percent of the representation cases 
raise sufficiently novel issues to require a decision by the full five-man Board. 

Moreover, the representation proceeding is essentially an investigatory pro- 
ceeding. The Board’s decision in a representation case is not directly review- 
able by the courts, except that the order may be so reviewed in a subsequent 
unfair labor practice case based on an employer’s refusal to bargain. 

‘A solution to this problem of excessive review is to permit the regional director 
to issue the decision and to allow appeal to the Board in Washington, in a pro- 
cedure comparable to the certiorari petition of the United States Supreme Court. 
The application of the certiorari principle would mean that appeal to the Board 
in representation cases would lie not as a matter of right for the aggrieved 
party, but as a matter within the discretion of the Board. 

Making the regional director the effective end point in the representation 
procedure, would actually involve little more work in the regional offices than 
is now being carried on in connection with representation cases. Under the 
law, the hearing officer now reports on the representation case without recom- 
mendation. It would require little more work for the hearing officer to make 
recommendations to the regional director which, under this proposal, could serve 
as the basis for the regional director’s action. 

Aside from a saving of staff man-hours on the Board's side, the shortened pro- 
cedure would give the Board members themselves more time to spend on the 
really important representation cases which would come to them on appeal. And 
if the Board followed a sufficiently hard-boiled policy on what cases it would hear 
on appeal—namely, only those which posed novel issues on which there was 
no settled law, or those in which there were conflicting findings by regional 
direectors—only a small percentage of the cases which are now processed by the 
Board would be handled by it under the new arrangement. 

Giving final authority for representation decisions to the regional director 
would, in brief, shorten the time which it now takes to process representation 
petitions. Such a change would probably require an amendment to the Labor 
Management Relations Act of 1947. 

The Taft-Hartley requirement that a certification may be issued only after a 
joard-directed election forecloses abbreviated methods of determining. the exist- 
ence of a majority. Permitting the Board to use other methods where applicable, 
such as a cross-check of union membership cards and employment rosters would 
speed up the final stages of representation procedure and yet provide generally 
the same measure of certainty with respect to the results. This would require 
an amendment to the act. 

In a few regions, it was found that the simple problem of getting ballots 
printed through the Government Printing Office was responsible for some delay. 
The regional director should be permitted to utilize the form of duplication; 
mimeographing, offset printing, etc.—and the site of duplication whether Gov- 
ernment Printing Office or not--which will make for the speediest holding of 
elections, ' 
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PROCEDURES IN UNFAIR LABOR PRACTICE CASE 


The processing of an unfair labor practice charge in the regional office js 
rather similar in outline to the processing of a representation petition. 

1. The unfair labor practice charge is filed on suitable forms in the appropriate 
regional office of the National Labor Relations Board. 

2. The charge is docketed, compliance with section 9 (f) (g) and (h) by 
the charging union is checked and assignment of the case to a field eXaminer 
is made through the office of the regional director. 

3. The field examiner conducts his investigation, in the course of which he 
examines the files on previous cases involving the union and the employer. He 
checks on whether the Board has jurisdiction, particularly with respect to the 
commerce facts. He will then arrange a conference between the parties of 
interest. 

4. In the joint conference between the union and the management, he wil! 
continually press for an informal adjustment of the dispute. If he thinks ther 
is no merit to the charge, he will seek to persuade the charging party to with 
draw the charge rather than have the regional director dismiss the charge. I 
there appears to be merit, the field examiner may try to secure the elimination 
of the illegal acts and get the case settled informally. Finally, if the acts 
charged appear to be true, and serious enough, and demand some sort of forma) 
action by the Board, the field examiner will undertake to get a comsent decree 
whereby the respondent agrees not to contest the entry of a court order uphold- 
ing the Board's decision as agreed to. If the charge reaches this stage, the chief 
law officer and the regional director will be actively involved in the proceedings 

5. If attempts at settlement fail, the field examiner writes a final investiga 
tion report in which he sets forth the essential facts with respect to the charge, 
including commerce jurisdiction. He will recommend whether or not a com- 
plaint should issue. 

6. The final investigation report will be reviewed by a senior field examiner 
and/or the regional director. He will indicate his concurrence or disagreement 
with the final investigation report. 

7. The final investigation report is then reviewed in the legal division of the 
regional office by a field attorney under the supervision of the chief legal officer 
On occasion, the attorney may ask the field examiner to investigate additional 
points which are necessary to fill out the case. The attorney will then prepare 
& Memorandum concurring in or rejecting the findings and recommendations of 
the final investigation report. In some regional offices, the attorney will pre- 
pare an independent memorandum on the charge. 

& On the basis of the investigation report and legal analysis, the regional 
director will dec'Ce whether or not the charge warrants the issuance of a com- 
plaint. If the case raises a novel point for which there is no firm precedent 
in Board decision, he will request advice from the General Counsel in Washing- 
ton. If the regional director approves the issuance of a complaint, he will hold 
hack the formal issuance until he has requested and received a date for the 
trial examiner’s hearing from the Trial Examiner’s Division in Washington. 
He then proceeds to issue both the complaint and the notice of hearing at the 
same time. If the regional director refuses to issue a complaint, appeal from 
the regional director’s disposition of the charges lies in the General Counsel. 

9. The chief trial examiner assigns a trial examiner to hear the case. With 
the exception of a group of trial examiners based in San Francisco, all trial 
examiners operate out of the Washington office. Postponements of the original 
date of the hearing are not infrequent, and the chief trial examiner also acts on 
these postponement motions. 

10. The hearing before the trial examiners is held and an attorney in the 
regional office will almost invariably appear in behalf of the General Counsel 
At the conclusion of the hearing, the trial examiner may, on his own, or at the 
request of counsel for either side, keep the record open for a specified maximum 
period for the submission of briefs. 

11. The trial examiner proceeds to write and issue his intermediate report 
after the record is closed. 

12. If no exceptions are taken to the trial examiner’s intermediate report 
within 20 days, the intermediate report is automatically made the decision of 
the Board. 

18. If exceptions are taken to the intermediate report, the case goes to the 
Board. The executive secretary assigns the cases in order of receipt, to the 
Board member who has indicated his availability for assignment of an unfair 
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labor practice case. The major administrative responsibility for processing the 
case falls on the chief legal assistant to the Board member who happens to be 
the chairman of the panel to which the case has been assigned. The detailed 
review of the record in the case is made by the legal assistant under the super- 
vision of a supervisor and the chief legal assistant. After a draft of the 
proposed decision has cleared within the panel chairman’s office, it is circulated 
among the Board members who are part of the panel, and there it is reviewed 
by the respective legal staffs. 

“14. The case is then scheduled for the agenda of the so-called subpanel which 
is made up of the chief legal assistants of the Board members participating in 
the panel who have consulted with their principals in the meantime and are 
fully informed on their positions. 

Also present are the legal assistant who has read the record and his supervisor. 
if there is agreement on the approach to the case in question, a proposed decision 
based on principles drafted and circulated will be assented to. If, however, in 
the opinion of a Board member the case should be decided by the full Board, 
the case is put on the agenda of the meeting of the full Board, and a memorandum 
is prepared on the points at issue, which constitutes the basis of discussion among 
the Board members themselves, 

15. At the full Board meeting, the case is discussed, decided and it is indi- 
cated who will dissent if there are any dissents. Drafts of the majority and 
lissenting opinions are circulated through the executive secretary so that each 
side can deal with the issues raised by the other side. The Board’s decision 
order and accompanying opinions are issued. 

16. The regional director undertakes to secure compliance. If there is no 
compliance then the regional director will normally recommend that the Board 
seek an enforcement decree in the Court of Appeals. 

17. When the office of the general counsel is informed by the regional director 
that enforcement proceedings are in order, the preparation of the appropriate 
documents is under the general direction of the associate general counsel in 
charge of the Division of Law, and specifically under the supervision of an 
assistant general counsel in charge of enforcement. Since enforcement is a 
Board function, the preparation of the case for review is carried on in consul- 
tation with the Board’s solicitor. 

18. The managing attorney proceeds to set in motion the machinery to meet 
the technical requirements of the court of appeals with respect to filing of the 
record, notice, printing of briefs, etc. 

19. Oral argument is had before the court on the enforcement petition. The 
Board’s decision may also reach the court of appeals via a petition for review 
by the party aggrieved by the Board’s order. In its answer to the petition for 
review, the Board normally petitions for enforcement. 

20. After the court hands down its decision on the Board's petition for enforce- 
ment, the regional office checks on compliance. 

21. If compliance is not effected, consideration is then given to the initiation 
of contempt proceedings against the respondent in a court of appeals unless 
certiorari proceedings have been instituted in the United States Supreme Court. 
The instituting of contempt proceedings will await the outcome of certiorari 
proceedings. 

22. Depending on the nature of the contempt action, the Court may itself 
hear the motion for contempt or assign a master to take evidence and render a 
report. If the latter, then there will be argument by the Board and the respond- 
ent on exceptions to the report of the referee appointed by the Court. 


ANALYSIS OF NLRB UNFAIR LABOR PRACTICE PROCEDURES 


At the outset, it should be said that there are no large segments of time which 
can be saved in processing unfair labor practice cases and yet conform to the 
standards of procedure which the Administrative Procedure Act imposes and 
which the Labor Management Relations Act provides for. 

The general counsel should explore the ways in which the charge forms com- 
pleted by the charging party will contain enough information to reduce, to the 
extent possible, subsequent investigation by the field examiner. To be sure, 
the whole burden of supplying the supporting data cannot be put on the charging 
party. Certain information, such as commerce and payroll data, will be fully 
available only to an official of the National Labor Relations Board. 

The general counsel should consider the preparation of a simply written pub- 
lication on how to present a charge or petition to the National Labor Relations 
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Board as a guide to persons and organizations seeking access to the Board's 
facilities. It would also seem desirable that charge forms which are presenteg 
in person be prepared with the assistance of a field examiner or other pr fes 
sional Board employee to avoid, as much as possible, later requests for addit ! 
information. Many regional offices already follow this practice, and it woul id | be 
useful to make it standard practice in all Board offices. 

As we have said with respect to representation petitions, the non-Communist 
affidavit requirement can be revised, serve the same purpose that it is now 
serving, and, at the same time, not be a source of excesive delay. 

‘The field examiner’s investigation is the most crucial part in the processing of 
unfair labor practices. Yet this analyst finds himself quite thwarted in isolat- 
ing segments of time which can be genuinely saved in this process. The job 
of the field examiner is one requiring a firm background in the meaning of the 
law (which now runs into ninety-odd volumes), personal qualities of tolerance, 
and firmness and talents for conciliating hostile groups. The key to potential 
sources of time savings lies in these imponderables. 

One of the blocks in the field investigations is, not infrequently, the inabiilty 
to secure payroll and commerce data which can come only from the employer's 
files. An unwillingness on the part of the employer to provide this information 
will account for a substantial loss of time. The answers to this problem are not 
clear cut. On the one hand, it may be argued that the Board should be more 
liberal in authorizing the use of prehearing subpenas, on the theory that the 
investigative process is an integral part of the administration of the law; and 
that moreover the investigation is as likely to result in a dismissal or other in 
formal settlement, as it is in the issuance of a complaint. Even the issuance of 
a prehearing subpena, however, does not solve the problem completely because 
ensuing litigation (if the respondent seeks to litigate the enforcement of the 
subpena), will in itself be very time-consuming. 

The other side to this question in the view of some lawyers is this: an NLRB 
proceeding is essentially an adversary proceeding with the general counsel in 
effect acting as prosecutor, the general counsel should not be given a club which 
will make it mandatory for opposing counsel to give away his case in advance 
of the hearing. 

In terms of internal arrangements in the regional offices, several suggestions 
may be in order, none of which singly, it may be added, will be responsible for 
the saving of substantial blocks of time. Review of the field examiner’s field 
investigation report should not wait until the document is completed, but the 
examiner should be encouraged to consult informally with a staff attorney as 
the investigation develops. In one office, for example, the practice is followed 
of assigning a field examiner and an attorney to a case at the same time, even 
though the attorney may not get to work intensively on the case until some later 
period. This praetice has two advantages: It gives the attorney a working 
knowledge of the case which minimizes the time he needs to spend on it after 
the file comes to him in the normal course; it also minimizes time-consuming 
reinvestigations. 

The systematic in-service training of field investigators is another area which 
should bear investigation by the Board. It is clear that some eXaminers are 
noticeably better than others; they get a higher proportion of informal settle 
ments, their reports are more pointed, they wind up an investigation more 
quickly. The question is: Are some of these talents teachable, or are they 
so much a part of the temperamental and intellectual equipment which the 
examiner brings to the job that a training program would be so much more 
time consumed in non-case-handling activities? Nobody knows for sure what 
the answers are, but it is certainly worth trying on limited experimental basis. 

There are no easy answers either to the time factor involved in the trial 
examiner’s phase of the hearing. Postponements of the hearing should not be 
granted as a matter of routine, but should be granted only on the most com- 
pelling reasons—in short, a tough policy cn postponements of the hearing and 
for extension of the time for filing briefs after hearing. 

The quality of the record may be improved if the trial examiners will be 
continually alert to possibilities for utilizing the technique of stipulation in 
narrowing the issues which are to be adjudicated. The regional office attorneys 
also can help in shortening the size of the record by attempting to secure pretrial 
stipulations wherever possible in getting the record to focus more directly on 
the precise issues in litigation. 

A random sample of hearings closed in a given period indicates that the original 
deadline for the filing of briefs was extended in 10 out of 13 cases with the 
respondent usually requesting the extension. 
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The filing of briefs consumed 30 calendar days after the close of hearings. No 
doctrinaire conclusions should be drawn from these data. Not all of these 30 
lays are wasted as far as the trial examiner is concerned. He may be hearing 
another case or he may begin studying the record even before the briefs come in. 

This much can be said properly: The Trial Examiners’ Division should review 
its practices with respect to— 

(1) Permission to file briefs after the close of hearings. 
(2) Granting, as a matter of routine, requests for extending the time for 
filing of briefs. 

In writing the intermediate report, the trial examiner has no professional 
assistance of any sort. Considering the crucial importance of the intermediate 
report, it would seem worthwhile for the trial examiner to be able to utilize 
a souree of assistance for legal research. Accordingly, it is recommended that a 
reservoir of legal assistants he established in the Trial Examiner’s Division 
which the individual examiner could draw on the same way that a judge 
utilizes a law clerk; such an arrangement could result in a substantial saving 
of the examiner’s time and expedite the issuance of his intermediate report. 

The sheer weight of the Board members’ legal machinery imposes delaying 
factors over and beyond that required by the process of reviewing intermediate 
reports. Each Board member has a legal staff of 18 professional people which 
includes a chief legal assistant, 3 supervisors, and 14 legal assistants. The staff 
has been reduced as a result of budget cuts since this was written but the 
magnitude of reduction does not affect this analysis. In addition, there are a 
solicitor and associate solicitor functioning as legal advisers to the Board 
members as a whole. 

The size of the legal staff attached to each Board member’s office is inherent in 
the act which prohibits a pool of attorneys in the service of the Board as a whole. 
I have no evidence that, given the existing caseload, the number of legal assist- 
ants in the respective Board member's staff is excessive or insufficient. 

It is manifestly impossible for the Board members to deal with 14 different 
legal assistants, and the need is self-evident, therefore, for tiers of authority 
between the Board member and the lower echelons of his staff. But, the mere 
existence of a staff of this size in each Board member's office consumes time in 
such activities as clearances, conferences, and transporting papers from one 
office to another office. It is important to recall that this up-and-down move- 
ment of papers is likely to be duplicated in each of the additional Board mem- 
bers’ offices who are on the panel; and if the case involves the full Board, then 
the movement from legal assistant to supervisor to chief legal assistant to Board 
member is multiplied fivefold. This does not take into account the role of the 
office of the executive secretary which is the hub of all of this activity. Yet, 
it is difficult to see what alternatives there are under the law. 

The background for the establishment of this elaborate legal staff in each 
Board member’s office is the elimination by law of the Review Division type 
of operation which constituted the Board’s legal division under the Wagner 
Act. It was felt that the Review Division had, in effect, taken over the decision- 
making function of the Board. 

Whatever the background, it is important to recognize that the present legal 
machinery in the Board member's offices is cumbersome and imposes elements 
of delay, over and above those inherent in the nature of the job at hand. 

The situation could conceivably be worse. As it is now, a detailed review 
of the record is made by only one person—the legal assistant attached to the 
Board member’s staff, who heads a particular panel. If the Board interpreted 
its responsibility to require 3 or 5 legal assistants each engaged in a page-by- 
page reading of the record, the condition of the Board’s docket would border 
on the impossible. 

Basically, the massive proportions of the legal machinery are attributable to 
a condition over which the Board has no control, or, at least, only partial con- 
trol. It is a mass production judicial agency. In fiscal year 1950, the five- 
member Board issued decisions in 2,951 cases of all types. In one form or 
another, Board members were responsible for rendering personal judgment on 
60 cases a week more or less, not counting their deliberations on actions subse- 
quent to decision and the administrative details involved in running an agency 
with several hundred employees. The Board’s decisions must rigorously justify 
the findings of fact with an opinion on each finding and a resolution of every 
conflict on which the decision hinges. 

This case load exceeds the total number of appeals and proceedings com- 
menced in all of the 11 circuit courts of appeal in fiscal year 1950. (Report 
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of the Administrative Office of the United States Courts, p. 132, 1950 fisca] 
year.) At the end of 1950, there were 65 judgeships to handle this case load 

There are three proposals to ease the enormous burden on the Board. One 
approach is to increase the number of Board members, say to seven, as was 
contemplated in one version of the amended act before it was passed. The 
advantages of this are almost purely conjectural. A seven-man Board would 
not save any time for those cases which required full Board action. On the 
other hand, it would mean equipping each of the Board members with a ful 
legal staff, and, more important, it would mean getting a meeting of minds 
among seven people, which is always more difficult than getting it among five 
people. The net saving in elapsed time is not likely to be substantial if any. 

Another alternative administrative arrangement for the legal staff of the 
Board members is to set up a legal pool upon which the Board members could 
draw for legal assistance. This would require an amendment to the law, 
In a limited sense this is comparable to the old review division but it would 
seem that adequate safeguards can be provided which would prevent this pool 
from being a policymaking instrumentality in its own right, which was the 
major objection to the old review division. 

Under this scheme a limited number of legal aides (say 2 or 3) to individual 
Board members would concentrate on analysis. . 

The advantages which such an arrangement would have are perhaps some of 
the following: 

(1) Free the Board members from time-consuming, non-case-handling 
activities. 

(2) Cut down on the up-and-down movement of papers within the Board 
members’ offices and between the offices of the Board members. 

(3) Reduce the human frictions which inevitably develop between staff mem- 
bers of the respective offices. 

(4) Make possible a more flexible utilization of attorneys’ time than is now 
possible with five separate noninterchangeable staffs. For example, it might 
be possible to achieve a better coordination of personnel so that the attorney 
who works on the case prior to decision can be utilized to work on the same 
case when it reaches the enforcement stage. 

(5) It is not unlikely that the aggregate number of attorneys employed in a 
pool arrangement of this sort would be less than is now in the individual offices 
of the Board members. 

In considering a central legal unit on the Board side it is conceivable that 
the more routine cases could be handled by this unit, with only the issues 
cases processed by a small legal staff in the individual Board member’s office 
in the existing manner. An approximation of the cases which raise issues of 
consequence may be determined by the proportion of cases which are decided 
by the full Board-in contrast to the cases which are decided by a three-man 
panel. One-third of the unfair labor practice cases are decided by the full 
Board. 

The investigation indicates that the legal assistant’s job of analyzing and 
digesting the record in a given case is not one in which the particular viewpoint 
of a Board member is necessarily relevant. Another way of saying this is that 
the legal assistant does not angle his analysis of the record to what he thinks 
are the special viewpoints of the Board member he is working for. If this is so, 
then the existence of five separate staffs of legal assistants does not appear to be 
an indispensable requirement for assuring that the decision of a Board member 
in a particular case shall be an independent decision and not the decision of an 
impersonal review division. 

It looks as if it is possible to carry out the intent of the provision in the present 
statute for independent review of a case by each individual Board member with 
out imposing a structure of what are really five separate review divisions, each 
of which requires the expenditure of overhead administrative time having noth 
ing to do with case handling. It is a fair assumption that an integrated legal 
division in the Board member’s side of the agency operations will reduce this 
overhead non-case-handling time, and therefore permit more man-hours of work 
for case handling. 

Finally, we must candidly face up to the fact that the Board member cannot 
read the full record himself, given the present caseload. He must necessarily 
rely on “crutches” of one sort or another. So that the choice is not between the 
Board member reading the full record himself and having somebody else do it 
for him, but between two types of crutches. As far as this investigation has any 
merit, the choice is between one review division or five review divisions. 
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In any case, the Board should be given some leeway within which to order its 
eval staff into a more efficient administrative arrangement. 

Consideration should be given to a more vigorous use by the Board of the 
njunctive relief available to it under section 10 (e) of the act. Section 10 (e) 
provides, in part, that the Board may petition the court of appeals for a restrain- 
ing order in connection with its petition for enforcement. The Board has used 

10 (e) restraining order in a few cases where it has had reason to believe that 
he effect of the order would be nullified by an action of *he respondent pend- 

y the final adjudication of the case by the court. 

rhe use of injunctive relief at this point has a good deal of justification where 
rdinary injunctive relief is normally most vulnerable to criticism from a due 
process Standpoint. The 10 (e) injunction can issue only after the complete 
processing of a complaint up to and including the point of Board decision. It 
stands in a different posture in this respect than the 10 (j) and 10 (1) injunc- 
tions Which are based only on a presumption by the general counsel that the 

rges are true; a presumption which can and has frequently been rebutted by 

subsequent Board decision. The judicious use of the 10 (e) injunction can go 

a long way to prevent the nullification of the effect of a Board order while the 
uit court is considering the petition for enforcement. 

Che problem of allocating responsibility for the time elapsed in completing the 

forcement procedures is rather involved. And in the Dicnaside that follows 
on this point no inference is intended that the responsibility is solely that of 

» Board or of the courts. The enforcement process involved a sequence of 
interrelated steps. For many purposes enforcement is the most critical stage. 
This is the most crucial stage of a Board order, because the Board order alone 

ries no force whatsoever. The respondent may with impunity disregard the 
rd’s order and suffer no discomfort other than an increased back-pay bill in 

S (3) ease. And even this is losing much of its force in a tight labor market 
re workers, discriminatorily discharged, say, take other jobs and thus lighten 
oad of any subsequent back-pay award. Other than 8 (3) cases, only the 
nse of litigation serves as a deterrent. 

(m average, it takes 4 months between the time a case is referred to the Divi- 

of Law for enforcement and the time the case is mailed to the court and 
S months between the time the Board releases the case to the court and the date 

he court’s decision. Something on the order of a year, then, is required to 
complete the enforcement process. 

here is great variation among courts of appeals in the time that it takes to 
ssiie a decision after the complete record is received. On the lower end of the 

uge, the third, fourth, and seventh circuits will consume under 5 months. On 

higher end of the range, there are the ninth circuit, with more than 12 months; 
enth and sixth circuits, with 10 months; and the fifth circuit, with almost 
10 months. 

Important segments of time consumed in the court review and enforcement 

ge are, as we have said, not within the control of the Board. For example, 

6 of the 11 cireuits is the Board permitted under the rules of the court to 

t its own brief. In the other five circuits the printing of the brief is under 
irection of the clerk. As of May 7, 1951 (when the investigator interviewed 
managing attorney in charge of supervising this phase of the work for the 
rd), a spot check was made of 10 cases chosen at random to determine the 
apse between the date the brief was sent to the clerk for printing and the 
the record and brief were printed. The results of the spot check are as 


ows: 


Date documents sent for | : 

Circuit - Date recsived 
winting (as May , : 

court ete ing (as of May 7, | in Washington 


Mar. 7 Not received. 
Mar. 13 Do 
do Do. 
Mar. 22 | Apr. 19. 
Feb. 14... Not reeeived 
Compliance . - 
Feb. 9_. . Do. 
Jan. 25 Do. 
do... Apr. 9. 
Mar. 1 ese Not received, 
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Time could undoubtedly be saved if the Board were permitted to let out its 
own printing and not be subject to the varying rules of five circuit courts in this 
respect, including some of the circuits which carry a relatively heavy load of 
Board cases. No attempt has been made to find out what such grant of authority 
to the Board would mean for the individual courts of appeals affected. y 

The enforcement and review procedure is not the only point at which the 
ultimate effective compliance with the Board's decision can be delayed. A bellig 
erent respondent may also utilize the technicalities of the contempt procedure 
to escape or delay punishment for violation of the law. It seems more difficult 
to secure effective contempt action arising out of a Board case (which can only 
be initiated after a court enforcement decree representing the culmination of 
perhaps 2 to 3 years of litigation) than it does out of a violation of a State 
court restraining order issued with few, if any, due-process safeguards. 

At a conservative estimate, it takes more than a year on average to secure 
adjudication of a contempt petition after the enforcement decree has been 
entered. In the Weirton Steel case, an extreme case to be sure, the adjudication 
of the contempt citation took more than 7 years after the enforcement decree 
had been entered. (See Appendix Contempt: Proceedings initiated or concluded 
in the Court of Appeals since January 1, 1950.) 

One approach which is*¢offered for consideration as a way of expediting the 
court review of Board decisions may be derived from the structure and organiza- 
tion of the Emergency Court of Appeals, originally established to review orders 
of the Office of Price Administration. By statute, it now performs the same 
function with respect to the Office of Price Stabilization. 

The Emergency Court stands half way between a specialized court like the 
Court of Claims on the one hand, and the regular courts, on the other. Its case 
jurisdiction is strictly defined, but the judges are drawn from the current 
roster of Federal district courts and the circuit courts by the Chief Justice of 
the United States Supreme Court. The case loads of these judges in their home 
courts assigned for duty in the Emergency Court are reduced to make possible 
their participation in the Emergency Court. It brings to bear the kinds of 
judgment acquired in sitting on cases in the general law to the problems of a 
specialized field of law. 

An adaptation of the Emergency Court of Appeals concept of judicial review of 
administrative acts to the review of NLRB orders seems to offer many fruitful 
avenues of inquiry. In broad outline, a system of judicial review of Board orders 
might appear something like this: 

1. The establishment by statute of a Labor Court of Appeals with the same 
jurisdiction now exercised by the 11 circuit courts in respect to the enforcement 
of Board decisions. 

2. The assignment by the Chief Justice of the United States Supreme Court of 
perhaps 18 judges from the district and circuit courts, who, in turn, would be 
assigned in panels of 3 by the designated chief judge of the labor court when and 
where cases are to be heard. There would be no established terms of the court 
but the 3-judge courts would sit when and where required and could be expected 
to hear the cases much sooner after docketing than is now possible when the 
NLRB cases are part of a crowded court calendar. 

3. It might be necessary to appoint additional judges to the various district 
and cireuit courts but not by the same number that would be utilized in sitting 
on Board cases in this new proposed court because the judges in the labor court 
would be part time. 

The potentialities for time saving in such a system might be inferred from 
the record of the Emergency Court of Appeals compared to the circuit courts 
generally. Kor fiscal year 1950, 7.1 months, on average, were consumed from 
the filing of complete record to final disposition in the circuit courts generally. 
Five months were consumed on average in the Emergency Court of Appeals 
between the filing of the complaint and the court's decision. A more precise 
comparison accentuates the difference in lapsed time in favor of the Emergency 
Court of Appeals; the average time lapse between the filing of the last brief and 
the decision was 2.9 months, less than half of the time consumed in the circuit 
courts generally. 

In brief, the application of the Emergency Court of Appeals concept to the 
adjudication of NLRB cases would mean specialized machinery but not exces- 
sively specialized judges. 
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SUMMARY OF RECOMMENDATIONS 
[Major recommendations are in italics] 
iI A. General Recommendations 


Waive non-Communist oath requirements for labor organizations which 


e tify that they have incorporated appropriate provisions in constitutions or 
nylaws barring Communists, and fellow travelers from holding office, and that 
e ch provisions are being enforced, (Requires legislation.) 

{ 

\ B. Recommendations With Special Relevance to Representation Procedures 

F 


Eliminate joint conference between the parties as a routine procedure. 
» Systematize the scheduling of representation hearings so that dates for 
p hearings can be assigned immediately on request by the field examiner. 
Reduce internal processing of final investigation report to eliminate rout- 
¢ and extensive review on the legal side of the regional office. 
|. Use qualified field examiners as representation hearing officers instead of 
elying solely on the regional attorneys. 
Devise stipulation form as a possible substitute for hearings if the parties 
enable. (Probably requires legislation. ) 
Reinstate the prehearing election. (Requires legislation.) 
Wake the regional director the effective end point with respect to all issues 
spute in the representation procedures subject only to a limited right of 
ppeal to the national board. (Requires legislation.) 
s Permit, wherever feasible, the utilization of abbreviated means of deter- 
g majority status such as cross-check of union membership cards and 
ployment roster instead of making an election mandatory. (Requires legis- 


”. Allow more flexible means of getting representation ballots printed. 

(. Recommendations With Special Relevance to Unfair Labor Practice Procedures 
1. Maximize the possibility of securing the basic data the first time by (@) 
oviding the assistance of a professional staff member to charging party in 
ng out forms; (%) issuing an educational pamphlet on how to bring a case 
ore the National Labor Relations Board. 

». Assign an attorney and field examiner to a case at the start of the investi- 

3. Consider the institution of a training program for field examiners, 
|. Trial examiners should be tougher in granting postponement and extensions 

f time for filing briefs. 

5. Trial examiners should study the more systematic use of various stipula- 

on techniques as a way of reducing the size of the record. 

6. Provide a pool of law clerks available to the trial examiners. (Requires 

vislation. ) 

Partial centralization of legal assistance to individual board members. 

Requires legislation.) 

’. More liberal use of 10e injunction after Board has issued a decision. 

%. Consider the establishment of @ special circuit of the cireuit court of 

ppcals with specialized machinery but with the judges utilized on a part-time 
sis from the existing roster of district and circuit court judges. (Requires 
slation,) 


APPENDIXES 


\PPENDIX A—SUMMARY OF NEW “R” CASE PROCEDURE INSTITUTED BY THE 
GENERAL COUNSEL 


In order to expedite the processing of representation cases in the field, the 
veneral counsel conducted a series of staff conferences, and on March 14, 1952, 
ssued instructions to the regional offices putting into effect new procedures for 
andling such cases. 

The basic objective will be accomplished largely by the elimination of review of 
ecal questions prior to notice of hearing or dismissal, except in unusual cases 
Where the regional director feels that the question of law presented by the facts 
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warrants legal review. Various other procedural changes are made to expedit, 
the moving of “R” cases through the various intermediate stages to the close of 
the hearing. The new procedures also are designed to permit regional directors 
a greater flexibility in the use of staff by which it is expected that the processing 
of all cases will be expedited 

Following is a summary of the general counsel’s memorandum of March 14 
detailing the operation of the new process : 

Upon filing of the petition, the initial letter notifying the parties of the filing 
will be sent out immediately. Immediately upon assignment of the case, the 
field examiner telephones the employer involved.’ If the employer has not 
ceived the notification, the field examiner advises him of the filing of the petition, 
the unit alleged to be appropriate, etc. If the employer agrees to an election, t 
election details in many instances are arranged on the telephone with the company 
and the petitioner. In the event a large number of employees are involved and 
election details are complicated, a conference may be arranged to resolve such 
problems. If intervenors ahe involved they, of course, will be consulted to dete: 
mine whether or not they will consent to an election. 

if the employer raises questions which need discussion and indicates that a 
consent election would be entered into if the questions can be resolved or, if ques 
tions of fact are raised which require further investigation, a conference ma 
be arranged 

When a consent agreement cannot be obtained and it appears that a joint con 
ference would be fruitless, the field examiner immediately reports verbally the 
issues and pertinent facts to the regional director ov designated supervisor. If 
the regional director agrees that a notice of hearing should issue, a hearing date 
is set immediately and informal telegraphic notice of the hearing is sent to the 
parties giving, wherever possible, the minimum notice running from time of 
anticipated receipt of the wire prescribed in the Agent’s field manual. The 
wire is also to contain a statement that formal notice of hearing will follow. At 
the same time the formal notice of hearing is prepare‘ and sent to the parties in 
the usual manner. 

Procedures for discovering and notifying possible interested parties may pre- 
sent special problems. A method suggested for accomplishing this witho 
delaying handling of the case is as follows: 

Upon filing of petition, and up to issuance of notice of hearing, telegrams 
be sent to other labor organizations claiming or believed to have an interest, 
notifying them of the petition and briefly describing the unit. The telegram w 
state that unless assertion and evidence of interest are received within 48 hours 
the regional director will assume the labor organization asserts no interest in the 
proceeding. 

If a consent agreement is obtained during the 48-hour period, possible inter- 
venors are to be called by telephone at ence without waiting for tne 48 hours t 
elapse. 

Where a joint conference is held and informal adjustment is not obtained the 
procedure outlined above will apply, modified to the extent required by circu 
stances, If the conference is conducted in the regional office the verbal report t: 
the regional director or designated supervisor may be made during a recess in tlie 
conference, a hearing date is set at that time and, if possible, the parties are served 
aut the conference with formal notice of hearing. Otherwise they are presented 
with an informal notice of hearing which includes a statement that formal notice 
of hearing will follow. 

If the conference is conducted away from the office, a consent election is not 
obtained, and a hearing is appropriate the field examiner recesses the conferenct 
and calls the regional director or designated supervisor reporting the facts and his 
recommendation to issue notice of hearing. If the regional director or the super 
visor concurs, a hearing date is set during the conversation and the informa 
notice of hearing described above is presented to the parties by the field examiner 
in the meantime the regional office prepares and issues the formal notice of heat 
ing to the parties listed by the field examiner during the telephone conversation. 
if the hearing date cannot be set during the telephone conversation with the 
regional director or designated supervisor, the field examiner simply advises the 





1 This assumes that petitioner has submitted a showing of interest which is adequate on 
the basis of the petitioner's claim of the number of employees in the unit. Otherwise, the 
initial telephonic contact is not made until and unless the showing is made in accordance 
with past practice. 
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rties that a notice of hearing will issue. Thereafter, as soon as the region fixes 
he date for the hearing, it sends the informal telegraphic notice of hearing 
iescribed above to the parties without awaiting the return of the field examiner to 

he office, and at the same time issues formal notice of hearing. 

Subsequent to issuance of the notice of hearing but before the hearing is held, 
short memo or final investigation report covering the issues and relevant facts 
uy Which the recommendation to issue notice of hearing is based is submitted to 

the regional director or designated supervisor, If it appears to the supervisor 
that the notice of hearing should not have issued, the notice of hearing will be 
withdrawn and the case dismissed. 

At any point before the close of a hearing, if the regional director is convinced 
hat a question concerning representation clearly does not exist he may with- 

raw the notice of hearing and dismiss the case. 

rhe general counsel's memorandum goes on to say that the new procedures 

* will operate most effectively if field examiners are used as hearing officers 

their own cases except where unusual circumstances exist.” Earlier hearings 
will be scheduled, and will be heard, whenever possible, by the official who in- 

estigated the case from its beginning. It is also contemplated that in appropriate 

-ituations where the parties at a joint conference in the field agree to a hearing 
late the hearing can be conducted by the field examiner on the same field trip, 
provided stipulations waiving formal notice, etec., can be obtained and the neces- 
sury reporting arrangements can be made. 

The regions are instructed under the new procedures that any practice of 
grunting continuances as a matter of course be discontinued. Requests for 
coutinuances should be required to be made in writing and should not be granted 
except for good cause shown. 

With respect to the problem of determining whether an adequate showing of 
interest has been made, the memorandum points out that the field examiner will 
normally receive the case for investigation before the employer's list of employees 
is received. The initial contact with the employer is made without waiting for 
the list. He is requested to submit immediately a list of the employees in the 
alleged appropriate unit. However, the notice of hearing is issued, if a consent 
election agreement is not obtained, without waiting for the list if the interest 
showing is adequate on the basis of the union’s claim or the employer’s statement 
of the number of employees in a unit. If, thereafter, a list is received before the 
hearing a check is made and if the showing is inadequate the notice of hearing 
may be withdrawn. 

The instructions suggest that the field examiner prepare a check list to be used 
in telephonic investigations. Such lists based upon experience, policy, and de- 
cisional requirements are expected to save time, effectively channel the conver- 
sation, and reduce the number of subsequent calls. 

It is anticipated that cases in the field where a hearing is necessary the field 
examiner will be prepared at the time he calls the regional director or designated 
supervisor to advise him of the date he can hold the hearing. The place of hear- 
ing may be arranged for by the field examiner after the conference. 

Every effort is to be made by the hearing officer to obtain a consent or stipu- 
lated election agreement at the hearing. In addition, at the close of the hearing 
if consent is not obtained, the hearing officer is to make arrangements for the 
details of any election which may be directed unless the election details are so 
substantial and complicated as to warrant a further conference closer in time to 
the holding of the election. Except in unusual and complicated cases the hearing 
officer's report is expected to be mailed to the Board within 48 hours. 

It is also suggested to the regions that hearings be scheduled more frequently 
at the regional or subregional offices, even when the plant is some distance away, 
in order to save staff time and permit a more flexible arrangement with re- 
porters. This is subject, of course, to the availability of witnesses in complicated 
cases and travel schedules of field examiners and attorneys. 

The general counsel’s memorandum suspends all manual provisions in conflict 
with the new procedures until further notice. Substantive provisions of the 
manual will continue to be applied. 

The memorandum also cautions the regions that the adoption of these pro- 
cedures does not mean that less case investigation should be made than in the 
past. Issues are to be thoroughly explored in the preliminary telephone calls, 
conferences, and during the hearing. Questions of eligibility are to be explored 
and resolved in order to minimize the chances of challenges resulting in indecisive 
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election. Although initial telephone contacts is to be made in all cases the ;, 
conference may also be used wherever and whenever in the judgment oj 
regional office it is justified because of the possibility of securing a consent « 
through its use. 

The general counsel’s memorandum also reminds the regions that these chang 
ure experimental and that he expects regional directors and staff members y 
cooperate to the fullest extent to make the process work effectively. It js 
anticipated in that memorandum that experience will show that withi; ; 
framework of the basic principles of the process, modifications may be desirah, 
and the hope is expressed by the general counsel that regional directors y 
watch the operation of the new procedures carefully and will make what: 
recommendations and suggestions are warranted based on a fair experienc 

These procedures were placed in effect Monday, March 24. 


Office Memorandum, United States Government 


OCTOBER 11, 1951 
To: David P. Findling, associate general counsel. 
From: A. Norman Somers, assistant general counsel. 
Subject : Board and court lags in processing cases. 

Pursuant to your instructions I asked the managing attorney to make a 
of a representative grouping of cases for the purpose of determining the averag 
lags, respectively, between the time that a case is referred for enforcement | 
the time that it is brought into court, and between the time a case is broug! 
into court and a decision rendered by the court. 

i am attaching hereto a series of tables prepared by Mrs. Filipowicz as wel] as 
her explanatory memorandum. 

A.N.S§ 


Office Memorandum, United States Government 


OCTOBER 11, 1951 
To: A. Norman Somers, assistant general counsel. 
From: Rose Mary Filipowicz, managing attorney. 
Subject: Board and court lags in processing cases. 

Attached sre the results of the statistical survey made for the purpose of 
determining the average period of time consumed between the date a case is 
referred to the Division of Law for enforcement and our mailing it to court, als 
the average period of time consumed between the time the Board releases the ca 
to court and the date of the court’s decision. 

In order to determine what number of cases should be considered in figuring 
the lag in each circuit, we made a breakdown of the number of records which were 
sent to each circuit during the past 12 months, October 1950 to September 1951 
(see appendix A-—1), and from the results of that breakdown we figured the 
percentage of Board cases filed in each circuit during that period (see appendix 
A-2). 

Using the percentages in appendix A—2 we then listed in appendix B the propor 
tionate number of cases most recently mailed to each circuit, and figured the 
Board lag in each such case, also the average Board lag in each circuit. Review 
(as distinguished from enforcement) cases were omitted from this list, as the lag 
in those cases rarely exceeds the 40-day period from the date of service of the 
petition to review upon the Board, within which the rules of the courts require 
that the record be filed by the Board. Of the 151 records mailed to court during 
the 12-month period, 39 or 264% percent were upon petition to review. It was 
felt that the inclusion of such a high percentage of cases in which the average 
lag is only 40 days would result in coloring the total averages in our favor 
However, the high percentage of review litigation should be noted, as these cases 
are given preference in assignment for briefing and record preparation, thus 
retarding the progress of the cases referred to the division for enforcement. 

However, review cases were included in the list of cases in appendix C, whic! 
shows the court lags, as there is no difference in the time lag between ex forcement 
and review cases once the record is filed in court. 
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You will note that some of the cases showing a iong Board lag in appendix B 
‘ ‘ (i. e.. Sterling Beverages and Somerset Classics in CA 2; General Armature in 
It of CA 3; Happ Bros. in CA 5) were subject to special circumstances such as defer- 
vent while awaiting Supreme Court decision or reference to Board for reexamina- 
ion or correction of Board order. They were included, however, for the purpose 
of averages, because it was felt that in every such representative group there will 
hers y always be some cases in which such delays will occur before transmittal to court. 
it is als Regarding appendix C, the only cases passed over were those referred to the 
tl the courts on supplemental petition after remand, as the review at that stage of the 
esirable proceedings is limited and is not the full review accorded a case originally before 
t the court ; we also omitted two other cases: NV. L. R. B. v. Service Trades, Chauf- 
Whatevs feurs, ete., decided July 31, 1951, because it was long delayed by the second 
circuit pending the Supreme Court’s decision in the picketing cases and was not 
representative of the average lag in that Court; also John Hancock, etc., v. N. L. 

R. B. in the District of Columbia circuit (see footnote 1, appendix C). 

R. M. F. 
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\ppENDIX A (2).—Percentage of total volume of cases mailed to each circuit 
during October 1950-—September 1951 


Number of Percentage Number of | Percentage 

cases of total cases of total 
mailed volume mailed volume 

18 

16! 

13! 

114 

1\% 

8 

Rly 


APPENDIX B 


7 ime lag 
Court Received for Mailed to : 


enforcement court 
Months | Days 


FIRST CIRCUIT 


RR v. Wentworth Rus July 19,1951 
VLRRB v. Samuel Kobrit, d/b/a Star Beef May 29, 1951 


rotal 
Average lag 


SECOND CIRCUIT 


;, Electronics Equip- 

. Carlyle Rubber 

. Teamsters Local 807 (Sterling Bev.) 
. Childs Co 

. Somerset Classics 

’, Montgomery Ward 


3 | 


Total 
Average lag 


THIRD CIRCUIT 


», Pennwoven, Inc June 5, . 12,1961 | 
. Landis Tool Apr. | . 10, 1951 
y. Kanmak Mills Apr. 31, 1951 
’. General Armature - June y 11,1951 


A verage lag 
FOURTH CIRCUIT 


NLRR vy. Morehead City Garment June . 4, Aug. 16, 1951 
VLRR v. Carolina Mills Mar. 1, Apr. 25,1951 
NLRB vy. United Mine Workers Dist. 31 Feb. 26, Apr. 23, 1951 
VLRB vy. Hart Cotton Mills Nov. 27, Apr. 3, 1951 


Total _. 
Average lag _. 


FIFTH CIRCUIT 


’. Cherokee Hosiery _- y ; 28,1951 | 
’. Warren Co ‘ : . 23,1961 

. Happ Pros 25, 1950 
y, Royal Palm 30, 1951 
v. Sanson Hosiery 8, 1951 

. Seven-Up Bottling 30, 1951 
’. Woodruff i . 30, 1950 
. Eva Ray Dress _. an. 43,1951 
'. Long Lewis Hardware 20, 1950 


ZAAAAZAAZ 


A verage lag - . 
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APPENDIx B—Continued 











rime lag 
‘ Received for Mailed to 
enforcement court 
Months Da 
rH cu 
1. NLRI Tenn. Egg Co Apr. 25, 1951 Aug. 24, 1951 3 29 
2. NLRI St. Oil Co. of Oh Jan 2, 1951 lo 7 9 
3. NLRB vy. Superior Co July 10, 1951 Au 17, 1951 l 
4. NLRB vy. Cent. Ky. B'cast June 5,1951 | Aug. 15, 195 2 1 
NLRB vy. Arquillo et al May 7,1951 | July 24, 195 2 i 
6. NLRI Ocertel Brewing Co May 8, 1951 do 2 6 
7. NLRB vy. Queen City Valves May 14,1951 | July 1951 l 9 
Total 18 22 
Avera lag 3 
SEVENTH CIRCUIT 
1. NLRB vy. Int'l Union Loc. 291 Fet 14, 1951 Sept. 20, 1951 7 
2. NLRB v. Acme Matiress Feb. 28,1951 | June 25, 1951 ; 2 
. NLRB vy. Autopart Mf Sept. 21, 1950 Mar. 23, 1951 6 
4. NLRB y. Bradley Wash | nt June 16,1950 Jan. 30,1951 7 
5. NLPB vy. Conlon Bros Mar 7. 1950 Nov 2. 7 2F 
6. NLRB vy. Illinois Bell Apr. 21,1950 | Dec 8, 7 17 
Total 37 4 
A verage lag 6 2 
EIGHTH CIRCUIT 
1. NLRB vy. Ozark Iardwood Nov. 29,1950 | Mar. 22, 1951 3 2 
2. NLRB vy. Int'l Bro. Teamsters, Local 4 July 25,1951 Sept. 17, 1951 l 22 
Total 4 45 
A verage la 2 22 
NINTH CIRCUIT 
1. NLRB vy. Dant & Russell Jan 41,1951 June 15, 1951 5 l 
2. NLRI Medford Steel May 23,1951 July 24, 1951 2 I 
3 NLPB vy. Rouge Valley Broadcasting Apr. 25, 1951 do 2 29 
4. NLRB v. Robt. S. Guerir Apr. 10,1951 June 28, 1951 2 12 
5. NLRB vy. Electric A Feb. 6,1951 | June 21, 1951 ' 15 
6. NLRI Continenai Nia Nov. 28, 1950 June 15,1951 6 Is 
7. NLRB vy. U.S. Gypsum Au 30,1950 May 11,1951 8 12 
8 NLRPB vy. Pacific Maritime Association Sept. 11,1950 | May 8, 1951 7 28 
Total 36 126 
Average lag 5 1 
TENTH CIRCUIT 
1. NLPRB vy. Peerless Quarries Feb. 20,1951 June 22, 1951 4 2 
2 NLPB vy. Strang Garage (and two other cases Apr. 10, 1951 May 16,1951 l x) 
Total 5 22 
A verage lag 2 26 
DISTRICT OF COLUMBIA CIRG 
A verage lag I 110 


As the Board’s litigation in the United States Court of Appeals for the District of Columbia Circuit 
was confined to review cases during the period under examination, the Board lag must necessarily be 
computed on the basis of the time allowed by the rules of the court for filing the record after service of 


petition for review upon the Board, 40 days 
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APPENDIX C 


rime lag 
Date of mail- - 
of 2 Date of court 


Circuit ing record 
to court decision 
— Months Days 


FIRST CIRCUIT 


Clark Shoe Jan. 22,1951 | June 19, 1951 ‘ 27 
Underwood Mach. Co Apr. 29,1949 Dec. 20,1949 7 21 
1] 48 
e] 6 Q 
SECOND CIRCUIT 
Smith Victory Corp Feb. 19, 1951 June 1, 1951 3 12 
Everett Van Kleech Dec. 19, 1950 May 31, 1951 5 12 
E. A. Laboratories Sept. 15.1950 | May 7.1951 7 22 
Yawman & Erhe Sept. 28.1950 | Mar. 28, 1951 6 0 
Quest-Shon Mark Bra Mar. 13, 1950 Nov 9, 1950 7 26 
E. C. Brown, etc Mar. 1,1950 Oct. 31,1950 8 
l 36 72 
Average lag 6 12 
THIRD CIRCUIT 
RB Kingston Cake Co Mar. 5, 1951 Sept. 5, 1951 6 0 
Cusano v. NLRB Mar. 23, 1951 Aug. 16, 195! 4 23 
RR Nu-Car Corriers do June 13,1951 2 20 
RB Magee Carpet Ce Mar. 13, 1951 June 6,1951 2 23 
| 14 66 
rage lag 4 1 
FOURTH CIRCUIT 
RB vy. Hart Cotton Mills Apr 3, 1951 July 31,1951 3 28 
RBv. Carolina Mills Apr. 25,1951 | July 16, 1951 2 21 
RI Inter-City Advertising Jan. 11,1951 July 16, 1951 6 5 
RB vy. United Mine Wkrs. of Am Jan 5, 1950 June 18, 1951 5 13 
l 16 67 
rage lag 4 17 
FIFTH CIRCUIT 
B Olin Industries Nov 1, 1950 Aug. 7,195! 9 6 
B El Paso Ysleta Bus Line Nov. 21, 1950 June 28, 1951 7 7 
RB Wester Boot & Shoe Co Sept. 28,1950 | June 25,1951 x 28 
RBv. Bibh Mfa. Co Jan. 23,1950 Apr. 27,1951 15 5 
RB v. Croshy Chemicals, In Aug. 1, 1950 pr 3, 1951 8 3 
RB Fort Worth Transit Feb &, 1950 Mar. 30, 1951 13 23 
] Dalton Tel. Co Mar. 14,1950 | Mar. 20, 1951 12 7 
Nat'l Ins. Co. v. NLRB May 26,1950 | Feb. 23,1951 8 28 
v. Red Rock Co Aug. 31,1950 Feb. 15, 1951 15 
S 122 
e lag 9 27 
SIXTH CIRCUIT 
Tenn. Coach Co Aug. 31.1950 | July 9, 1951 10 7 
j Co.v. NLRB Oct. 17,1950 | July 9, 1951 s 22 
RB Valley B'cast. Co July 26,1950 | June 1,195! 10 5 
B Grede Foundries July 28, 1951 May 2, 1951 4 4 
By. Dirie Mercerizing Co Aug. 15, 1950 Apr. 10,1951 7 25 
’Ry., Wiltse, d/b/a Ann Arbor Press Mar. 17, 1950 Mar. 23, 1951 12 6 
B Vulcan Forging Co Mar. 20,1950 | Mar. 23, 1951 12 ; 
A verane ag 10 2 
SEVENTH CIRCUIT 
1 Bros. Bev. Co. v. NLRB Mar. 16,1951 July 23, 1951 ‘ 7 
I’. Rawleigh, Co. v. NLRB Jan &, 1951 July 9, 1951 6 I 
S. Barnes Corp. v. NLRB Feb 5, 1951 June 29, 1951 4 24 
v. Illiv ois Bell Tel. Co Dee 8, 1950 May 21, 1951 5 13 
Progressive Mine Workers, etc. v. NLRB Jan. 26,1951 | May 23, 1951 3 27 
RB vy. Conlon Bros. Mfq. Co Nov. 2,1950 | Feb. 19, 1951 3 17 
ta] 2. SY 
Average lag 4 20) 
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APPENDIX (—Continued 


Date of mail- 
ing record 
to court 


Date of court 
decision 


EIGHTH CIR( 


Ozark Dam Constr 


NINTH CIRCUIT 


Clara Val Packing Co July 27, 1950 30, 1951 
. Warner Bros. Pictures June 2, 1950 20, 1951 
Potlatch Forests, Inc Apr. 24, 1950 , 1951 
NLRB Jan. 13, 1950 5, 1951 

M. L. Townsend Sept. 16, 1949 . 11, 1950 
O' Keefe & Merritt Apr. 28, 1948 2, 1949 
Cannon Mig Co Dec. 27, 1948 2, 1949 
indrew Jergens Co Sept. 23, 1948 , 1949 


A verage lag 
TENTH CIRCUIT 
NLRB y. Tri-State Casualty Ins 
NLRB vy. United Bro. of Carpenters & Joiners of 
A 


merica (Klassen & Hodgson 


Total 
A verage lag 


COURT OF APPEALS, DISTRICT OF COLUMRIA 


1. Di Georgio Fruit Corp. v. NLRB May 24,1950 | June 21, 1951 


1 John Hancock Mutual Life Ins. Co. v. N. L. R. B., decided most recently (July 5, 1951) was passed 


as the lag there of 5 months 3 days was not representative of the average lag in this circuit, which from past 
experience averages nearer a year. Thus, Bethlehem Steel v. N. L. R. B., decided June 7, 1951, shows a court 
lag of 10 months 9 days, and Joy Silk Mills vy. N. L. R. B., decided Nov. 2, 1950, shows a court lag of 1 yea 
5 days. 
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\ppenpDIx C.—National Labor Relations Board, Division of Trial Examiners, 


hearings closed Mar, 15, through Mar. 80, 1951 
Case name 


Standard Transformer Co 
Briefs due Apr. 4. 

Request for extension received from respondent 
Extended to May 2 
Briefs filed by general counsel and respondent 

Gulf Coast Oil Co 
Briefs due Mar. 30 
Request for extension received from respondent. 

Extended to Apr. 16 
Brief filed by respondent. 

Macco Corp 20-C A-509 
Briefs due Mar. 30 20-C B-166. 
Settled after hearing 

Service Metals Industries. . 7-C A-446. 
Briefs due Apr. 6. 

Request for extension received from respondent 
Extended to Apr. 16 
Brief filed by respondent 

Monsanto Chemical Co 
Briefs due Apr. 9 
Request for extension received from all parties 
Extended to Apr. 29 
Request for further extension received from all parties 
Extended to May 9. 

Briefs filed by 3 parties 

Stern Bros 2-C A-1537; 
Briefs due Apr. 10 2-RC-824; 
Request for extension received from intervenor 2-C B-486 
Extended to Apr. 23 
Briefs filed by 4 parties 

Warfford Cabinet Co + 32-C A-130. 
Briefs waived. 

Western Cotton Oil 33-RC-21 
Briefs due Mar. 31. 33-CA-1l1 
Request for extension received from respondent 
Brief filed by respondent Apr. 9, 1951 

Office Towel Supply Co., Inc 3-C A-344; 348, 
Briefs due Apr. 11. 

No request for extension. 
Brief filed by respondent 

Harbison-Walker Refractories Co | 10-C A-1056; 
Briefs due Apr. 6. 10-C B-94 
Request for extension received from respondent 
Extended to Apr. 23. 

Brief filed by respondent. 

De Soto Hardwood Flooring Co 
Briefs due Apr. 13. 

Request for ex tension received from respondent 
Extended to Apr. 23. 
Briefs filed by general counsel and respondent 

Alaska Steamship Co tunis eed ' 2 --| 19-CA-277; 358; 
Briefs due Apr. 17. 19-C B-90; 135. 
Extended to May 9, 1951, upon respondent’s request. 

Brief filed by respondent, charging party, and union 

Modern Cleaners... ‘ 3-CA-298 
Briefs due Apr. 19. 

Request for extension received from respondent and general counsel] 
Extended to Apr. 30. 
Brief filed by general counsel and respondent. 


2 
3. 





APPENDIX D—COoONTEMPT PROCEEDINGS INITIATED OR CONCLUDED IN THE COURTS OF 
APPEALS SINCE JANUARY 1, 1950 


1. Weirton Steel Co. (third circuit). 

May 18, 19483: Enforcement decree entered. 

August 12, 1944: Contempt petition filed. 

October 16, 1944: Argument before court. 

December 22, 1944: Court issued decision that special master be ap- 
pointed. 

January 17, 1945: Court entered order appointing special master. 

March 1945 to August 1947: Hearings conducted before special master, 
with a number of recesses during hearings. 

February 1, 1950: Special master issued report. 
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APPENDIx I)D—CONTEMPT PROCEEDINGS INITIATED OR CONCLUDED IN THE Courts 0; 
APPEALS SINCE JANUARY 1, 1950—Continued 


1. Weirton Steel Co. (third circuit )—Continued 

February 21, 1950: Court entered order directing that report to specia 
master stand confirmed unless exceptions thereto are filed. Sy} 
sequently exceptions were filed. 

June 12, 15, and 16, 1950: Argument before court. 

July 28, 1950: Court entered order adjudging respondent in contempt 

2. Berkley Machine Works & Foundry Co., Inc. (fourth circuit) 

July 20, 1946: Enforcement decree entered. 

August 20, 1946: Court issued mandate. 

September 24, 1949: Petition in contempt and proposed order to show 
cause filed 

October 14, 1949: Application for order to show cause argued befor 
court. 

November & 1949: Court entered order appointing special master 

January 18-21, 1950: Hearing conducted before master. 

November 17, 1950: Master issued report finding respondent not in con 
tempt. 

April 2, 1951: Argument before court on petition and master’s report 
We are awaiting the court’s decision. 

3. Corsicana Cotton Mills (fifth circuit) 

April 1, 1948: Enforcement decree entered. 

May 7, 1949: Petition in contempt filed in court. 

August 16, 1949: Court issued opinion deferring action on refusal to 
bargain count of contempt petition pending further negotiations 
between company and union. 

December 9, 1949: Court deferred further action until January 1950 

January 26, 1950: Court issued decision finding respondent not guilty of 
contempt 

4. O. H. Lawley, doing business as Coal City Cooperage Co. (fifth circuit) 

March 4, 1949: Enforcement decree entered. 

April 12, 1950: Filed petition in civil and criminal contempt and proposed 
orders to show cause. Court issued order to show cause in civil 
contempt but refused to issue order to show cause in criminal contempt 

May 15, 1950: Civil contempt petition argued before court. 

June 7, 1950: Court issued decision adjudging respondent in civil con 
tempt. 

5. The Todd Co., Inc. (second circuit) 

April 19, 1949: Enforcement decree entered. 

June 5,-1950: Petition in civil and criminal contempt filed. Court is 
sued order to show cause. 

June 19, 1950: Argument before court. 

June 27, 1950: Court entered order adjudging respondent in civil con 
tempt and dismissing criminal contempt petition. 

July 7, 1950: Court entered order, on application by respondent, staying 
enforcement of contempt order pending certiorari to Supreme Court 

August 11, 1950: Respondent filed petition for certiorari. 

October 23, 1950: Supreme Court denied certiorari. 

6. Charles de Guire, doing business as Monument Peak Logging Co. (ninth 
circuit) 

April 27, 1949: Enforcement decree entered. 

October 9, 1950: Contempt petition and proposed order to show cause 
filed. 

October 20, 1950: Court issued order to show cause. 

December 11, 1950: Argument before court. 

December 13, 1950: Court entered order referring matter to special 
master. 

January 25 and 26, 1951: Hearing conducted before special master and 
then adjourned without date to permit respondent to comply wit! 
decree. Respondent has since complied in part and is negotiating 
with region on steps to be taken to effect full compliance. 
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APPENDIx D—CONTEMPT PROCEEDINGS INITIATED OR CONCLUDED IN THE COURTS OF 
APPEALS SINCE JANUARY 1, 1950—-Continued 


Republican Publishing Co., et al. (first circuit) 
May 12, 1949: Enforcement decree entered. 
February 11, 1950: Filed contempt petition and proposed order to show 


cause. 
February 20, 1950: Court issued order to show cause. 
March 7, 1950: Argued before court. 
= March 16, 1950: Court issued decision and decree adjudicating respond- 
ents in contempt. 
8. National Plastic Products Co., Inc. (fourth circuit) 
, June 1, 1949: Enforcement decree entered. 
=n July 5, 1949: Respondents’ petition for rehearing denied. 
tis April 15, 1950: Filed contempt petition and proposed order to show 
. cause. 
April 20, 1950: Argued before court on application for order to show 
F cause. 
- April 21, 1950: Court issued order to show cause. Thereafter and prior 
to argument before court, respondent complied. 
June 27, 1950: Hearing before court. 
eport June 29, 1950: Court entered order dismissing petition because respond- 
ent had complied. 
9. Star Metal Manufacturing Co., Inc. (the third circuit) 
June 29, 1949: Enforcement decree entered. 
= December 8, 1949: Filed petition in civil and criminal contempt and 
aL Ue proposed order to show cause. 
tlons December 11, 1949: Court issued order to show cause. 
a January 5, 1951: Argument and trial before court. Respondents found 
<p guilty of civil and criminal contempt. 
~ March 6, 1951: Court entered decree adjudging respondents in civil and 
criminal contempt. 
10. Gibson County Electric Membership Corp. (sixth circuit) : 
October 18, 1949: Court issued decision enforcing Board order. 
fom November 22, 1949: Court issued mandate on above decision. 
ivii 


May 15, 1950: Contempt petition and proposed order to show cause filed. 
‘pt May 25, 1950: Court issued order to show cause. Thereafter respondent 
complied and the Board requested the court’s permission to withdraw 

the petition. 
October 3, 1950: Court entered order permitting withdrawal of petition. 

11. Manuel Rico (ninth cireuit) : 

December 20, 1949: Enforcement decree entered. 
May 1, 1950: Filed contempt petition. 
May 24, 1950: Court entered order adjudging respondent in contempt. 

12. Retail Clerks International Association, et al. (ninth circuit) : 

January 14, 1950: Enforcement decree entered. 
May 18, 1950: Filed contempt petition ; court issued order to show cause. 
ls June 20, 1950: Argument before court. 

January 2, 1951: Court entered order remanding case to the Board for 
further findings. 

The case is presently pending before the Board on the remand. 

nth 13. Taylor Manufacturing Co., Inc. (sixth circuit) : 

October 19, 1950: Enforcement decree entered. 

November 15, 1950: Court issued mandate on above decree. 

February 16, 1951: Filed contempt petition and proposed order to show 
cause. 

April 2, 1951: Placed on court calendar but because respondent's answer 
was not on file in clerk's office, it was decided to withhold submission of 
matter to court pending filing of such answer. Thereafter, respondent 
filed answer alleging financial inability to comply. 

and April 10, 1951: Filed a motion for discovery and inspection and for dep- 

vl ositions. Court requested to hold in abeyance all other proceedings 

“ pending such discovery and inspection and deposition, 

April 30, 1951: Court entered order directing that respondent file a finan- 
cial statement and that, pending such filing, the petition be held in 
abeyance. 

The Board presently is awaiting the financial statement. 


Ise 
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APPENDIx 1)—CONTEMPT PROCEEDINGS INITIATED OR CONCLUDED IN THE Cot 
APPEALS SINCE JANUARY 1, 1950—Continued 


14. S. W. Dixon, doing business as U. S. Trailer Manufacturing Co. (eighth 
cult): 

November 22, 1950: Enforcement decree entered 

April 26, 1950: In view of respondent’s contention of financial inabi 
to comply, filed motion for discovery and inspection and for depositiv) 

May 4, 1950: Motion returnable before court. Court directed tha 
motion will be held in abeyance to permit respondents to file papers 
opposition thereto. 


APPENDIX E 


ADMINISTRATIVE OFFICE OF THE UNITED STATES Courts, 
Washington, D. C., October 30, 1951 
Mr. JacK BARBASH, 
Staff Director, Subcommittee on Labor and Labor-Management Relations, 
Lnited States Senate, Washington, D. C. 


Dear Mr. Barsasu: We have now completed a compilation of informatio: 
with reference to the time intervals in National Labor Relations Board cases 
coming before the circuit courts, requested in your letter to Mr. Chandler of 
September 27, 1951 In addition to the table showing those intervals we are als: 
enclosing a completed B—4 table showing the intervals in all cases. I hope this 
will be of some assistance to you in your study. 

Yours sincerely, 
Witt SHAFROTH 


TABLE B-4 National Labor Relations Board cases, 1951 


From filing of From filing of > is Hai From hearing 
complete record complete record From filing last submission to 
7 : 7 brief to hearing | : 
o final disposi- to filing last ; ; | decision or fir 
or submission | 
C tion brief order 
ircuit | 
— 
—— Interval | @,.,. | Interval Canes Interval | Cases Interva 
. (months : (months . (months) ts (months 
POUR. ise. . 79 8.5 73 5.5 73 0.2 79 2 
District of Columbia 12.1 4 6.1 4 .6 5 4.2 
First circuit l 3.3 ] ey 1 1.1 l 
Second circuit 7 8.8 6 4.7 6 3 7 
Third circuit 8 4.1 8 1.6 N 4 s 2 
Fourth circuit 6 2.8 6 2.2 6 2 6 
Fifth cireuit 18 10.2 16 90 16 -’ 18 
Sixth circuit 11 91 11 6.1 1] 6 ll 
Seventh circuit 7 8.5 7 4.9 7 4] 7 “9 
Eighth circuit 4 7.8 i 6 4 3 4 2.9 
Ninth circuit 4 11.8 3 9.7 3 0 |} 4 
Tenth circuit 8 10.1 7 6.9 7 2 8 
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Senator Humpurey. In my presentation before the committee | 
should like to go into the bill briefly. 

One of my “most important recommendations, is that. the regional 
directors of the National Labor Relations Board be aprrered to 
make final determinations in contested-representation cases, subject 
only to a limited right of appeal to the Board in Washington. This 
means that the regional director would determine the appropriate 
unit, direct the election, and decide challenges and objections where 
they arise. 

I feel that unless this is done, unless there is some decentralization. 
every one of these cases finds its way down here to the National 
Board, and therefore just clutters up the agenda to a point that makes 
it impossible to give an expeditious settlement. 

Senator Tarr. These are in election cases ¢ 

Senator Humpurey. Yes; that is correct. 

In contested-re presenti ition proceedings to date, these are matters 
now acted on by the Board in Washington. When our investigation 
was made, the Washington phase of the Board proceeding took more 
time than the field phase. Our staff investigation indicated that 
there was no good reason for the Washington office to act in most of 
these cases. 

As evidence, our report cites the fact that 45 percent of the repre- 
sentation cases handled by the NLRB in Washington are the so-called 
short-form type, which means that these cases involve no substantial 
issues but merely an application of already established Board find- 
ings or holdings. In other words, the Board has already established 
the policy. And if that policy is established, it can be pretty well 
applied and interpreted at the regional level. 

Senator Tarr. Those relate mostly to the appropriate unit and the 
number of people who can vote ? 

Senator Humrurey. That is correct, Senator. I made note of that 
fact. The appropriate unit to direct the election and decide chal- 
lenges and objections. 

In fact, we found that only 10 percent of the representation cases 
handled by the National Board raised sufficiently novel issues to re- 
quire a decision by the full 5-member Board. It is my feeling if 
you are going to have a National Board, it ought not to be involved 
in every case or every small case; that it ought to be able to establish 
broad policy, establish forms of policy that can be related in terms 
of administrative directives, and if any case falls within those policies 
they ought to be settled at the lower echelon. 

If new policy is to be made, then indeed it should be reviewed and 
established by the Board. 

Senator Doveias. Who is to determine whether it is a new policy 
or whether it is merely an application of an old policy? 

Senator Humpnrey. The regional director will determine that, but 
it is subject to appeal to the N: itional Board. 

I am going to go into that in just a moment, Senator Douglas. 

As a practical matter, many of the represent: ition proceedings are 
contested because one side or the other seeks the advantage of delay, 
not because there is a genuinely doubtful issue in dispute. Here 
again you see the substantive provisions of the law becoming a part 
of the tactics of the contesting group. I submit that the law should 
not be an agent in the conflict between contesting groups. 
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Accompanied by another amendment which I believe Senator Taft 
has also introduced, to permit regional hearing officers to make recom- 
mendations, it would be possible for the regional director to assume 
the responsibility for final determination with very little additional 
staff, if any. The appeal procedure to the Board which I have in 
mind is one comparable to a certiorari procedure of the United States 
Supreme Court, where the Court exercises its discretion as to whether 
or not it will hear an appeal from the decision of the lower court. 

Senator Doveias. That is a very good analogy. You mean that 
the Board now takes jurisdiction on all appeals¢ 

Senator Humpnrey. That is right. 

Senator Dovexas. That was the practice, I believe, of the Supreme 
Court prior to 1905. Senator Taft will correct me if I am wrong. 
I think it was in 1905 that the Supreme Court introduced the principle 
of certiorari and having the right to decide whether or not it would 
take up an appeal. This has enermously reduced the work of the 
Court and made it possible for the Supreme Court to function. I 
think this isa very happy analogy of yours, Senator. 

Senator Humpurey. It appears to me that it makes some sense in 
view of the tremendous number of cases that do come to the attention 
of the Board. 

All I say, gentlemen, is that somewhere, somehow within the statute, 
within the revision of this law, we must take into consideration what 
is an obvious fact, namely, that the National Labor Relations Board 
is burdened down with minutiae and detail to the point where it can- 
not properly handle the cases thta are before it; and to fail to handle 
the cases before the Board is an impediment to effective labor-manage- 
ment relations. 

Senator Dove.as. If you could reduce the burden on the Board in 
these representation cases, it would permit them to concentrate more 
upon the unfair labor practice cases. 

Senator Humpurey. Absolutely. 

Senator Dovetas. And therefore speed up those cases as well. 

Senator Humpnrey. That is absolutely right. I think we can even 
get a little economy in this as we go along, which I am about to bring 
to the attention of the committee. 

Senator Tarr. To the attention of the Republicans on the committee, 
you mean. 

Senator Humpurey. The Democrats have taken an entirely new at- 
titude on this whole situation. [ Laughter. | 

In the same way, speaking of review or repeal procedure, I con- 
template the Board would exercise its discretion in determining 
whether it would accept an appeal, and I would suspect under my 
recommendation the Board would be fairly hard-boiled about enter- 
taining appeals from findings of the regional director, accepting them 
only where a novel issue is raised or where there appears to be a con- 
flict between findings of various regional directors. 

I would anticipate, too, that the regional director on his own motion 
could refer a representation proceeding to the Board on the ground 
he had no valid Board holding or precedent to follow. 

A second important recommendation that I have embodied in this 
bill is the reinstatement of the prehearing election. This was a pro- 
cedure adopted in the latter days of the Wagner Act, where, in the 
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Board’s discretion, the election was first held, and the hearings, if any 
afterward. 

In many of these represent: ition cases, there is not any need for 

i hearing. It is a matter more or less of just holding the election. 
But under present law a hearing is mandatory prior to the election, 
It appears to me that here again the regional director might be en 
powered to make this decision. However. if the contesting parties 
felt that a hearing was necessary, they could have the hearing afte: 
ward and start all over again. 

Senator Tarr. Of course, we have considered this question quite 
often. You do have this problem: Suppose you have a company with 
ip mania in 1 town, and the question is: What is the appropriate unit! 
They decide that one plant is the appropriate unit. Then you have 
the e stecthéa: 

Then you have an appeal, and the hearing officer, sustained by the 
Board, decides that three plants is the appropriate unit. Then the 
whole thing is null and void, and you have to vegin all over again. 

Senator Humrurey. That is a possibility, Senator. 

Senator Tarr. You have also this question: You decide some ele 
tion may depend upon the question whether a dozen firemen or some 
body had the right to vote or did not have the right to vote. Before 
hand you can determine that with relative ease. Afterward, when the 
whole election depends upon those 12 men, you have a fight in the sub- 
sequent hearings. and maybe the whole thing again is thrown out or 
maybe it is not thrown out because they do not ‘like to upset it when 
they should never have voted or should have voted, whatever the ques 
tion may be. 

So there is something to be said on both sides, I think, on this pre 
hearing election business. 

Senator Humpnrey. | agree there is an awful lot to be said on both 
sides of many of these issues. 

Senator Tarr. I supported it one time, and another time I opposed 
it. I have not made up my mind exactly what ought to be done on 
it, but those arguments were presented against it, I know. 

Senator Humpnrey. I want to make it quite clear that this sugges 
tion of a prehearing election is not mandatory. Again, it is optiona! 
on the part of the director, who is right there at the area and m: Ly 
have facts at his disposal and at his command that indicate there is 
no need to go through the hearing procedure. At the same time the 
rights of the parties in dispute are fully protected if you leave this 
as an optional measure or as an optional method for having an 
election. 

It was found frequently that the results of prehearing elections 
eliminated the issues in dispute, and that the parties voluntarily 
waived the hearing. 

To the extent, then, that we can minimize hearings, we have caused 
a substantial reduction in the time consumed in processing repre 
sentation cases. 

I want to say. gentlemen, that the purpose of a law is not only to 
provide safeguards to the parties in dispute or the parties involved, 
but it is also to promote collective bargaining. 

Any administrative device that stands in the way of promoting 
free collective bargaining, it appears to me nullifies or weakens the 
purpose and intent of the law. 
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One other provision of my bill deals with judicial review of enforce- 

ent of Board decisions. I am not an attorney, and hence my recom- 

endations in this connection are tentative and, I will say candidly, 
{ mid. 

It does appear to me, however, that they merit your serious con- 

deration. 

A Board order has no effect until it is enforced by a decree of the 

nut of appeals. The respondent in an unfair labor practice case 

in violate a Board decision with impunity ane not leave himself 
open to any compulsion whatsoever. In many cases, therefore, the 
court of appeals phase in the processing of an aie labor practice 
ase is the most critical. As the situation stands now, there are 11 
courts of appeals, including the District of Columbia, each with its 
own rules. I would remind the committee that under present pro- 
edure, under unfair labor practices cases, you may get separate 
uterpretations and applications of so-called unfair labor practice de- 
Isions. 

My proposal in S. 1146 would establish a Court of Labor Appeals 
with the same jurisdiction over NLRB cases as is now exercised by the 
court of appeals. I have modeled the structure and organization of the 
Court of Labor Appeals after that of the Emergency Court of Ap- 
peals which reviews regulations or which did review regulations of the 
(Office of Price Administration. 

Senator Doveias. In other words, it would not be a separate court, 
but certain justices meeting as a panel ¢ 

Senator Humpnrey. That is correct, Senator. That is, the Court 
of Labor Appeals would provide specialized machinery without 
~pecialized judges. Just as in the Emergency Court of Appeals, the 
judges would be appointed by the Chief Justice of the United States 
Supreme Court from the existing roster of Federal district court and 
court of appeals judges. They would sit in panels of three whenever 
ind wherever required. 

As I have said, this would be specialized machinery without specia- 
lized judges. I am not talking about a labor court. I want that 
quite clearly understood. I think it would be bad policy to have a 
court with permanent judges specializing only in labor Jaw. Such a 
policy would simply impose one level of expertness over another level 
of expertness. In my judgment, it is sound that the judges who review 
the NLRB cases be men who review these cases from the vantage point 
of a balanced knowledge of the whole body of law. 

It may be of interest to know that the Emergency Court of Appeals 
consumed on the average 2.9 months in deciding a case after the filing 
of the last brief. That is about half the time consumed in the court 
of appeals generally. 

Senator Doveras. I may say, parenthetically, I think one of the 
judges of that court was a Republican judge from Ilinois whom I 
later had the honor to propose as a circuit judge, and, for a wonder, 
got him appointed. 

Senator Humreurey. I want to congratulate the Senator. 

My bill also proposes that the Board members be permitted to or- 
ganize their regional staffs in the most economical and efficient man- 
ner. Our staff investigation suggested that the present ban against a 
central review division has resulted in a substitution of 5 review di- 
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visions, 1 for each Board member. I want you to note that that. is 
just about what has happened. Instead of a central review division of 
trained people, each Board member now has a review division. 

If there were valid objections against the old review division, then 
most of those ob yjections do not hold tod: ay since the Taft-Hartle “Vv law 
has, by law, se parate «1 the General Counsel from the Board. 

You recall that under the W agner Act. the old Central Review Dj 
vision was primarily criticized because the General Counsel was also 
a part of the whole apparatus of the Board, integrated with the 
Board; but under this law _— General Counsel is separate and dis- 
tinet, by the law, from the National Labor Relations Board. 

Senator Tarr. This issue, Senator, is a general issue applying to 
all boards. The same question arises in the Federal Trade Commis- 
sion and in the Federal Communications Commission. The objection 
made to a central legal de ‘partment was that the people who are on 
the Board, in effect, often not being lawyers themselves, simply accept 
or are hardly able to resist the recommendation of the legal depart- 
ment, and the legal department runs the board. 

The reason for having a Board at least semijudicial if not purely 
judicial, of 5 people, is to get 5 different points of view, each of them 
making up his own mind, and then concentrating on the decision, just 
the way the justices of the Supreme Court do. So the theory, at least, 
of the provision of the Taft-Hartley law, which I think applies to one 
other Rei is that usually there is a fight going on in most of these 
boards, whether they have it or not. It is intended to make the Board 
more judicial and have five different points of view. 

I think these members have developed, each of them, much too large 
2 legal staff, as far as that is concerned. I quite agree with that. But 
I still think they ought to have a few lawyers of their own. There 
might be some combination of the thing, so they are not entirely de- 
pendent upon a legal department which really decides the case. That 
is the only thing that we are trying to get away from. 

Senator Humpnrey. My suggestion can promote two things: 

First, a recruitment of the most qualified people in the review di- 
Vision: and 

Secondly, some meeting of the minds between what we now have 
where we literally have each member of the Board with his own 
separate review division, and then hoping that somehow or other it 
will jell at Board level. 

Senator Tarr. Of course, each member is supposed to be a review 
division. That is what he is there for. He is appointed to review it 
in his own mind. 

Senator Humpnurey. I think the background of the Taft-Hartley 
law provision, however, emanates from what was considered to be the 
abuses by some under the old Wagner Act of the central review divi- 
sion where you did not have a separation of the General Counsel. But 
vou do now have a separ ation of the General Counsel, and I imagine 
that that will continue, even though I personally have had some 
doubts as to its desirability. Nevertheless, I would imagine that the 
general feeling is that the General Counsel’s office will remain pretty 
much as it is. 

It seems to me that the Administrative Procedure Act and the stat- 
utory separation now provided do provide adequate safeguards to 
meet the objection of the critics so that the Board members should be 
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permitted to devise the kind of structure for its legal staff that best 
meets its problems. They should certainly not be saddled with stat- 
itory direction which establishes such a heavy apparatus in each 
Board member’s office. 

[ feel that when the law specifically prescribes that each member 
of the Board is going to have a separate staff, you just merely build 
n additional personnel; and that by consolidation and by centraliza- 
tion of this technical personnel you can get the same amount of work 
out of them with the same amount of legal talent, and expedite your 
reviews as well as you could with these separate, individual staffs. 

Many other recommendations in S. 1146 are minor. First, where 
the parties agree, I would permit the regional director to decide 
whether a card check instead of an election will produce valid results. 
Get that: That where the parties agree, where the parties themselves 
to the representation case agree that a card check by the regional 
director might prove adequate rather than an election. It does not 

ake too much sense to me to require an election every time, even 
when there are only 15 or 20 employees involved. 

Senator Arken. What do you mean by “card check”? 

Senator Humpnrey. They have signed up members or men who pro- 
fess that they want to be members; a card check. If both parties 
agree, saying they are willing to rely upon the regional director’s de- 
cision after checking the cards, it appears to me to require by statute 
that there always be an election is a costly and time-consuming pro- 
cedure. I qualified that, where both parties agree, Senator. 

Senator A1KEN. I see. 

Senator Tarr. The protest on that would come more from the union, 
I suppose, than from the employer. The union might feel that the 
employer and the other union had kind of got together and excluded 
the union that was trying to get in. 

Senator Humrnrey. May I point out, Senator, that my provision 
here, again, would be an optional provision. It is not a mandatory 
provision. Ifthe regional director felt that there was any doubt what- 
soever, if there was any inequity on the basis of the card check, he 
would call for the election as established in the law. 

Senator Lenman. May I ask whether, to your knowledge, there 
have been many cases where there has been a request of this kind mad 
by the union and by management ? 

Senator Humrnrery. At the present time, Senator, they are not 
permitted, and IT could not give you a definite answer in re ply to your 
question. However, I am confident, after having discussed this with 
a number of people that there is considerable sentiment in behalf of an 
optional provision within the law for this card check rather than an 
election, where both parties in a case agreed beforehand to such a 
procedure. 

Senator LeumMan. Was there considerable agreement on both sides? 

Senator Humpnrey. Yes; that is correct. 

Senator LeuMman. On the part of labor as well as management ? 

Senator Humprrey. As well as the employer. In other words, 
what you are doing here is expediting the process of getting at the 
business of collective bargaining. The employer in these instances 
generally knows that one union or the other is going to win out, and as 
long as that is the case he had better get on with the business of bar- 
gaining. If there is no dispute, if the parties involved in the case are 
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perfectly willing to accept the regional director's review of the card 
files, then I see no reason why that option should not be provided. 

My bill also makes it possible to employ lawyers as legal assistants 
to trial examiners. It is not unlikely that we would “expedite the 
issuance of trial examiner’s intermediate reports if we permitted him 
to use legal assistance for research and checking of citations and 
the like. 

Senator Tarr. Are trial examiners lawyers themselves? 

Senator Humenrey. I do not think the law requires it, Senator. I 
do not believe they all are. 

Senator Doucias. Would these have the status of trial examiners ? 

Senator Humenrey. No. 

Senator Doveias. They would be independent of the administrative 
machinery of the Board ¢ 

Senator Humpurey. They would be as an aid to the trial examiner. 
There are many times in these hearings where a number of cases are 
brought to the attention of the trial examiner as precedent. for court 
decisions referred to in the hearings. If this trial examiner is not an 
experienced attorney or is not an attorney at all, he will find himself 
in a very difficult situation. 

Senator Doveias. Would it not be well to give these people inde- 
pendent status ¢ 

Senator Humenrey. They are, sir. I get your point. 

Senator DouGias. I mean the assistants. 

Senator Humpurey. Yes, they are independent of the administra- 
tive machinery of the Board. 

I do not pretend that these proposals are the final answers to all the 
problems affecting delay in the operation of the Taft-Hartley Act. 
[ offer them only as considered suggestions for the committee to take 
into account and I shall welcome all constructive recommendations for 
their improvement. 

I have felt, gentlemen, if I may be personal for a moment, that 
I owed an obligation to this committee, since I am no longer a mem- 
ber of it, to report-to you the best I could what our findings were in 
terms of the last 2 years, and I think there is a good deal of agree- 
ment on many of these suggestions. The suggestions are, needless 
to say, not as refined or as qualified as maybe some of you would like 
them, but we have to get these proposals before the committee of 
the Congress, and that is the reason I presented the bill. 

I will proceed along here on another item which I am sure will be 
in controversy, but we have to do these things in good faith and I make 
‘these suggestions only for your consideration. 

The union-security provisions of the Taft-Hartley law. I want 
to discuss those. As we know, there was an amendment adopted that 
Senator Taft and myself and I believe all the members of the com- 
mittee finally cosponsored on the matter of the union shop. I think 
that has had a salutary effect. We also had the amendment, Sena- 
tor Taft, in reference to the building trades, and I understand that 
vou have introduced that amendment. again in substantially the same 
form, with the exception of the State- law provision. 

Senator Tarr. That is right. 

Senator Humpnrey. Those amendments both passed the Senate of 
the United States unanimously. The union-security amendment was 
adopted into law by passage of both Houses and was signed by the 
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President. The Taft-Humphrey amendment in reference to the build- 
ing trades on representation cases and certification of representation 
passed the Senate. It did not pass the House. 

The union-security provisions of the Taft-Hartley law have in my 
opinion disrupted traditionally sound hiring practices in industries 
characterized by casual and intermittent employment. I do hope 
that the provision which Senator Taft has introduced will be given 
the fullest consideration. 

Senator Tarr. I want to make this clear: The amendment, the 
building-trades bill, did not change the union-security provisions in 
any way. What that bill did really was to change the WV agner Act. 
It changed the principle of the Wagner Act requiring an election in 
the plant or on the job after the men were there. It permitted a free 
contract to be made in advance, but it did not change er authorize a 
closed shop. It really was a modification of the Wagner Act. It 
was not a modification of the Taft-Hartley law except as we incor 
porated the Wagner Act. 

Senator Humpnrry. | think it is fair to say that we found the Taft- 
Hartley law provisions with reference to this very unique area of 
American industry, the building and construction trades, not worka- 
ble. At least it did not work to the satisfaction of both the employers 
and employees. 

Senator Tarr. We did modify one provision of the union-security 
provision in reducing the number of days within which a man had 
to join the union. Yes; that was a change. 

Senator Humpnrey. That is correct. 


Speaking of these industries characterized by casual and intermit- 
tent employment, we found in our hearings for such industries as 
building and construction, maritime, radio, motion picture and tele- 
vision, that the union-security provisions of the Taft-Hartley law, 
seemed to have a disrupting effect. The unsuitability of the Taft- 
Hartley union-security provisions has led to widespread bootles 


gging, 
which it seems to me is clearly undesirable. 

Gentlemen, I want you to know that prominent members of organ- 
ized labor have stated publicly that they have had to get side devices, 
they have had to make end runs, so to speak, with employers, to con- 
tinue what they consider to be an acceptable practice of hiring and 
of union security. 

We know that in the maritime industry there has been some modus 
vivendi arrived at, if not to have the hiring hall as it used to be, at 
least to maintain it in some form or substance to meet the peculiar 
requirements of that industry. I think it is fair to say that the typo- 
graphical workers with some of the publishers have had more or less 
to go around the law in an effort to maintain a practice of union 
security which was acceptable to both the publisher or the employer 
and the union. Frankly, one of the reasons that I make these sug- 
gestions to you is that I do not believe that we ought to have in the 
law any provision that promotes this sort of extralegal practice or 
bootlegging in terms of union security and hiring practices. 

Senator Krennepy. I was wondering how you would write into 
law so these industries which are typical of the kind you mentioned 
could be covered and still, as the Congress would probably not be 
willing to accept a closed shop written into the bill, how we could 
perhaps cover those points that you mentioned there. 
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Senator Humenrey. The bill that Senator Taft has introduced in 
reference to the building trades I think is sound legislation. I su ip- 
ported a similar bill in the last session of Congress. The last séssion 
of the Congress, however, approved a bill which did not permit any 
interference by any State law. I think the bill was S. 1973 

Senator Kennepy. There are other industries in this category ? 

Senator Humrurery. Yes. When you come to the matter of the 
maritime industry, we have had long and extensive hearings on mari- 
time practices and we deve loped legislation along that line which ] 
want to commend again to the attention of the committee. We did 
not develop legislation; we developed a bill which we hoped would 
be in the form of legislation. I want to make it quite clear that as 
far as 1 am concerned when I talk about any procedure that may 
equate a closed shop, there must not be a closed union. I think in 
any legislation that may go into union-security provisions, you have 
to make it absolutely clear that the rights of the worker are protected. 
Too often the closed shop has been equated in the minds of some 
with a closed union. I do not think that a committee of the Con 
gress would permit that to develop again. 

do feel, however, that a tight union-security shop or a type of 
closed shop with an open union is desirable in some of these par- 
ticular industries that have a long history. What I am trying to get 
at is that you cannot legislate just the theory of these things. When 
you get into an industry that has developed a long- established prac- 
tice where both the employer and the employee group have worked 
out a system that meets their mutual satisfaction, that is satisfactory 
to both of them, and meets the needs of the industry, I think it is good 
to continue it. You must of course provide statutory protections 
against any abuse. 

In other words, as I said, do not permit a closed shop to become : 
closed union and do not permit a union shop to have abuses that deny 
the individual member his rights. But when you get an established 
procedure of hiring and of union security that has worked and seems 
to have the support of both the employer group and the union group, 
if you are interested in labor-management peace, if you are interested 
in collective bargaining for the purpose of labor-management peace 
and security, I think we would do well to take cognizance of these 
developments and have this long experience rather than to be thinking 
in terms of just legality and legalisms as to what we mean by the 
right to work and all these clichés which some people have developed. 

Senator Doveias. Senator Humphrey, what would you do in the 
longshore industry on the Atlantic coast and the Pacific coast which 
suffer from somewhat different diseases ? 

Senator Humrurey. Yes; they surely do, 

Senator Dovenas. Both of which are rather definite. On the At- 
lantic coast, the testimony before the New York Crime Commission 
and before Senator Tobey’s committee indicates widespread racketeer- 
ing and collusion between the union and some of the employers. If 
you put a closed-shop provision in there without cleaning that situa- 
tion up, do you not continue and compound the unsavory practices 
which are there and which apparently are very deep rooted ? 

Senator Humpurey. Senator, it is my opinion that one of the real 
unsavory practices today is the so-called shape-up. That is where the 
boys really go to work on them. There is no excuse for racketeering 
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in American unions or any other unions, and it is the job of every 
union official to clean house wherever there is any racketeermg and 
if they will not do it, it is the job of the Government to see that it is 
done. 

Senator Doveias. Suppose it is not done prior to our passage of 
any amendments to the Taft-Hartley law / 

Senator Humpurey. Senator, I do not believe that the procedure 
of a hiring hall without the so-called shape-up would be any more con- 
ducive, let us put it this way, to alleged racketeering and avowed 
racketeering than the existing practices. In fact, I think it would be 
less so because you would have more responsibility. 

Senator Doveias. You would require rotation or seniority in the 
granting of jobs within the union ? 

Senator Humpurey. That is correct. 

Senator Doveras. Rather than picking them out either by the pier 
boss or by the union business agent ¢ 

Senator Humpnrey. Indeed. In other words, you then would fol- 
low the established practices which have been accepted in the union 
movement of seniority and referral to jobs on the basis of seniority 
and capacities and abilities, rather than in this instance where liter- 
ally there is a payoff. 

Senator Dovctas. You would have to have some statutory provi- 
sion to see that the granting of the jobs within the union, if referral] 
is made from the union hall, would be conducted on some such prin 
ciple rather than by caprice or favoritism / 

Senator Humrnrey. Yes, Senator, and I think if you go into the 
hearings and I believe you were present at many of those heari ings, we 
were sorely confronted with this problem. I do not say that we have 
arrived at the full answer to it. I again say that this committee has 
the good fortune of having had a continuing body of information on 
all of these problems that we have talked about thus far this morning, 
particularly in the field of union security. This is a very important 
and delicate field, and I do not think that the Congress wants to write 
anything into law that would underline or would strengthen any 
practice that would be considered unsavory or corrupt. 

Again I point out that our State governments and Federal Govern- 
ment have a responsibility to police where there is racketeering regard- 
less of the organization. It does not make any difference whether it 
isin a city hall or whether it isin the union hall. We have a responsi- 
bility to police. I think when you establish the hiring hall without 
this boss selection out on the pier and the so-called shape-up, when 
you try to follow established procedures of seniority and ability and 

skill, with protections in the law, if need be, for that, then you at least 
minimize the problem of your racketeering. 

Senator Tarr. The object of this racketeeri ing is to get control of 
the union. The union runs the hiring hall and you have a much worse 
setup than even the shape-up, or at least as bad. 

Did you consider at all the question of possible State and Federal 
hiring halls, Government hiring halls in the maritime industry / 

Senator Humpnrey. Not fully, Senator. 

Senator Tarr. It seems to me you might find that that was the only 
recourse for a particular situation which is different from any other 
industry, practically, and you might have a Federal system granting 
operation to the States. Ifthe State of New York wants to run it in 
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the State of New York, fine; let them run it. I do not know. It has 
only occurred to me as a possible means of meeting this double diffi- 
culty of either letting some employer run a shape-up or some labor 
union run a racketeering hiring hall. Even apart from racketeering, 
we have tremendous complaint and evidence, as from the Governor of 
Alaska against the hiring hall on the Pacific coast being just a method 
to destroy all discipline on the ships and send back the same men who 
had just been discharged for insubordination. Generally you give 
tremendous power when you authorize the closed-shop hiring hall. 
Under the present law they can run a hiring hall if the job referrals 
are not made on a union-preference basis. It is almost impossible for 
a labor union to run it without putting it on a union-preference basis. 

Senator Humpurey. Senator, the Marine Cooks and Stewards 
Union, which we did go into, was at one time infected with the prob- 
lem of Communist infiltration. 

Senator Tarr. At one time and no longer ? 

Senator Humpurey. It still is, and was kicked out of the national 
CIO. We found some very interesting evidence there which we have 
presented in the form of a report. 

Senator Tarr. I read that report. 

Senator Humenrey. I would suggest again that this gives us some 
guidance to the kinds of legislation that is necessary. Let me ‘point 
out that there is a lot of argument about what kind of union-security 
provisions there ought to be in these particular industries. These 
are peculiar industries. The law pertaining to these industries can- 
not be the same as it would be, let us say, in an ordinary trade union 
because of the nature of the employment, because of the casual na- 
ture, the intermittent nature of the employment. It is just a different 
kind of job and a different kind of setup. What the Senator from 
Minnesota is saying to the committee is that when you are legislating 
in the field of union security, do not legislate in terms of generalities, 
but you must consider some specifics that have long been established 
by precedent and experience and example. 

Senator Lenman. Has the Senator given any thought to the kind 
of legislation that we should have in order to prohibit the closed 
union? We know that today in some industries, notably the railroad 
industry, there are closed unions. We know that in certain unions 
in certain areas of the country Negroes cannot be admitted and are 
not admitted to the union. It is something that has given me great 
concern and I think it has given concern to the Senator from Minne- 
sota. I was wondering if you have any suggestions about that. 

Senator Humrnrey. I know what to to about that. The passage 
of the fair-employment practices statute would take care of that. 
That would apply to employers and unions alike. 

Senator Lenman. I am sure of that, and I am all for a Fair Em- 
ployment Practices Act. In the absence of that kind of legislation, 
has the Senator given any thought to it? I think it is very important. 

Senator Humpurey. I want to say that as chairman of the subcom- 
mittee, we held long hearings on this matter. I just simply bring this 
point to the attention of this committee. I think I should bring it 
to the attention of the public. When you are talking about union 
security in the general trade-union field, you may have one law that 
applies over the normal practice of labor unions and their relation- 
ships to industries. but when you get into such items as the building 
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trades, into the maritime unions, you have a particular problem, and 
all that I am saying is that in revision of the Taft-Hartley law let 
us take into consideration, knowing full well what the abuses have 
been, knowing full well that the law must make sure that those abuses 
do not continue, taking into consideration what Senator Douglas 
has pointed to on the one hand, the racketeering, and on the other 
hand, the Communist domination and infiltration. Neither one of 
them should be protected by law. In other words, the law should 
make it quite clear that racketeering and Communist domination are 
beyond the law, and therefore are subject to the penalties of the law. 

Senator Lenman. I fully understand that, but what I am interested 
in is this: I want to provide full union security, of course. The Sena- 
tor from Minnesota has testified that he is against a closed union. Mr. 
Reuther gave testimony on that subject yesterday and said that the 
CIO has always been against a closed union. I would like to see some 
kind of legislation that, while giving full union security, would also 
make it impossible to have a closed union—in other words, that no one 
of good character and other qualifications should be excluded from 
the union. 

Senator Humpnrey. That is correct, Senator. It is my hope that 
after this presentation I will be able to come back to this committee 
as just a member of the Senate, as one who is deeply concerned with 
the deliberations of this committee, and participate with you in some 
of these hearings. I want to give whatever attention I can to working 
out a solution to these matters, but I would be less than candid with 
the members of the committee if I did not say that I do not have a 
solution to all of these problems. All 1 know is that there are prob 
lems. The more I study the problems, the more I realize the difficulty 
of meeting the problems. I suppose maybe I knew a lot more about 
this + years ago than I know now, because for + years I have had to sit 
at the committee table for hearing after hearing listening to witness 
after witness, and I will be darned if I have not become more con- 
founded at times than I have been informed. At least any dogmatic 
point of view that I might have had has been somewhat watered down 
by reason, logic, experience, and incidents. 

Senator Tarr. The Senator referred to the fact that the bill I intro- 
duced left out the provision which last year overruled State law. 

Senator Humrurey. Yes, sir. 

Senator Tarr. I left that out because the subject has become so 
much broader that I did not like to commit myself to it. It seems to me 
we should consider, say, in the building trades it is a question of how 
much the building trades might be entirely exempt from Federal law 
on the ground that they are really an intrastate operation. The 
actual construction of houses seems to be an intrastate operation. You 
have the whole problem of the doctrine of preemption. The reason I 
left that out is that I did not want to prejudge this whole question of 
the effect of the Federal law and the State law, how much the State 
should continue to be able to operate in the labor field. Of course 
they ought to be able to operate in the picketing field. We have no 
police force. They have to do the policing. I think we have to work 
out a rather comprehensive provision on that subject. The reason I 
left out that provision which was in the bill that you and I introduced 
last year was that I wanted to reserve that whole field for careful 
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consideration by this committee and a more comprehensive dealing 
with it than was just covered in the one bill. 

Senator Humpnrey. Senator, as you said, it is subject for consider- 
ation of the committee. Frankly, I found that working with the 
distinguished Senator from Ohio, we have a meeting of minds on 
many of these problems and that is what I am here for this morning. 
I think there are a number of issues in the present law that all of us 
recognize are subject to some revision, and I think we ought to pro- 
ceed in a constructive and courageous manner for the purposes of 
revision. There are those who feel we ought to do nothing. I think 
— most people have come around to the feeling now that as long 
as the law is on the books it ought to be as workable as possible and 
it vata to promote the end objective, which is free collective bargain- 
ing with as little interference as possible on the part of the Govern- 
ment, but with protection of individual rights. 

I would like to read a statement in reference to this union hiring 
hall just as a point of information. I commend the committee's at- 
tention to this particular problem and the hearings that we held 
last year. 

In this industry one of the great evils, speaking now of the mari- 
time industry, in labor conditions has been the shape-up. The shape- 
up historically is a method of recruitment and managing under which 
applicants for employment present themselves at the place of employ- 
ment in response to a call for men and the authority for the selection 
of the employees is placed in the hands of employer representatives. 
Although some labor spokesmen say that the shape-up works well for 
them, objective authorities in the field hold that the shape-up is re- 
sponsible for the most reprehensible conditions of employment and 
morale in the industry. 

This is what we believed as a result of the hearings that we held. 

There is equally no substantial dissent to the conclusion that the 
introduction of the union hiring hall in the maritime industry is 
subject to some abuses as it has been, and we must recognize that there 
have been some abuses. It has nevertheless been the most single 
effective constructive step in establishing a measure of orderly labor- 
management relations on the widespread waterfronts of the United 
States. 

Mr. Cyrus Ching, Director of the Federal Mediation and Concilia- 
tion Service, told the subcommittee that— 

It is my conviction and that of my staff members who are familiar with the 
situation that the discontinuance under judicial compulsion of union hiring 
halls now in overation in the maritime industry would be a most serious dis- 
turbing factor in labor-management relations in the industry... It would pre- 
cipitate strikes and stoppage on all coasts 

I think the committee knows that there are types of union hiring 
halls now. This is what I call the end-run kind of extralegal activity. 
It is my opinion that we have got to come to grips with this problem. 
If it takes 1 month, 2 months of consideration, whatever the time, the 
time is at hand, in view of the exposés, in view of the Communist infil- 
tration in the West, and in view of racketeering problems on the east 
coast, that it is the duty of the Labor and Public Welfare Committee 
to legislate in this field and to legislate in view of the particular cir- 
cumstances that exist and the particular experience and history of the 
maritime industry. 
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All T am saying is, take into consideration these unique and par- 
ticular and special factors when you get into this intermittent and 
asual-employment field, because you cannot possibly have union- 
security provisions in this field that are similar and identical to the 
more established, long-term employment conditions in the regular 
employer-employee relationships. That is my general thesis. I think 
it can be pretty well sustained. 

Now I want to direct myself to the so-called free speech provisions. 
The so-called free speech provision in Section 8 (c¢ ) of the Taft-Hart- 
ley law which prevents the Board from appraising the effect of a 
speech or a statement in all of the circumstances has worked special 
hards hips on weaker unions. We found that an employer's statement 
can have a seriously coercive effect even if it does not directly threaten 
pumaaiaaiied or promise of reward in connection with union activities. 

I would commend to you the reading of pages 18 to 22 of my mem- 
orandum on this particular area of discussion. We went into this 
matter in our subcommittee investigations and hearings and we did 
hold hearings, as you know, in several areas of the country, and we 
held many hearings here in Washington in reference to this particular 
section. 

The weak unions—this is particularly true of some of the new in- 
dustries in the South—have encountered serious obstacles in hostile 
communities directly traceable to this provision. I am sure that there 
are in the files of the committee evidence and data, ads and radio broad- 
casts, transcripts—that indicate the kind of pressure that can be 
brought to bear under the so-called free speech provisions which lit- 
erally go beyond what one would expect to be the interpretation of the 
present law. 

I am only saying that section 8 (c) needs to be looked over carefully 
an in the light of the investigations which have been made and the 
evidence which has been presented, that adequate protections be in- 
corporated. 

To give you an example, here is how a creditable union witness ye 
scribed a speech made by a plant superintendent in the middle of 
textile workers union organization campaign : 

“He,” without mentioning the name, “said they had a union—he never did say 
‘union.’ He said, ‘this outside influence trying to come in.’ He never did call 
it ‘union 


I am quoting now this witness: 


“He said that if it came in, that the company wouldn't be the same, and he 
also said that if it came in, he would be working side by side with Negroes and 
sharing the same restroom with them, and said they wasn’t for us. They just 
wanted our money, and it would come out through the office, the dues would 
come out through the office, and it would benefit a big-bellied Yankee with a 
cigar in his mouth.” 


This is the kind of testimony that we received. 


The trial examiner’s finding later upheld by the Board said “McGill's remarks, 
although antiunion are not violative of the act. Under the act, mere words 
ascribed to an employer do not constitute unlawful interference with the legal 
rights of the employees unless the words amount either to an actual threat of 
economie punishment for engaging in collective activities * * *” 

These words which the trial examiner found not to be violative of the act 
were uttered against the background of a persisting but unsuccessful attempt 
of AFL and CIO textile workers organizations to organize the American Thread 
Co. plant at Tallapoosa, Ga. The management in resisting union organization 
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engaged in intimidating threats and company unionism. The union charged 
that in addition the management had engaged in espionage, surveillance of union 
prnig and organizers and kidnaping. There was a kidnaping of a union 
organizer, but the trial examiner could not find that it had been instigated by 
the com any. There was surveillance by a company guard, but the trial 
examiner could not find that he had been instructed by the company to engage 

such activities. The majority report of the subcommittee takes issue with the 
trial examiner and Board’s findings. But be that as it may, it is hard to see 

all of the circumstances, particularly those found by the Board, how such 

eech could not tail but have an intimidating effect on a union seeking a foothold. 

Again there is no use discussing this in theory. When you discuss 
the free-speech section you have to discuss it in light of particular 
explicit circumstances that you can study and that you can investi- 
gate and from which you can draw conclusions. Everybody is for 
free speech. I hope that no one would want to restrain it. Yet when 
you get into this field of organizing, when you get into the promoting 
of the purpose of free collective bargaining, free speech that becomes 
abusive and free speech that becomes almost intimidative, while you 
cannot necessarily trace it back to the source, it may have a very defi- 

‘ite effect upon the possibilities of organizing employees for the pur- 
poses of their representation. 

Here again I say is a matter of trimming the language of this 
particular section or augmenting it in such a way that the abuses 

hich have been brought to our attention are properly noted in re- 
straining and limiting the language in the act. I just bring that to 
your attention. 

Phe next point I want to discuss is collective bargaining in good 
faith. This is also discussed in detail on pages 22 to 25 of my memo- 
randum to the committee. Section 8 (d) which defines collective 
bargaining in good faith as not compelling “either party to agree to a 
proposal or requiring the making of a concession” is on its face a 
codification of Board doctrine under the Wagner Act; but actually 
as the record shows and as we reported, this very formalization has 
tended to encourage employers to conform to the definition only 
superficially. In other words, collective bargaining in good faith is 
more than just sitting across the table looking at each other. Collec- 
tive bargaining in good faith is more than just calling a meeting and 
immediately dismissing it. 

I have developed in ar testimony which we have incorporated into 
the record again some case examples where the subcommittee felt and 
the staff of the sdbicnnipnitttna felt that this definition of collective 
bargaining in good faith did not actually lead to collective bargaining, 
that in fact it may have developed to a point where you went merely 
through the formality, thereby satisfying the strict interpretation of 
the law, and at the same time breaking down the hope that you have 
and the express purpose of the act, namely, to promote collective 
bargaining. 

The non-Communist affidavit. Rather than go into an extensive dis- 
cussion of the non-Communist affidavit this morning, may I again 
commend to this committee the reading of the reports of the subeom- 
mittee on labor and labor-management relations of the 82d Congress 
on the subject of Communist infiltration and Communist domination 
of certain trade-unions. I will say that we did not have an explosive 
investigation. While we did not capture the headlines, gentlemen, and 
while we did not put on a great extravaganza here, with television 
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and newsreels and what have you, I submit that this subject matter 
was gone into rather thoroughly. I further submit that we went to 
people throughout the Nation in industry, in unions, in colleges, in 
the general public, from businessmen to educators, from union mem- 
bers and shop stewards to plant foremen. 

We had questionnaires. We had a series of field investigations. We 
had testimony and hearings. We came out with a fairly comprehensive 
— Let me condition that by saying that, as the chairman of the 
subcommittee, I suggested that there be further study of this question. 
This whole problem of Communist infiltration into unions and Com- 
munist domination of unions is a very, very serious problem in terms 
of civil liberties and civil rights and constitutional procedures and 
protections. 

Nevertheless, as chairman of that subcommittee, it was my view that 
extra efforts needed to be made on the part of our Government in this 
area. I have made some recommendations to the Munitions Board, to 
the Department of Defense, to the Bureau of the Budget, to do more 
in terms of security provisions in certain plants. We found some 
rather discouraging evidence at times of what I considered to be lack 
of proper procedures for protecting sensitive and critical plants and 
defense establishments. For example, full screening of everybody 
who goes in, in a Communist-dominated union, but the union boss, so 
to speak, could be on the outside of the plant giving all the orders 
that he might want to and getting all the information that he might 
want. 

This report, the final report on public policy and Communist dom- 
ination of certain unions, I think at least represents a constructive 
effort to get at the problem, and I would hope that each member of 
this committee, because I know of your vital concern in this matter, 
would take the time to study this report and give it your reflection. 
I do not ask that you agree with every observation there. There are 
some observations in the report that we qualified by saying that we 
are not sure, but we think this ought to be further looked into and 
be further studied. 

Speaking of the non-Communist affidavit, in our report we did not 
recommend that it be done away with. There is great disagreement 
on this. I think one of the House committees, is it not right, Senator 
Taft, suggested that the non-Communist affidavit be dropped. 

Senator Tarr. I would not be against dropping it, if we can find a 
procedure to prevent the certification of Communist-dominated unions. 

Senator Humpurey. That is right. 

We have suggested some alternative proposals in this report, Senator 
Taft, but my point about the non-Communist affidavit was this: That 
if you do have it in the law and you do have it now in the law, that if 
anyone has perjured himself in filing these non-Communist affidavits, 
it is the duty of the Justice Department and the agencies of the Gov- 
ernment to prosecute. 

I recall very vividly having a representative of the Justice De- 
partment before our subcommittee and, to say the least, I was very 
much disturbed by the lack of enthusiasm and the lack of apparent 
knowledge that this particular representative had in terms of doing 
anything under the terms of the non-Communist affidavit. We know, 
for example, that in some unions following the Communist party 
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line their top officers resigned and they put in non-Communist officers, 
but they developed within a kind of Politburo that for all practical 
purposes set the policy of the union, but the front boys were sup- 
posedly non-Communist, not only supposedly, but were non-Com- 
munist. Yet the working apparatus of the union, the control mech- 
anism was in the hands of those who, if not Communists, had been 
cheating the party out of dues. 

Senator Dovueias. This was true in part of the farm-equipment 
workers, was it not? 

Senator Humpurry. That is correct. There were, as you know, 
the CIO hearings in 1948, I believe; the trial hearings, in which some 
eight unions were expelled at that time for what was then attributed 
to be not complying with or following CIO policy. But when you 
get down into the record of those trial hearings you will find out 
what they were expelled for. They were expelled because the political 
policy, the working apparatus of the union, followed precisely the 
Communist Party line. I do not want anybody to say how do you 
know what the Communist Party line is. The Communist Party 
line is pretty well based upon the shifts in Soviet foreign policy. Let 
me give you a word of admonition. The new line is, “Be lovey-dovey.” 
The new line is, “Let’s join with everybody.” 

They have shifted back to the old idea of the common front, and 
we are seeing plenty of it at the present time. They are cooing like 
a dove, but don't worry, they have the claws of an eagle. I think we 
had better be on guard when we are writing law and revising an act 
like this. 

Senator Tarr. The Senator from Arizona? 

Senator Gotpwater. Do you believe there should be legislation 
written in this law to replace the affidavit ? 

Senator Humrurey. We have made suggestions as to alternatives. 
If you ask my own personal opinion, I believe that the non-Commu- 
nist affidavit has worked to the mind of some as a sort of insulting 
provision for good patriotic devoted trade unionists. We have said 
in this report that. where they have it in their constitution it is recom- 
mended that encouragement be given to unions to clean their own 
ranks of Communist influence by amending the law to permit waiving 
of the affidavit requirement for those unions which incorporate the 
ban on the holding of office by Communists and enforce the ban in 
good faith. Such provision would have the additional effect of cutting 
down the sizable clerical task of keeping track of thousands of 
affidavits. 

This is one of the alternatives. 

Senator Gotpwarter. I may add the affidavit has not worked in all 
cases. In the majority of cases there is no communism in unions, but 
it has not worked in all cases. 

Senator Humpnurey. That is right. 

Senator Gotpwater. You feel that there should be legislation to 
ee the instrument by which Communists can be taken out of the 
unions 

Senator Humpnrey. My feeling is that insofar as the protection of 
the national security, what you really need is a tightening up of cer- 
tain security provisions in the Munitions Board and the Defense De- 
partment in relation to contracts. I believe that the problem of Com- 
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munist-dominated trade unions is primarily important where you have 
defense establishments, particularly in the production of critical and 
sensitive defense materials, 

I am not really prepared at this moment to say we ought to just drop 
the non-Communist affidavit. I am prepared, however, to say it has 
very definite weaknesses, and I think at times it has been a cloak of 
respectability for certain organizations that did not deserve it. 

How do you prevent it? I think you prevent it by proper prosecu- 
tion of any falsification of affidavit. You may have to have a more 
critical examination of the apparatus within a union as to whether or 
not the officers really are officers. 

Our report goes into it extensively, and I think if some of the pro- 
visions of the report were incorporated into the law we would be in 
a much more favorable situation. 

Senator GotpwaTer. Senator, I would appreciate it if you would 
read bill 1254 which I have introduced to control this situation and 
give me your opinions on it at some later date. 

Senator Humpnrey. What is the bill, sir? 

Senator Gotpwater. Bill 1254. 

Senator Humpurey. I would be delighted to do so. I will make an 
exchange with you. You read the report we put out. 

Senator Gotpwater. I read your report and I want to commend you 
on it. 

Senator Humpurey. I shall surely look into your bill. 

Senator Gotpwarer. I would appreciate your opinion on that. I 
would like to know, too, when you give it, if you feel we should have 
legislation. The testimony yesterday indicated that they felt that we 
did not need any legislation in this respect, but leave it up to the 
unions. In the southwestern part of the United States, we have a 
Communist union, There has been nothing done about it. The Board 
has certified this union, and if the company does not use it, they stand 
in violation of Taft-Hartley. 

Senator Humenrey. I think if you will check carefully in our re- 
port you will see we did make some specific recommendations as to 
checking the validity of these non-Communist affidavits. There has 
been a suggestion that the non-Communist affidavit should be applied 
to both union and employer alike. Well, from the point of equity, 
from the point of what you may call public relations equity, that is 
all right, but I think the problem is much more severe and difficult 
than just making everybody carry that sort of testimonial. 

I think the assumption should be that ours are not Communist 
unions, and I think that where you have it built into the constitution 
of the union as you have for example, I believe, in the mine workers 
and as you have in many other unions, as in the steel workers, that no 
officer of this union can be a member of the Communist Party—and 
there is other language which definitely limits them—then you place 
the responsibility for policing within the voluntary organization itseif. 

The Government of the United States has every right under the law 
and particularly if some of the amendments that we have suggested 
are incorporated into law, to investigate any and all persons that may 
be in touch with any security information or any critical or secret pro- 
duction. So you are protecting the security of the country. 

You see, we have not outlawed the Communist Party. We have not 
outlawed Communist unions. We outlaw company unions. There 
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is a really serious question in my mind whether or not, even within the 
law, the Communist -dominated union should have any more rights 
than a company union. 

Again, I am not coming here with definitive answers. Let us be 
very honest with each other about these matters. Every time that you 

take legislative action to control what you call Communist domina- 
tion, you may likewise place real road blocks and real difficulties in 
the way of a duly established, patriotic, loyal organization, and none 
of us wants to do that. It is my ease that if you use the non-Com- 
munist affidavit, it is the responsibility of the Justice Department to 
properly screen it and properly to test it as to its integrity and its 
honor. 

Senator Morse, I believe, made another proposal in this field in 
reference to the National Labor Relations Board, really going into the 

validity of these non-Communist affidavits. The Chairman of the 
Board testified before our subcommittee in opposition to that posi- 
tion. However, may I say that there is a lot of merit to Senator 
Morse’s position, and we did not rule it out in our report. While 
Senator Morse had separate views in which he took exception to the 
subecommittee’s report in reference to the NLRB and its review of 
non-Communist affidavits, I think it is fair to say that the majority of 
the subcommittee felt that this was still a subject that should be open 
to further consideration and further study. After all, if the NLRB 
issues a non-Communist affidavit certifying that the union is non- 
Communist, in other words is not in the control of Communist officers, 
the question automatically pops up, does it not have a responsibility 
really to check the validity of its findings? 

If you are going to give a badge of honor or a certificate of purity 
to an organization, do you not think maybe you ought to run a few 
political assay tests to find out whether or not the badge of honor is 
deserved? That is Senator Morse’s position, and I think it has con- 
siderable merit. 

Gentlemen, I have just two items. I want to say a word about 
economic strikers, Section 9 (c) (3) which deprives economic strikers 
of the right to vote in a subsequent representation election has had the 
effect, in one case which we studied, of converting the ultimate exer- 
cise of economic strength by the union to strike into a suicidal weapon. 
We have gone into this in some detail in the memorandum on page 
28, and I think that just a word or two about it would be of some 
help. 

The issue of economic strikers stems from the provision I have 
cited of the act which states: “Employees on strike who are not en- 
titled to reinstatement shall not be eligible to vote.” This means that 
workers who have struck for economic objectives as contrasted to a 
strike caused by an employer’s unfair labor practice may not vote in 
subsequent representation elections if they have been replaced. 

The subcommittee explored the impact of this provision in the 
American ENKA case, and in this case it concluded—and this is the 
subcommittee’s report— 
the effect of that doctrine on the American ENKA case is obviously that since 
the back-to-work movement had replacéd the strikers, the old union would be 
ousted and the competing union, which had no valid interest in the plant prior 
to the dispute, would emerge victorious from any election. Under such cir- 


eumstances as these, the doctrine would convert the ultimate exercise of 
economic strength by the union to strike into a suicidal weapon. 
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It becomes suicidal because the group that had the historic employ- 
ment rights is out in the cold, and a new group that may be competing 
comes in or just straight outright strikebreakers come on in, and they 
set themselves up as a  barg: Lining agent even if it is only for the period 
of just arriving at a representation election and thereby dissolving 
themselves afterward. You can see how this could break any strike. 
I submit that this section of the law is untenable. 

The matter of injunctions. I have already referred to the emer- 
gency disputes injunction. Here I want to refer to the 10 (1) 
injunction, the so-called mandatory injunction. Get this: Is is man- 
datory only with respect to unfair labor practices of unions, and not 
employ ers. The provision vests unreviewable and comprehensive 
authority in the independent General Counsel, one man. It has 
serious defects from a due-process standpoint. In other words, you 
just go out and get the injunction without any prehearing, without 
any due process of law at all. 

The General Counsel may secure an injunction in a case where the 
Labor Board later finds that the theory on which the injunction was 
secured is without merit, but in the meantime the injunction, because 
it is a mandatory injunction, because it is an injunction that the 
General Counsel can get just by issuing the order, has worked its 
effect upon the union ‘and may well have destroyed it, particularly 
if it is a small beginning organization. 

By the way, a number of these mandatory injunctions are used 
particularly where you have a new union attempting to just get going, 
where you even have representation cases with unfair labor practices 
mixed together. There you find a new union and a new plant trying 
to raise the w ages up to comparable industry, literally being killed 
off without even the right of review. You can say that the National 
Labor Relations Board later on reviews these unfair labor practice 

cases, but I have submitted testimony here which I believe is uncon- 
trovertible, that the average case takes from 400 to 490 days. 

If you are in a community where the whole attitude of the com- 
munity is hostile, where the powers that be have literally ganged 
up on the union group, where the press and the radio and even the 
duly constituted elected officers are opposed to this new union, where 
the company has never had a union before and it is now being faced 
with the problem of organization, what happens to this new union? 

I will tell you what happens. No. 1, on a representation case they 
have all kinds of trouble; they have delay. Right in the middle of 
their representation election they get an unfair labor practice charge 
against them, mandatory under the law, absolutely mandatory. The 
most kind, most friendly General Counsel could do nothing else but 
apply the injunction. Then the worker has the right of waiting 
around 400 or 490 days for the National Labor Relations Board to 
review whether or not the General Counsel was right in seeking the 
injunction. In the meantime the union is as dead as last year’s 
calendar. 

Senator Dovcias. In the meantime unionmen are discriminated 
against in employment and unfair labor practices are committed 
against labor. It will take so long for those cases to be decided 
by the Board that the issue has been “settled adversely to labor before 
the final award can be made. 
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Senator Humpurey. The Senator is absolutely right. We have 
found out, again not in theory—and I want to submit ‘to this commit- 
tee that what I am talking about here today in every instance is 
not something that I have conjured up out of my imagination or 
read out of abook. This is the result of testimony that Senator Murray 
conducted for 2 years as chairman of the subeommittee. Later on 
when he became chairman of the full committee he appointed me as 
chairman of the Labor-Management Subcommittee. We held hear- 
ings in several sections of the country and, as you know, we had many 
witnesses come before us day in and day out to bring together this 
information. 

So I submit to the committee that the evidence which you have 
heard today and the testimony which I have presented in this 
memorandum are the result of case studies of the actual application 
of the Taft-Hartley law, not only under the present General Counsel 
but under the former General Counsel, Mr. Denham, under the present 
National Board. It is evidence which I believe must merit consider- 
ation in terms of revision of this act. 

As I pointed out, meanwhile, after the General Counsel has obtained 
the injunction, the union has been subjected to harassing and possibly 
destructive effects of an injunction which should not have been 
issued in the first place. 

I want to thank the committee for its patience and for its willingness 
to receive me and to listen to this limited effort on my part to present 
what I believe to be facts. I will say in conclusion that your job 
is a most difficult one. I believe, however, that you have this good 
fortune, that the representatives of labor and management who are 
testifying before this committee are desirous of working in a coopera- 
tive spirit with this committee in an effort to bring about revison of the 
Taft-Hartley law not in light of polemics or political considerations or 
rhetoric or just fiction, but in light of the facts. 

We have a very wonderful labor movement in America. The 
American Federation of Labor, the Congress of Industrial Organiza- 
tions, and the Railroad Brotherhoods and many independent unions 
have earned the respect and confidence of Congress and of the people. 
Their amazing record of production, their record of ever- growing re- 
sponsibility and maturing responsibility is one that commends itself 
to the consideration of the Congress. 

It is my considered belief that wherever it is humanly possible, we 
should leave labor-management relations in the hands of the managers 
of industry and the unions. Free collective bargaining should be not 
only free from abuses on the part of management and labor, but should 
be as free as possible from any undue influence on the part of Govern- 
ment. The task of government is basically to set the rules and 
within those rules to let the parties operate and to work toward the 
end of arriving at an equitable contract. 

With all the fanfare about labor-management disturbances and 
with all the headlines about strikes and with all the loud noise about 
our troubles, the truth is that we did not get a $300 billion economy 
by everybody being on strike, and we did not produce five and six 
million ‘automobiles a year by everybody not ae to work. 

The American worker is a hard worker. He produces more per 
hour than any other worker in the world, and the duty of the Ameri- 
can economy is to have an ever-increasing standard of living for all 
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participants in the economy. I am one person who does not believe 
that we ought to live by the status quo. That is why I have looked 
with a certain amount of skepticism on these cost-of-living contracts. 
That means just holding your own. None of us wants just to hold our 
present position. We want to move ahead. We want to get a better 
education, a better home, a better job, and better rewards. 

The job of the Congress in writing a labor-management law or in 
revising one is to keep in mind our national objective. Our national 
objective is a better standard of living, a more wholesome and more 
orderly and a more productive community. 

The American workingman and his union today has given a pretty 
good account of himself. There is very little racketeering on what 
httle there is is being dealt with by stern measures, both within the 
union movement and by Government, and it should be done. There 
is very little Communist infiltration. The amount of it is very, very 
small. Wherever there is any, it is the duty of the unions and the 
Government to act forthrightly about it. 

I will tell you what the record is. The record is one of great ac- 
complishment and great achievement, so that today the American 
labor movement is not only doing a job at home but it is doing a job 
abroad. It is doing a job fighting for higher standards of livin 
around the world, fighting against Communist domination aroun 
the world. 

I think it is about time that Members of Congress stood up and 
paid tribute to some of the great fallen heroes of labor, by the way, 
the late William Green and the late Mr. ray who were really 
great patriots. Not only here at home but throughout the world they 
symbolize dthe spirit of free American labor. 

I say with equal tribute to American industry, the average Ameri- 
can industrialist today recognizes the importance of unionism, and 
he wants to work with them. The industrialists, many of them, have 
found provisions of the Taft-Hartley law to be as roadblocks to effec- 
tive and successful collective bargaining. 

I know that there will be those who will come in and ask for a 
stronger law, but I say that those who ask for stronger law are un- 
willing to take on the responsibilities of real collective bargaining. 
They are the very same people who on one day say the Government 
ought to get out of business and on the next day come before this 
committee and say, “The Government ought to protect me in my 
dealings with my employees.” 

I submit that the average employer in America, with his managerial 
staff, with his technical experts, his lawyers, his research departments, 
is perfectly capable of meeting and matching wits with the employees. 
Everybody in America wants to eat, everybody wants to enjoy the 
good life, and the average worker does not want to be on strike any 
more than the average manager wants to close down his plant. They 
are interested in the good life, and the job of the Congress is to see to 
it that the laws under which these participants operate in the economic 
setting are fair and equitable and that they are not loaded and stacked. 

Needless to say, the least that we can do when we have a Government 
agency like the National Labor Relations Board down here is to make 
it so that it operates and so that it does not interfere with both man- 
agement and labor in the successful culmination of labor-management 

ace. 

I thank you very much. 
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Senator Purreit. Thank you, Senator Humphrey, for appearing 
here. 

Are there any questions ? 

I would like to assure the Senator that the objectives for America 
and Americans that he has outlined are shared by all of the members 
of this committee and, I feel sure, by all the Members of Congress. 

Have you any questions ? 

Senator Murray. I would like merely to congratulate Senator 
Humphrey for the splendid services he has rendered to this committee 
and to the Nation. I remember very well when I named you as chair- 
man of the Subcommittee on Labor-Management Relations. At that 
time I had a very interesting conversation ‘with you in which you out- 
lined to me what you thought was your responsibility as chairman of 
that committee and the program that you would undertake. I want 
to say that you have rendered a splendid service to the committee. 
I think that you deserve high commendation. 

Senator Humpurey. Senator, I want you to know that it would 
have been impossible to do anything without the cooperation of the 
chairman and the members of the committee. I want to pay tribute 
to every member of the subcommittee. 

We had a fine subcommittee representing all points of view in this 
committee. I want to thank them for their faith and confidence and 
support, and particularly I want to thank you, Senator Murray, for 
your unstinting support of our endeavors. I can say that never did 
the chairman ever interfere in the work of our subcommittee or at.any 
time ever tell us that we ought to arrive at any preconceived notions. 
We operated as free agents and, I think, made some contribution to 
the field. 

Senator Purreri. The meeting will recess until 2 o’clock at which 
time we will call Mr. Goldberg. 

(Whereupon, at 12: 20 p. m., a recess was taken until 2 p. m.) 


AFTER RECESS 


(The hearing was resumed at 2: 10 p. m.) 
Senator Tarr. The committee will come to order. 
Mr. Goldberg ? 


TESTIMONY OF ARTHUR J. GOLDBERG, GENERAL COUNSEL OF THE 
CONGRESS OF INDUSTRIAL ORGANIZATIONS—Resumed 


Senator Tarr. I am sorry I missed your presentation yesterday 
afternoon, but I had to be on the floor. 

What page are you on? 

Mr. Goxpperc. What I was doing, Senator, was not reading every 
word of this sectional analysis. I was on page 22, dealing with 
section 8 (b) (4), “Boycotts.” 

That reminds me that you and I once had a discussion about this 
section back in 1949, and we will start again, I take it, where we left 
off at that time. 

This is the secondary-boycott section. It is discussed on page 22 of 
my statement, and in your print it appears on page 23 and going over 
to page 24. 
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I would like to make this general observation about this provision: 
This provision involves the very difficult question of to what extent 
boycotts and strikes and other activities in connection with boycotts 
are to be permitted and to what extent they are to be prohibited by 
provisions of law. 

This section as written practically makes illegal all of the tradi- 
tional types of boycott operations that unions engaged in and have 
felt it was necessary for them to engage in in order for them to pro- 
tect their legitimate interests. I note with considerable satisfaction, 
Senator Taft, your amendment now proposing to liberalize this sec- 
tion in part, which is contained on page 24 of the committee print, 
and which reads: 

That nothing in (A) of this section shall be construed to make it an unfair 
labor practice for a labor organization to induce or encourage employees to engage 
in a concerted refusal to perform work which because of a current labor dispute 
between another employer and his employees is, for the duration of such dispute, 
no longer being performed by the employees of such other employer. 

Your amendment then would—— 

Senator Tarr. We have met a lot of criticism from that, I must 
say—at least I have—from the other side, from the employers. 

Mr. Gouppera. I would assume that there would be criticism from 
that source, and yet it seems to me 

Senator Tarr. And there is some proper criticism. Certainly it 
has to be more clearly defined. 

Mr. Gotprerc. The difficulty in this field in general is always the 
question of how to define what you are attempting to make legal, and 
to render illegal. But I say the basic principle of that amendment 
which protects the right of employees not to work on struck goods is 
certainly a sound provision. This is something that labor people 
regard to be immoral, something that they regard to be an unjustified 
prohibition on their legitimate : activity. 

Senator Tarr. However, the provision was intended to cover the 
case where a plant is operating and when the strike comes they trans- 
fer their work to some other plant. It was certainly not intended to 
authorize the case of refusal; for example, if you were building a 
house, to accept millwork from a firm manufacturing millwork, which 
is an entirely different line of operation. I do not know that it does. 
[ only raise that question. I certainly did not intend to authorize the 
general theory that just because goods were coming from a plant where 
there was no union, or even where there was a strike, that the union 
could refuse to handle those goods in subsequent manufacture into 
something else. I certainly did not intend that. It has been criticized 
as perhaps being able to be construed to that effect. 

Mr. Goupserc. Of course, I had hoped that the Senator covered 
that. 

Senator Tarr. I think I explained the purpose of it when I intro- 
duced it in 1949. I do not think it is fair for a firm which is having a 
strike to transfer the job to some other place and then make the men 
work on it there. 

Mr. Gotppere, I agree with that entirely. 

Senator Tarr. I think that is the main feature. Just how far be- 
yond that it ought to go, that is what we are trying to determine. 

Mr. Gotppere. My own view, the position we have taken before 
and which we reassert now, is that if you are going to have labor 
31346—53—pt. 1———-38 
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activity that is meaningful in a competitive society, you have got to 
give the labor organizations the opportunity not only to conduct. the 
boycott that you have defined in the limited way that you have now 
defined it, but you have got to extend that to a broader area if we 
really are going to believe in competition between labor and industry 
in the protection of standards. 

Senator Tarr. I do not agree to that at all. Fundamentally, the 
secondary boycott provision is this: It is not a dispute between the 
employer and his employees. The whole idea is to protect some third 
party who is not involved in that dispute, who is conducting his busi- 
ness as he sees fit to do it, from being injured by a secondary boycott 
by the employees, the labor union. 

I noticed in Mr. Reuther’s statement he said that that is not pa- 
rallel; that you can get a suit against the union but not against the 
employer. A competitor who refuses to handle goods that ‘that com- 
petitor was selling, can certainly be sued, perhaps under the Sher- 
man Act and almost cert: ainly under the general depreciation of trade 
under the common-law provision. 

This is not intended to be an action between the employer and the 
employees. This is solely the question of third parties not being in- 
jured because of a dispute in which they are in no way involved. 

Mr. Gotpperc. Are they not necessarily involved in the dispute when 
they are h: andling the goods of a party that is involved in the dispute ¢ 

Senator ‘Tarr. I do not think they ought to be in any way mvolved. 
The answer is “No.” 

Mr. Gotpsere. Let me put to you, then, again, the case I think I put 
to you in 1949, which I think still is the classical case, and that is the 
Duplex v. Deering case that we discussed in 1949. I looked at it again 
iast night just to refresh my recollection of it. 

How can it be said from the facts of that case that this party is a 
neutral party? Let me recall again what the facts were. 

The machinists’ union had organized three firms that made presses. 
They had contracts with those 3 firms to grant the 8-hour day, to estab- 
lish a minimum wage scale, and to comply with other wage standards. 
The Duplex Co. refused to do this. It was the fourth firm that made 
presses. They were the four firms in the United States that made 
presses. ‘The Duplex Co. operated on a 10-hour day. It refused to 
establish the minimum wage scale. It disregarded other standards 
that at least now, by the experience of the times, we would regard to be 
minimum wage standards. 

The machinists’ union was then approached by the 3 employers in 
the industry that they had organized, and the 3 employers in the in- 
dustry said to the machinists’ union, “If you are unable to maintain 
the standards of this industry, we are going to have to go back on the 
8-hour day that we gave you, we are going to have to establish a 
10-hour day; we are going to have to establish a contract that contains 
no minimum wage standard, and we are going to have to abrogate the 
provisions of our contract with you that provide for fairly tolerable 
vorking conditions in the plants.” 

Faced with that situation, the machinists’ union, back in the 1920's, 
then went out and declared a boycott of Duplex products. 

Senator Tarr. Absolutely unjustifiable; absolutely unjustifiable. 
Your argument leads to the conclusion that the Government must fix 
wages in , all the plants; that they must see that there is no variation in 
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this seale set up by the unions in agreement. Oh, yes; absolutely. You 
say that although the Government cannot do that, we will let all the 
people, by indirect pressure on all their customers, force them to do 
what these other three people have agreed to do. 

No; I think that is an absolute denial of the entire theory of free 
collective bargaining and free business in the United States, 

Incidentally, in this committee, there was not any legitimate objec- 
tion to outlawing secondary boycotts when we had these hearings in 
1947. The committee agreed, 1 think 13 to 2, that really there was 
practically no defense against it. 

I remember Senator Morse and Senator Ives trying to devise spe- 
cial methods to stop this, which is recognized as an outrage in the 
labor field. That is the field of secondary boycotts. 

I just cannot see any argument for supporting secondary boycotts. 

Mr. Gorpperc. I would like to make the argument, I would say that 
under the facts as I gave them to you, it is not a question of Govern- 
ment fixing wage standards at all. It is a question of allowing people 
to use economic power against economic power, and by that com- 
petition to try to arrive at an adjustment of conflicting interests, 

Senator Tarr. There was some argument for secondary boycotts 
when you had no Wagner Act at all, but today if you want to organize 
a plant you have a method of going in and persuading the employees 
that there ought to be a union. If you cannot persuade them, then 
there ought not to be a union and there ought not to be any indireet 
pressure on their products and their work to make them unionized. 

Mr. Gotpperc. You are precisely bringing in a Government regula 
tion in a competitive situation by limiting the area. 

Senator Tarr. If you have the law of the jungle, then there is some 
argument for letting the law of the jungle go to any extent you want 
it to go. But if you do not, if you are attempting to regulate it on 
a fair basis, holding everybody to fair dealing, then I can see no 
justification for dragging in third parties in your labor dispute just 
in order to organize another plant. 

On your same theory, this one case, you could put on a boycott of 
every nonunion plant in the United States that is not organized, even 
though they are paying wages higher than your wages, even though 
there are no swe: utshop conditions. 

We have a minimum wage law to prevent sweatshop conditions, 

Mr. Goutpperc. I think you and I would agree that the minimum 
wage law we have does not adequately protect against sweatshop con- 
ditions, and that it ought to be improved. 

Senator Tarr. I think it perhaps is not wide enough, but as far as 
the rate is concerned for the minimum wage, it is all right. Of course, 
it is not what you would call a standard wage. 

Mr. Goupserc. I hope that this committee will take under consid- 
eration the question of improving the minimum wage, but the point 
I am making is that I think the jungle prevails, not in the way that 
you indicated, but the jungle prevails when an employer can upset 
the established labor standards of an industry in the way that Duplex 
attempted to upset it and was successful in part 

Senator Tarr. By persuading men to work for them and refusing to 
be unionized. The men were satisfied thereby, presumably, because 
the majority of them did not want to organize a union. 
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Mr. Gotprerc. But this was a perfectly peaceful appeal. It did not 
involve violence. This was an appeal by a union to its membership 
handling this product not to handle a product which they deemed to 
be unfair to things which the union was striving for. 

Senator Tarr. What union? 

Mr. Gotpperc. The machinists. This was their own membership. 
That is the point I am making. This would apply under Taft- 
Hartley. 

Senator Tarr. They were not making them, because their own 
members were not in that plant. 

Mr. Gorpperc. This was a case of installing tlhe presses. The ma- 
chinists also represented the installers of the presses, and what they 
were appealing to were members of their own organization. 

Senator Tarr. So you can organize the thing on a vertical basis, as 
the teamsters try to organize the w arehouse employees. You can 
work a secondary boycott to organize industries that are not even 
organized at all. 

Mr. Gotpserc. That assumes, you know, that it is a light thing for a 
union to declare a secondary boycott situation. It is never a light 
thing for a union to appeal to its own people to refrain from working, 
because there is a very great economic inhibition against that. Union 
people cannot just appeal to people to carry on a boycott. When we 
say a boycott, we mean that people are asked to strike. That is not 
the easiest thing for union people to get other people to do. 

So there is a very practical economic restraint there. 

Senator Tarr. You may appeal to other people to strike or not to 
handle goods or not to buy those goods. 

Mr. Gotpserc. That is in effect an appeal not to work, and it carries 
with it very great economic detriments to the people involved. 

As I say, I do not want to do 

Senator Tarr. The secondary boycott has a bad name, and I think 
if you put it up to an election in this country it would be voted out 
5 tol. Ido not believe you could get a vote for supporting secondary 
boycotts. 

Mr. Goupsera. I think it has a bad name, unjustifiably so. 

Senator Tarr. Because there are grades of it. Some are worse than 
others. But it can be carried to an extent that certainly offends the 
sense of fairness of the American people. 

Mr. Goupserc. I do not approve of extremes that have been men- 
tioned as the basis for this provision. You have mentioned on occa- 
sion the local 3 situation up in New York. 

Senator Tarr. The electrical workers. 

Mr. Gotpserc. I do not think that was a justified boycott situation, 
and you remember the Supreme Court upset it in the Allen Bradley 
case as be ing a violation of the Sherman Act because it was a combina- 
tion with the employer. 

Senator Tarr. When the employers ganged in with them, they shut 
it up; but when the union got in with them it was not unlawful until 
the Taft-Hartley law. 

Mr. Gouippera. They said it was not a violation of the antitrust laws. 
You and I have gone into this in the past, and I do not think much 
purpose is served by continuing. 

So our suggestion goes to taking your amendment and enlarging 
it to the point “where it would be legitim: ate to refuse to work not only 
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on struck goods, but also on goods produced under nonunion condi- 
tions or under sweatshop conditions or from runaway plants, which 
has been a great problem that has faced established employers. 

Senator Tarr. What is a runaway plant? Where the men have 
voted the union out because they do not like it ? 

Mr. Govpsere. I do not have reference to that. I mean an employer 
who has operated under union conditions in Ohio and closes up his 
plant and moves a South to operate under nonunion conditions 
there. I think while it is not such a great problem in Ohio, it would 
be a great problem for the New England cabelas that are confronted 
with that situation, and they have a great regional problem arising 
out of the whole situation of runaway shops. 

I turn from there to the featherbedding section, which is 8 (b) (6) 
of the act, and this is a eo which we in the CIO have not been 
particularly affected by, but it is my judgment that that provision is 
not functioning very effectively and that there is no great point in 
keeping it in the statute at this time. 

Senator Tarr. In 1949, as you remember, I proposed to take it out 
on the ground that either it ought to be taken out or it ought to be 
very much strengthened. 

Mr. Goxperc. That is correct. 

Senator Tarr. I think the opinion of the Supreme Court supports 
that view. 

Mr. Gorpserc. The Supreme Court, in effect, says that the provision 
as it now stands is not a very effective provision. 

Senator Tarr. It would only cover a case where, say, a teamster 
drives into town with a truck, and they stop him and say, “You have 
to have a union driver.” He s: ays, “T don’t want a union driver. I can 
drive this truck better myself.” “All right, pay us $10 and you can 
go ahead.” 

I think it would prohibit that, but it would not prohibit anything 
else. 

Mr. Go.pserc. I agree with you on that. I have this objection in 
principle to it: I think when you get into this field you get into the 
field of, Are you regulating what employers and employees can exact 
respectively from each other ? 

I raise the objection on principle, for example: Are you going into 
the field of having employers exact too much from a worker, what we 
‘all stretchout? Would it be appropriate to write in the statute that 
an employer must not exact too much in work assignment or workload 
from a worker? 

I think not. I think you had better leave that to the parties. 

Senator Tarr. It would raise the same administrative difficulty. 

Mr. Gorppere. It would. 

Senator Tarr. That is, it imposes on the Board, which is not expert, 
the duty of becoming pretty expert about a thousand different indus- 
tries. 

Mr. Gotppere. That is correct. I think it is better that we leave 
that alone and not attempt to work out in a law such as this the min- 
utiae of this type of conduct. 

I go to the subject we discussed briefly a little bit yesterday, and 
that is section 8 (c), which is the so-called free s speech section, I do 
not want to repeat what I said yesterday, but it seems to me that we 





586 TAFT-HARTLEY ACT REVISIONS 


ought to go back to the concept enunciated by the Supreme Court in 
the Virginia Electric case, which I quote on page 29 of my eae 
and that is, whether or not a speech of an employer is coercive ou 

to be considered in the entire context in which the employer ma 
the speech. This provision is not working out effectively. This os 
vision is working out to legalize an area of speech which I do not 
believe it was intended to legalize, and which has caused great diffi- 
culty in conducting proper organizational activities, particularly in 
the Southern States. 

Yesterday I suggested that perhaps a simpler provision declaring 
that employers have the right to express their views on unions or 
unionism, so long as their remarks are not, in context, coercive or 
intimidating, would be a much more appropriate provision than the 
provision that is now written. 

I think that ought to apply both to elections and to unfair labor 
practices. I think the present provision should not apply to the 
elections as Senator Taft has now proposed in his amendment. I 
think the amendment which is printed on page 26 is an unfortunate 
amendment and should not be adopted by the Congress, because it 
would permit the employer unfair statements, both to affect the results 
of elections as well as practices which otherwise might be regarded as 
unfair labor practices under the provisions of the Tatt- -Hartley Act. 

I now go to page 30 of the statement, which is section 8 (d) of the 
statute. This is the definition of collective bargaining. 

The statute now says that the obligation to bargain in 8 (d) “does 
not compel either party to agree to a proposal or require the making 
of a concession. 

That purports to be a codification of the decisions under the Wagner 
Act as to what the duty to bargain is. 

I might say the way that is now being construed, both by the courts, 
the Board, and employers, is to per: mit an employ er to refuse really 
to bargain in good faith with the union. The essence of the collective 
bargaining process is and should be a complete, candid exchange on 
the part of both sides, and a willingness to attempt to make reasonable 
proposals and counterproposals in the effort to arrive at a mutual 
agreement. 

While it is true that, under the collective-bargaining process, neither 
party is compelled to make proposals that it does not believe in or 
to agree to concessions that it does not feel are warranted, nevertheless 
this provision, having been written into the law, has encouraged a 
great concert of action on the part of employers, again particularly 
in the South, to refuse really to bargain in good faith and to refuse 
really to arrive at an agreement. This is one of the situations where, 
by writing into the law language which was unnecessary, language 
which only purported to codify what was in the law psychologically, 
encouragement has been given to intransigent employers not to arrive 
at an agreement. 

I point out on page 31 what has happened. This is documented 
by the report of the subcommittee that Senator Humphrey talked 
about today in the dise ussion of what is happening down South. 

I have reprinted 3 letters from employers in 3 different cases in 
which they neiannshy point out to their employees that they are not 
compelled to arrive at agreements settling disputes or entering into 
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jabor-management contracts. You notice the uniformity in the lan- 
guage in each of the three cases cited. 

For example, they say: 

Even if this union were in here, there is no way whatever that it could force 
the company to do anything except by pulling you out on strike. For example, if 
the union wanted us to sign a contract with terms, which, even after bargaining, 
we were unwilling to sign, or wanted us to do anything else which we were 
unwilling to do, then there would be nothing the union could do except to call 
you out on strike. 

If you look at the second letter, you will find it almost identical. If 
you look at the third letter, you will again find it almost identical. 

This is certainly in great measure attributable to this Taft-Hartley 
exposition of what is bargainable and what is not bargainable, and 
what collective bargaining means. 

I say to this committee very plainly that no employer who wants 
to get along with his employees and with unions representing his 
employees ever sends out literature of this type. This represents the 
attitude of the employers who do not believe in collective bargaining. 
This represents the attitude of employers who are trying to stretch a 
prpovision of the law which was not designed to permit them to frus- 
trate the purposes of bargaining. 

Therefore I make the observation that this provision of the law 
psychologically has encouraged the frustration of bargaining rather 
than the announced purpose of the statute, which is to encourage 
collective bargaining. 

The next observation I want to make on section 8 (d) is in reference 
to the notice provisions of that section. These are very troublesome 
»rovisions because they have led to ambiguities which again have not 
bene intended, and which can create a great deal of trouble. 

The first point I would like to make on it is that the notice provisions 
in the statute should expressly apply only to collective-bargaining 
agreements which contain a “no strike, no lockout” clause. If a con- 
tract does not contain a “no strike” clause, then the parties obviously 
are free to strike, and the notice provision of the statute should not 
apply to that particular contract. 

Secondly, there are too many notices required in the law. It has 
come’ to be a very complicated situation to comply with the law. 
Again, I want to recall what I said yesterday, that there are 50,000 
collective-bargaining contracts in the country, many local in char- 
acter, and this presents quite a complicated structure for people to 
comply with. 

For example, the law provides on page 27 that we must notify the 
Federal Mediation and Conciliation Service within 30 days after the 
parties are given notice of the existence of the dispute. The parties 
are required to be given 60 days’ notice. What does the Federal Con- 
ciliation and Mediation Service do in the normal case when it gets 
such a notice, in the average local dispute? It files it away. 

On the other hand, if a party fails to give that notice, it leads to very 
bad consequences under the law because, as the law is now written, 
the failure to give notice prevents the employees from having their 
rights protected under the provisions of the statute. 

The Federal Mediation and Conciliation Service keeps up with all 
important disputes. It does not need a notice to be advised-of them. 
It follows all disputes of any consequence. So this provision is an 
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unnecessary provision and one which should be eliminated from the 


statute. 


There is another feature of the law which has caused a great deal 
of conce and » it is the provision which prohibits a strike for 60 
days after noti or until the expiration of the contract, whichever is 


later. This questi on has arisen under that provision, suppose you 
have a reopening provision in the midst of a contract, which is very 
frequent now that » have longer-term contracts, with the right to 
st ‘ke? If vou read i this language literally, it would mean that even 
tho wh you have the righ t to strike under a reope ning provision, the 
law prevents you from striking under your contract until the expi- 
ration of the contract, which may be a year or two later. 

Fortunately, the Labor Board in the case that I have cited has said 
that the language cannot be literally applied, that obviously, if you 
have a reopening clause with the right to strike, you must be per- 
mitted to strike at the time of your reopening clause. 

The courts have not yet definitely passed on this question. I think 
that this committee would all agree with me that if you have a reopen- 
ing clause with the right to strike in the midst of a contract, if you 
have given your 60-day notice prior to that date, even though the con- 
tract has 2 or 3 years to run, you obviously have the right to strike 
when your contract permits you to strike. 

Perhaps the literal language of the statute ought to be conformed 
to what we all understand the rights of the parties to be. 

There is another problem that arises in this connection which arose 
in the steel strike and which arises in every important strike where 
the Government makes requests upon the parties to postpone a strike. 
That is, suppose you give your 60-day notice as required. Suppose 
the President or the Mediation Service requests that you postpone the 
strike. Are you required to give another 60-day notice? Are you 
required each time then to give another 60-day notice before you can 
strike? 

This would seem to be an extremely undesirable result, because ob- 
viously we would Want to encourage parties to comply with requests 
made by their Government without getting themselves into a technical 
situation where they prejudice their rights. 

Senator Nee.y. Has any court ever decided that that notice should 
be given a second time after the President or the Mediation Board has 
asked for a suspension? 

Mr. Gotpserc. There is a decision, Senator Neely, which I cite in my 
memorandum on page 32, the Boeing Airplane case, which would seem 
to cast some doubt on the question of whether or not another notice 
is not required. I think in fairness to everybody concerned that situa- 
tion ought to be clarified so if you have given the notice once you are in 
compliance. “The purpose of the natice is to advise the parties that 
there is going to be a dispute leading to a possible strike. Once they 
have been advised, I can see no point. in giving notice again and again 
and again. 

Senator Purrett (presiding). Mr. Goldberg, may I interrupt for a 
moment to say that perh: aps the people listening this afternoon wonder 
why these Senators get up and leave. I can assure you it is not because 
they are not interested in the subject-matter of the testimony. Many 
of them have other hearings or other matters that take them away. 
I think it only fair to say that all of the evidence that you are present- 
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ing will, of course, be available to them, both in your brief and in the 
report from our stenographer here today. So it is not, believe me, 
being discourteous to you. It is simply because they are called away 
for other business. 

Mr. Gouprerc. I certainly understand that, Senator. I know 
how busy all the Senators are and how many demands there may be 
upon their time. 

The last point I make on the notice section is the one that I adverted 
to briefly: That I think in no event should any worker be denied his 
rights under the statute because there may be technical noncom- 
pliance with the notice provision. 

I was glad to see Senator Taft offer an amendment on this point, 
S. 655, to cover the situation. We approve and support that amend- 
ment 

Now I come to a point which is rather technical, but important. 
If you will look on page 28 of your print, you will find an amend- 
ment. (S. 1310) which ha 

I would like to comment briefly on that amendment, because I 
think that the enactment of the amendment would be terribly unfor- 
tunate and that amendment should not be adopted by the Congress. 

Senator Ives proposes to amend section 8 (d), which now reads: 


s been offt red by Senator Ives. 


and the duties so imposed shall not be construed as requiring either party to 
discuss or agree to any modification of the terms and conditions contained in a 
contract for a fixed period if such modification is to hecome effective before 
such terms and conditions can be reopened under the provisions of the contract. 


This is what Senator Ives now proposes. He proposes to insert in 


. ° . 1 . 
lie l thereof the follown o 
and the ities so imposed shall not be construed as requiring either party to a 
contr t for a fixed period to diseuss or agree to any iodification of terms and 
conditions of empk I hether or not embodied in such contract, prior to 
the expiration of such period 


His words that he adds are “whether or not embodied in such contract.” 

Let me expla 1 what this is abo { liet me also explain why no 
manager who deals with a labor uni n and no labor union ce uld get 
alons with the provision that Senator Ives proposes. 

When you enter into a labor contract, the average contract now has 
a no-strike provision. Therefore, even though a union may say to 
an e! iployer in the midst of the contract or an employer may say to 
a union in the midst of a contract, “We would like a change,” neither 
party is authorized under the no-strike provision of the contract to 
strike in support of their request if the other party says no. 

The Labor Board has a doctrine that they eall the doctrine of the 
Allied Mills case, which says that under the Taft-Hartley Act as now 
written, if a subject is not covered by a contract, either party may 
request the other party to discuss it during the term of the contract. 
That is the doctrine of the Allied Mills case. 

The Labor Board does not hold—and this is important to know, be- 
eause I think Senator Ives’ bill is based on a misconception—the Labor 
Board does not hold that that repeals your obligation to talk about a 
subject, repeals the no-strike clause of the contract. Both parties are 
still bound by the no-strike clause. All that the Board says is that if 
a subject is not covered in a contract, the parties are obligated to talk 
to each other about it. 
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Senator Ives’ bill purports to say that whether a subject is embodied 
in the contract or not, neither party is obligated to talk to each other 
about it during the term of the contract. I say that this is unwise. 
I say it is unnecessary. I say that this does not accord with the 
realities of industrial nome. 

I say it is very important for parties to be able to talk to each 
other at any time during th existence of a contract, and the experience 
of people in collective bargaining is that they are always talking 
to each other during the period of a contract. 

Let me illustrate from the manager’s point of view why this is 
undesirable. We have contracts with the steel industry that say 
expressly—this, therefore, would be a subject covered by the con- 
tract—that say expressly that the workers in the industry must take 
their va ‘ation. ‘They cannot take vacation pay in leu of vacations. 
When the vacation period comes along, they must take thoir vacation. 

Every year since we wrote that provision into the contract, the 
steel industr y has come to us, the union, and said to us, “Look, becs ause 
of the needs of the defense program, we would like your people, if 
they are agreeable, to take vacation pay in lieu of vacations. We 
need the production, and if the man is satisfied to do it, we would like 
you, the union, to agree that he should do this.” 

I want to tell this committee that on each occasion when the steel 
companies have made that request to us, we have gone to our local 
unions and to the people involved and have said, “We agree with the 
steel companies that the needs of production are such that if you want 
to, you should waive this provision in the contract, and if you want 
to work and get vacation pay, you ought to have the right to do 
that.” 

I think people ought to do that to each other, despite the provisions 
of their contract. 

Of course, the contract says that obviously they can always agree 
to waive the provision of the contract. There is nothing in the law 
that precludes that. But I see no point in writing a provision into 
the law that makes it easy for people to say, “We don’t have to do 
this,” or “We do not have to engage in a discussion of the provision.” 

Senator PurreLy. Senator Ives, incident: ally, as I read this and as 
you read it, too, does not say that you cannot do it. He says that 
that may not be imposed upon you. So you are free to do it if both 
parties wish to. 

Mr. Gotpserc. I recognize that, and I try to say that, but I think 
the danger of a provision of the law of this type is that it congeals 
the opinions of the parties into not talking. 

Senator. Purret.. I wonder if that is true. The fact of the matter 
is that you have already covered the conditions of employment, that 
is, the wages and working conditions, in your contract for a specified 
time. Then he says the purpose of his amendment, I believe, is in 
these words, that “you are not then required.” 

Mr. Gouppere. I say that is not a sound provision. I would see 
no objection to the parties talking about anything in a collective- 
bargaining relationship, Senator. I say it is highly important. that 
they do so. It is highly important that they be encouraged to talk 
to each other about their problems rather than discouraged to talk 
about their problems. ; 
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Mind you, I am in agreement that they cannot be compelled to 
agree. Iam in agreement that you must not abrogate the no-strike 
provision in the contract. All I am saying is that we ought not to 
discourage them from talking to each other. I think through the 
process of talking to each other they solve many problems. 

Senator Purretx. I do not think this discourages them. 

Mr. Gouppere. It think it would. 

Senator Purreii. There may be differences of opinion. They are 
free to do so. 

Mr. Gorprerc. Let me point out that the genesis of the steel strike 
of 1949 was the refusal of the steel companies to talk to the union 
about pensions. That was the origin of the strike. That was the 
basis of the difference. They were not compelled to agree. 

Again I go back to the basic problem. They were not compelled 
to agree, but they had the obligation to talk to the union about the 
subject, and the union had the obligation and the right to talk to 
them about the subject. 

I am saying that I do not think this provision serves a good pur- 
pose. I think it serves a bad purpose. 

Senator Purrety. Of course, once you have signed a contract for 
a specified period of time and have agreed to the conditions, unless 
we did have something like this, it would occur to me that perhaps 
it might be interpreted as meaning that you could discuss the terms 
and conditions over and over again which you already agreed to, 
and which became the contract. 

Mr. Gotpperc. But you cannot change them except by agreement. 

Senator Purre.tL. But you are encouraging that. 

Mr. Gorppere. No, you are encouraging this, which I think is im- 
portant in the field of labor-management relations: You are en- 
couraging the parties to review and discuss with each other their com- 
mon problems. <A labor contract, if I may say so, is not like a busi- 
ness contract. 

Senator Purretu. I realize that. 

Mr. Goxpperc. It is a problem of human relationships. We profit 
by encouraging the parties to talk to each other. We do not profit 
in this field by discouraging discussion. I say this is not too im- 
portant 

Senator Tarr. Do you need discussion when you have a fixed con- 
tract, when there is a lot of fear of strikes and implied threat of 
strikes ? 

Mr. Goxppera. Senator, I would say the no-strike provision is not 
impaired by this. As a matter of fact, Senator, discussion takes 
— all the time under a labor contract. I gave an illustration be- 
ore you came in where the steel companies have continuously dis- 
cussed ‘with us, despite a plain provision in the contract, relaxation 
of a vacation provision to permit workers to take their vacation pay 
instead of vacations during this defense period. 

Senator Tarr. But should they have to? 

Mr. Goxpsrere. No. They can always say that. But they should 
be in a position to talk to the people about their problems. They 
can always say, and I would not take away from either party the 
right to say, after listening, “Look, we heard what you have to say. 
This is our position. We see no basis for changing the plain provision 
that we wrote on the subject in our contract.” 
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Really what we are talking about is: Don’t nail it down to a point 
where the parties will never ‘discuss their differences with each other. 

Senator Lenman. As I understand, you are not urging in any wa 
a prohibition, but you are simply urging the encouragement of both 
labor = management to discuss their proble ms. 

Mr. Go.pperc. Senator Lehman, that is absolutely correct. I sa 
the avenue to labor peace is through encouraging continuous jeer 
sion, because it is a highly complicated problem of maintaining rela- 
tionships even under a collective bargaining agreement. Instead of 
discouraging discussion, we ought to encourage it. 

Senator Purrect. I do not think this discourages discussion, if I 
may differ with you. Actually, the contract is the ultimate decision 
after discussion of the subjects contained in the contract. Certainly 
I do not think this discourages discussion. It simply says that dis- 
cussion on the matters already settled by a contract cannot be forced 
upon either party. 

Mr. GorprerG. Thet is the law anyhow. 

Senator Porrety. ‘That is right. 

Mr. GoipgerG. In other words, no party has to agree to a change in 
a contract, once he has made a contract. 1 would not want to prejudice 
that position, because I believe you have to have stability. A contract 
ought not to be open all the time. It ought to be for a fixed period. 

On the other hand, all I am saying about this is that realistically, 
we ought not to put obstacles into the way of further discussion and 
flexibility. I think this does. 

Senator Tarr. If you took out the words “discuss or,” then it would 
merely state what you state to be the law. 

Mr. GouipBere. That would just state what is the law now. I am 
against cutting down the avenue of discussion. 

The next section I want to deal with is section 9 (a), specifically the 
proviso in 9 (a) which you will find on page 29, which purports to give 
an individual employee the right to present grievances and to hay 
such grievances adjusted without the intervention of the bargaining 
representative, as long as the adjustment is not inconsistent with the 
terms of the collective bargaining contract or agreement then in effect. 

My problem there—and the problem I want to call to your atten- 
tion—arises by reason of a court decision in the second circuit, which I 
do not think was intended under this provision of the law. That is 
Douds v. Retail Store Union (173 F. 2d). The court of appeals, in 
construing that language, has said that not only is the individual 
entitled to present the grievance, but individual e mployees are entitled 
to present their grievances through a minority union or group. 

I think that is aaah I think that is a bad result. I think that 
can lead to problems both for employers and for unions. 

The theory of the statute is that when you have a union which is 
elected as the representative of the employees, it represents all of the 
employees. The theory of this proviso was to permit an individual 
to be present and participate in the settlement of his own grievance. 

I want to say in all of our unions we encourage that. We want the 
individual present when his grievance is prosecuted, and we want-him 
to participate in the adjustment of that grievance. Under most of 
our contracts the individual initiates the grievance. 

Certainly it is not a good policy to encourage in this way a minority 
union to be present, so ) both the union and the employer are troubled 





San esa 








TAFT-HARTLEY ACT REVISIONS 593 


by having another union representing a minority participate in the 
griewance machinery. 

Senator Tarr. I notice that the Wagner Act had a proviso in part: 

That any individual employee or a group of employees shall have the right at 
any time to present grievances to their employer * * *. 

That was in the Wagner Act. 

Mr. Goupperc. This extends to the Wagner Act provision, too. 

Senator Tarr. What would you do? Would you strike out the 
proviso / 

Mr. Gouprerc. I would strike out the proviso. 

Senator Tarr. Or would you just try to reverse the court ? 

Mr. Gorpserc. I would look at that decision of the court and try to 
reverse that court decision, which I think is a bad decision. I think it 
possesses potentialities for great trouble. 

The next is section 9 (b), which deals with the question of craft 
bargaining units. This was discussed yesterday by Mr. Reuther at 
some length. I do not think I want to take time today to discuss it 
again. 

I think we pointed out yesterday that there are two problems in- 
volved there. We felt that the provision in the section that a prior 
industrial unit determination should not be taken into consideration by 
the Board was unjustly discriminatory against industrial unions. 

I pointed out yesterday a result which I think is very, very bad, 
and I do not think it wa required under the language of the statute. 
I think the Board was responding to what it thought to be the mood 
of Congress, rather than the words of Congress, and that is that the 
Board is carving out crafts which are not really crafts at all. I think 
that this business of taking a few people out of a bargaining unit and 
calling them a craft when they represent no historical, recognized, ox 
traditional craft, is disruptive of sound labor relations and creates in 
the plants a lack of stability. It creates problems for unions, it cre- 
ates problems for employers, it creates problems for all the people who 
work in a plant. The Board has gone so far, as its reports show, as to 
carve out a craft of 3 people, 2 people, 8 people, 4 people, and to carve 
it out on behalf of unions that historically do not represent the crafts- 
men at all. The union is able to organize a few people in an organized 
plant, and the Board, responding to that, gives them a craft status 
which disrupts the ordinary relationship in the plant. 

I would like to go to 9 (c) (1), which deals with representation 
procedures, and comment briefly on 3 or 4 subjects in connection with 
that. 

This section permits an employer to petition for an election as well 
as aunion. I raise the question whether an employer, if permitted 
to petition at all, should not be subject to the requirement, as unions 
are, of showing that a substantial number of employees wish to be 
represented by the union. 

Now, no such requirement is made with respect to an employer, 
although it is made with respect to a union. Now an employer need 
merely allege, i in the words of the statute on page 33, that one or more 
individuals or labor organizations have presented to him a claim to 
be recognized as the representative. I think that goes too far. I do 
not know that it has been particularly abused, but I think that lan- 
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guage ought to be written in establishing the same qualifications that 
are established on page 32 for unions filing petitions, which says: 
by an employee or group of employees or any individual or labor organization 
acting in their behalf alleging that a substantial number of employees. * * * 
Construing that administratively, the Board has said that at least 30 
percent of the employees must support the petition before it will be 
entertained. 

The next recommendation I wish to make 

Senator Tarr. The employer would have to present 30 percent who 
either want to be represented by another union or who want to be 
represented by no union at all? 

Mr. Goupperc. That is right. 

Senator Tarr. He probably would not have much trouble getting 
that petition any more than the labor union has trouble. 

Mr. GotpperG. People sign petitions. The acid test is what hap- 
pens in the election, and I think labor unions do very well in the 
elections. 

The next section is the recommendations by hearing officers. Sen- 
ator Humphrey testified on it, and that is embodied in one of your 
proposals, Senator Taft, I believe. 

Senator Tarr. There is one suggestion made that if he, however, 
wants to make a recommendation, the parties ought to be furnished 
with a copy of that recommendation. 

Mr. Gouppere. I think that would be desirable. 

Senator Tarr. Something of that kind. 

Mr. Goupserc. That would be desirable. But we are in accord with 
the recommendation that you have made in this respect. 

The next procedural point I believe was also commented on by Sena- 
tor Humphrey this morning. The section now requires that an elec- 
tion be held if it is found that a question of representation exists. We 
think it would a well to provide, as Senator Humphrey has suggested 
in his amendment, that if there is no substantial objection and in fact 
if the parties agree, a certification can be held on a card check. We 
would couple it with the condition that the parties agree. We think 
this is the type of thing that at this stage in labor relations cannot 
appropriately be done if the parties do not agree. But if there is 
agreement on the part of the parties and they want to bypass the 
formal election, with the time-consuming features of it, then we think 
it ought to be done by a card check. 

I remember from my own experience in the early days under the 
Wagner Act, by agreement with employers in very large units—in 
the steel industry, for example—very prompt certific ations took place 
on the basis of card checks made by officers of the Board. Those have 
worked out to the entire satisfaction of all parties concerned. 

We think it also might avoid delay if the Board were given discre- 
tion, depending upon the circumstances of the case, in representation 
cases, to make its findings on the basis of more informal hearings, 
perhaps through conferences, through consultations, perhaps the writ- 
ten statements of the interested parties, instead of a formal hearing. 

Here, too, we are not dealing with a trial when we are in a repre- 
sentation case. We are dealing with an administrative procedure. 
We strongly feel that the more we can liberalize the circumstances 
under which these are held, the better off everybody will be. 
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This is all in the interest of speeding up the procedures of the Board 
in representation cases. 

The next deals with economic strikers, This subject has been dis- 
cussed by Mr. Reuther. Senator Taft has introduced an amendment 
on it which would eliminate section 9 (c) (3) from the act. We are 
in accord with that provision. We would go further than Senator 
Taft. 

Senator Tarr. One sentence, the second sentence. 

Mr. Go.pprre. “Employees on strike who are not entitled to rein- 
statement shall not be eligible to vote.” That is the sentence I have 
reference to. 

We would go further than Senator Taft. We do not know that we 
could persuade him to go along with us in that. We would like to 
have strikebreakers not be permitted to vote. 

Senator Tarr. My understanding of the permanent replacements 
provision is that they cannot be strikebreakers. ‘To be permanently 
replaced, as I understand it, means replaced by somebody who is a 
resident of the neighborhood and who has every intention, as far as 
can be discovered, of staying there as long as he can stay. I have 
assumed always that anyone like a professional strikebreaker was 
barred, anyway. We could say so if you wish. 

Mr. Gortppera. I wish you would. I think it would be helpful. 

Senator Tarr. At least, we would protect ourselves from criticism 
by the labor organizations. 

Mr. Gotppere. I think it is legitimate criticism. 

Senator Purrert. May I ask, Mr. Chairman, is Senator Taft’s un- 
derstanding of what a strikebreaker is, your understanding? 

Mr. Gotppere. It would take what I would call a broader interpre- 
tation of what a strikebreaker would be. 

Senator Tarr. You may remember the case that led the committee 
to put thisin. I think it is the Redwood case in California, where they 
had a strike in a lumber mill, and the people in that mill drifted away 
and gradually a whole new series of residents came in and were given 
jobs. Practically everybody who was on strike got a job somewhere 
else and moved away. Yet they maintained a picket and because a 
certain number of the employees were not involved and were not out 
on strike, they were always able to vote against the new crowd who 
were there. 

Those men, as I recollect the testimony, were all veterans as of the 
time they came back from the war, who came in and settled in that 
community. Here was a strike that was all over, but technically it 
remained a strike, I think for 2 years. 

Our question was whether there was anything here that could put 
a time limit on that to get rid finally of such a strike. That was, so to 
speak, hot goods for all time to come. Although there was really 
nobody out of work, there was a strike going on, still technically a 
strike. 

That was the case, I remember, that really led to putting this provi-' 
sion in, so there could be some termination finally to that strike. As 
far as we could see at that time, it might have gone on for years. 

Mr. Goipperc. Of course, I do not recall the circumstances of that 
case, but I would say that a reasonable provision in this bill, perhaps 
not one that would meet all of our feelings, our deep feelings on the 
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subject—because this is more than a technical definition of strike- 
breaker. A man on strike feels very deeply about a man who comes in 
and takes his place. I would say that a reasonable definition on the 
subject would be that in a current dispute, a dispute that is current, 
valid, and persistent, the strikers ought to be the ones that ought to 
vote, and the strikebreakers ought not to be the ones who vote. I think 
that would be a suggestion as to how to handle that. 

Senator Tarr. What [ mean is that a man could not be considered 
a permanent replacement until he had worked a certain length of 
time—6 months, 9 months, a year, or something of that sort. 

Mr. Gotpperc. That would be far better than the present provision. 

The next suggestion is 9 (c) (4), which has to do with prehearing 
elections, about which you had some discussion this morning. There 
I think, Senator, I would like to add this to the ¢ olloquy that you had 
with Senator Humphrey. It seems to me that this is again one of 
those administrative provisions that, if we put back in the act, would 
help things along. It is true that the principal difficulty has been in 
unfair labor practice cases; but in representation cases, being good 
Americans, labor people get very much interested in an election, and 
delays in an election always cause a great deal of difficulty. 

I think the restoration of prehearing elections would help it. No- 
body’s rights would be prejudiced, because the Board, before it certi- 
fies a union, under the result of such an election would have to decide 
all the issues that might be filed. 

The only benefit of this is that some of the issues dissipate them- 
selves by reason of the fact that the election has been held. 

The next is the extent of organization doctrine, which was put in by 
section 9 (c) (5), and that has caused some trouble as is apparent 
from the decisions that are cited on page 38 of my memorandum. 

That amendment reads: 

In determining whether a unit is appropriate for the purposes specified in 
subsection (b) the extent to which employees have organized shall not be 
controlling. 

This involves the question that when you have a plant, or you might 
have a multiple-plant union which the Board thinks is the appropriate 
unit, if you have organized only one of the plants, then under this 
section you are precluded from being certified for that plant. I cite 
a case on that which has now developed, and—— 

Senator Tarr. It does not quite go that far, because it says it shall 
not be controlling. The Board could. 

Mr. Gouprere. It could, but the Board has been construing this to 
mean that if the ne is not an appropriate unit, they will not under 
this section certify it. I think that has led to unfortunate results, 
because we have Hi converse situation that very often an employer 
will not recognize a union on a multiple-plant basis, and will make a 
great economic issue of that. 

We have had that in Borg-Warner, for example. You can recall 
some months ago that was the subject of very great public contro- 
versy over multiple-plan bargaining. 

I think that the Board doctrine here has gone too far, and I think 
that those cases should be read and perhaps the language of the section 
revised now so as not to make it, as the Board now interprets it to be, 
a mandatory section of the law. 








_————— 
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The next section I want to deal with is 9 (e), a very troublesome 
question which has arisen under this section by virtue of a very recent 
Board decision. This is a very unstabilizing decision, and I think 
now calls for corrective legislation to reverse. 

This is the decision in the Great Atlantic & Pacific Tea Co. case. 
I would like to tell you what that decision holds. 

Under this section, the Board has said that when a union has been 
certified, a union cannot be decertified during the life of a contract. 
In other words, the contract, just as it is a bar to an election by a 
raiding union, is also a bar to decertification during the reasonable 
life of the contract. 

The Board has rules as to what constitutes a reasonable life of a 
contract. 

The statute, in addition to a decertification provision, contains a 
provision for union shop deauthorization. Before the amendment. of 
last year, we had a provision requiring an election for a union shop. 
That has now been eliminated, but there has not been eliminated, per- 
haps by oversight, perhaps not by oversight—but there has not been 
eliminated the union shop deauthorization provision. 

We always assumed that certainly you could not deauthorize a 
union during the life of its contract; that the contract would be a 
bar, just as decertification. That is a fairly necessary rule, because 
otherwise you could have chaos in a bargaining situation. ‘The union 
has negotiated a union shop, perhaps it has given up some economic 
demands, signs a contract, and a discontented group of workers comes 
in and deauthorizes the union. The deauthorization of the union 
shop does not affect the contract, so the union is expected to admin- 
ister the contract which it negotiated after having been repudiated 
by this group of employees. 

Senator Tarr. I do not think any consideration was given to the 
possibility of that decision. I am inclined to think when the amend- 
ment was passed, we would assume a union-shop contract being made 
for a year, that it was going to run for a year. But you have to be 
a little more explicit, anyway, because you have to say then how long 
that deprives the officers of the union of the power to make a contract. 
it deprives them presumably of the next contract, but does it do it for 
5 years or forever? I think the section requires clarification, 

Mr. Goupperc. It does require clarification, particularly in the light 
of this decision. 

I do not think this is a decision to which any exponent of stability 
in industrial relations, either on management or on the union side, 
would subscribe. 

Senator Tarr. I do not quite see why the court ever held that. 

Mr. Gotpnere. It is a Board decision, not a court decision, It seems 
to me it is a very ill-advised decision. 

I next go to the filing requirements, which are the requirements of 
% (f), (2), and (h) of the statute. I want to deal here with some 
procedural questions. 

President Reuther has covered some of the substantive questions 
involved. 

The big problem which has arisen under the filing sections of the 
statute, (f), (g), and (h), as a practical matter is the problem of 
attempting to keep in compliance. As of January 31, 1952, the 
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Labor Board reported that 9.220 unions were in compliance, while 
13,825 unions were out of compliance. 

We are proposing some very simple changes which we think there 
ought not to be any objection to going into the law. We are proposing 
that a provision be added that no certification order shall be set aside 
for noncompliance unless the organization, after notice of noncom- 
pliance, and a reasonable time to comply, fails to do so. 

We think that that is a reasonable provision. The problem here 
principally is the problem of the many thousands of local unions 
throughout the country. The Board requires that both the local unions 
and the international unions be in compliance. We do not think that 
any case ought to be dismissed or that any of these rights ought to be 
affected until there is willful noncompliance. 

This perhaps would require a notice that the organization is not 
in compliance, and an opportunity to comply. 

Senator Tarr. You saw I took out a lot of the paperwork. 

Mr. Gotppera. Yes, and I think the simple clause that I have sug- 
gested would do a great deal toward avoiding much of the hardship 
which is coming about now by reason of nonwillful lack of compliance. 

On the affidavit question, that has been pretty thoroughly dis- 
cussed. I do not know it has been resolved. Let me say this, how- 
ever: That I personally do not believe there is any sense in having 
employers sign non-Communist affidavits. I do not think any case 
could be made out that those affidavits can or should be required of 
employers. 

Senator Tarr. I argued that with some labor representative out in 
Los Angeles. They said there may not be danger in the rest of the 
country but there is in Los Angeles or Hollywood. I had no answer. 

Mr. Gotpperc. I have never seen any evidence that employers in 
this country, including the employers in California, are affected with 
this virus. 

I do not want to point out a problem which arises under the amend- 
ment that you have proposed which I think is very difficult. 

Senator Tarr. I think I will withdraw my amendment because I 
prefer to try to find some way to disqualify Communist-dominated 
unions in a way that is both fair to the union and will not cause too 
much of a delay on orders. 

Mr. Gotpperc. I want to make a comment about that because I have 
consistently, I think, on this issue, taken the overall position that 
really the question of communism in unions ought to be studied in 
relation to the problems of our national security as a whole. It is 
one aspect of an overall security problem. We ought to tackle it 
from that standpoint. When we got into this field unions felt they 
were being singled out as having problems that were peculiar to 
them when we know the Communist problem is a pervasive problem of 
our national security as such. We ought to consider it in light of 
our total problem of handling that and at the same time protectin 
our traditional liberty which is the overall problem that bothers us all. 

Senator Tarr. This anti-Communist oath was put in on the floor 
of the House and then on the floor of the Senate, and I think if we 
tried to take it out without any substitute we would be up against 
the same refusal. So I think you have got to have an iuttatbes 
provision if you want to take it out. 
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Mr. Gorpsera. I think there is a very practical problem in this con- 
nection which we recognize. We think one of the ways to help in this 
field is to make the procedural changes which I have indicated if the 
affidavit is to be retained. 

Senator Purreti. You will agree it has served a good purpose in 
the past, will you? 

Mr. Gotpserc. I would not say it has helped us a great deal. There 
is a great argument as to whether it has or not. A “lot of these Com- 
munist organizations in the early days used the Communist affidavit 
as a sort of a badge of saying, “Look, we are all right. We have 
signed the affidavit.” 

Senator Tarr. But a lot did not. 

Mr. Gotpserc. All the Communist organizations, to my knowl- 
edge, signed it. 

Senator Tarr. We have had plenty of testimony in the first 3 years 
of the act that it had been very effective and then gradually became 
ineffective, either because you could not enforce the law or because 
the Department of Justice did not. Which cause I am not quite pre- 
pared to say; but, in any event, I think it did serve a useful purpose 
for a while. 

Mr. Gotppera. I would like to suggest that certainly the good non- 
Communist organizations ought not to be penalized for failure to 
comply with non-Communist provision that is not willful. I think 
we are all in agreement on that. 

Senator Gotpwater. How would you make this work if you left 
it up to national-security measures? Suppose under the McCarran 
Act without legislation like this that we propose the heads of a labor 
union were found to be Communist? They were ordered to take 
them out. Under whose surveillance would the remainder of the 
union come then? Would they organize who was left? Would it 
be thrown open for new bargaining? 

Mr. Gotpperc. This is a field that Mr. Carey is going to testify 
on at length. We have divided up our testimony, not trying to each 
repeat ourselves. Mr. Carey has had considerable experience in this 
field and is going to testify on the whole subject of communism. Your 
bill will be included as a subject of analysis. 

I would say this: The big difficulty and danger we have got to avoid 
is we do not want the unions regulated by the Government or the 
Government straightening out a union internally. I think we all 
agree that you do not want the Government taking over unions. It 
is better that the union take care of themselves. The Government 
has an area of larger public responsibility, we all recognize. It is 
highly dangerous, I think we would all agree, to have Government- 
controlled unions. 

We do not want a repetition of what has happened in Europe. This 
is frankly what bothers me about some of the proposals that have 
been made. You disestablish an organization and then it reappears 
under a different name. Then you again proceed to disestablish it 
and it reappears again under a different name. Those are very diffi- 
cult problems. 

One of the ways obviously to go after a conspirator against the 
national interest is to go and prosecute the conspirator. That is 
being done under the Smith Act now. The people are conspiring 
together to overthrow our Government and they are conspiring 
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through the guise of labor organizations to overthrow our Govern- 
ment. Presumably they can be indicted under the provisions of the 
law. If the law does not encompass it now, perhaps it should be 
broadened to encompass it. 

Senator Tarr. Now we always have another union ready to step in 
and take their place. As a practical matter my provision would also 
substitute an AFL or CLO union. 

Mr. Gotpnerc. We are very seriously attempting to do it. 

Senator Tarr. The C1O has tried to throw the UE out of its plant 
and has not been able to. You have a number of cases where they 
have prevailed and still dominate the electrical industry in some fields. 
It seems to me they ought to welcome the Government’s assistance in 
getting rid of these unions which they themselves say are Communist 
dominated. I do not see why they object to the Government helping 
them do it. 

Mr. Go.pserc. There is no objection to the Government helping. 
One of the great exponents of help from any direction is Mr. Carey, 
as he will point out to you. 

The real question is: Can we do that effectively without inviting 
other dangers? It is all a question of the balancing of an interest. 
We so selfishly say to you, Senator Taft, very simply—and this is « 
subject I have some competence to talk about because it is our obliga- 
tion as lawyers for the CIO to assist in this process of throwing them 
out—it turned out to be very difficult. They filed five cases against 
us in court we had to win. I would have enjoyed the situation where 
the courts could have been closed to them, but certainly we all recog- 
nize anybody has a right to an appeal to court. 

So, the real problem in this field, and it is a difficult problem, is not 
the problem of protecting the Communists. The problem is protect- 
ing our general rights, all of us. The problem is protecting the prin- 
ciples that we all believe in. After all, we were pretty rough on this 
group. We threw them out. We gave them due process because we 
felt that was the American way, legal way of doing it. This is the 
subject that is going to be discussed at greater length by Mr. Carey. 

The next situation I want to*briefly comment.on is 10 (a) which is 
the question of jurisdiction. Taft-Hartley provides that the Board 
is authorized to cede to any State or Territory jurisdiction over labor 
disputes. It is not authorized to do it unless the State or Territorial 
law applicable to the determination of such cases by the State or Ter- 
ritory is consistent with the corresponding provision of Taft-Hartley 
or has received a construction that is inconsistent. 

Senator Tarr. It is practically nullified, is it not, by the Board? 

Mr. GotpperG. It practically has not been done at all. The States 
have not adopted laws similar, and then the problem is complicated 
by the 14 (b) problem on union security which I want to talk about 
later. Then, ! want to talk about the preemption doctrine which is 
very important. This leads us into a bill that you introduced, Senator 
Goldwater, which I think would defeat the whole purpose of Federal 
supremacy. 

I would like to go on to section 10 (b). This provides a 6-month 
statute of limitations upon the issuing of complaints based upon 
charges. The “provided” clause on page 43 reads: 

That no complaint shall issue based upon any unfair labor practice occurring 
more than six months prior to the filing of the charge with the Board and 








TAFT-HARTLEY ACT REVISIONS 601 


the service of a copy thereof upon the person against whom such charge is 
made *'* °, 

We think 6 months is too short. We think it is the shortest statute 
of limitation we know about in any law. We think that a fairer pro- 
vision would be something similar to the provision contained in the 
Fair Labor Standards Act, the portal-to-portal section. Six months 
is a Short period for very often a person is not aware of his rights 
to communicate with proper people and have his rights properly ts aken 
care of. I would say that there was no fixed period before the Board 
invoked the rule of laches under the Wagner Act. Perhaps that is 
too indefinite, but we think 6 months is too short a period and an 
amendment ought to be made to provide a reasonable period of statute 
of limitations. 

I would like now to turn to 10 (e). This is the change that was 
made in the scope of the court review of the Board order. I want 
to point out to the committee what has happened in the Supreme 
Court in reference to this provision. The Wagner Act provided that 
the findings of the Board, if supported by evidence, should be con- 
clusive. The Taft-Hartley Act has changed this to provide that such 
findings shall be conclusive if supported by substantial evidence on 
the record considered as a whole. 

I did not think when that change had been made that it meant any 
real change. I thought that the courts of review were pretty much 
following out and giving effect to the substantial-evidence rule any- 
how. But the Supreme Court in two cases has brought about a result 
which I think is rather unfortunate. Those two cases are quoted on 
page 44 of my memorandum, //niversal Camera v. NERB and NLRB 
v. Pittsburgh Steamship Company. The Supreme Court under that— 
not the language because they said the language was not much of a 
change—in the Taft-Hartley Act the Congress had expressed a mood 
and that mood must be respected. 

On the basis of that they hold that the court of appeals should 
apply the standard set forth in prior decisions under the Wagner 
Act, that. the record must have substantial evidence to support the 
Board’s findings: but that the Supreme Court will not give it a very 
close serutinv. With due respect to the Supreme Court, I say that 
is a bad rule because in effect now we do not have adequate Supreme 
Court review of Board cases. We now have court of appeals review 
of Board cases with the peneibihite of 11 or 12 different courts prevail- 
ing in Board cases rather than a uniform doctrine. 

Senator Tarr. I do not think there is any abuse. We are more 
concerned, Mr. Goldberg, about the decisions prior to that time that 
said the Board decision on the fact was final regardless of what the 
circumstances were. I think some of the worst outrages against 
justice that I heard away back in 1939 under the first Board was just 
that fact, that the courts would not interfere with the thing no matter 
how outrageous the opinion appeared to be. I think it was intended 
to be a distinct increase in power in the courts of appeal. I do not 
know whether the courts have gone too far. 

Mr. Goipsere. I commend to you the reading of these two cases 
as an indication of what I think is a very peculiar rule on the part of 
the Supreme Court, saying there is a rule of review but we will not 
look at the way the rule of review is applied by the different courts 
of appeal. It seems very unfortunate to me. 
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Senator Tarr. Just reading the language of the Taft-Hartley law 
it seems to me very clear and sets forth a very sound doctrine. 

Mr. Gotpperc. If the Supreme Court had confined itself to reading 
the language of the act, I think the Supreme Court would have been 
all right. What Mr. Justice Frankfurter did with the act was, he 
went on and said, “That Congress”—and I am reading his language— 
“expressed a mood and that mood must be respected.” I think we 
ought to change that. 

Senator Tarr. That is a new kind of law. I never heard that par- 
ticular doctrine advanced before. 

Mr. Gorpserc. The next section that I want to deal with is the 
discretionary and mandatory injunction section of the law. Here 
ve welcome the suggested amendment. That is section 10 (j) and 
section 10 (n). I am not going to repeat what Mr. Reuther said 
with respect to injunctions in general. 

Senator Tarr. You want to cut out any right of temporary order 
of ruling? 

Mr. Goutpperc. Yes. 

Senator Tarr. Suppose you did it with some provision that the 
Board itself had to approve the application ? 

Mr. Gorpserc. That would be better than the present provision. 
We point out in support of that in Mr. Denham’s administration of 
the Office of General Counsel the Board reversed him in whole or in 
part in 16 out of the 25 cases which he filed for injunctions involving 
section 8 (b) (4). That is a rather high percentage and that means 
to us that in 16 of those situations strikes were probably broken un- 
justifiably by the General Counsel. We welcome the amendment in 
general eliminating the mandatory injunction and substituting, as you 
have suggested, the discretionary injunction. It seems that is more 
even-handed justice than the present provision which provides a man- 
datory injunction against unfair labor practices of unions and not 
employers. 

I am going to skip the discussion of jurisdictional disputes. That 
is not too important a subject to us in the CIO. We have provided 
our own machinery for the settlement of organizational disputes be- 
tween our own organizations, and that machinery is working out 
very satisfactory, I will report. 

I would like to turn to section 14 (b) which I discussed on page 
53 of my memorandum. 

Senator Tarr. We are going to have a hard time to hold this com- 
mittee here after 4 o’clock. You had better concentrate on what is 
the most important things to you. 

Mr. Gorpserc. I thought of that. That is why I am starting to 
skip over various sections. This is the section which provides that 
union security provisions of States which are more restrictive than 
Taft-Hartley prevail over Federal law. We think this is a very un- 
desirable and unwarranted provision. We think no case can be made 
out in support of it and we think that the provision cannot be sup- 
ported either in principle or in practice. 

We do not know what. the basis for this provision was as a matter 
of principle in labor-relations law. It does not seem to us that you 
can have a sound labor-relations statute of national application deal- 
ing as it does with employers of all sizes and scope and have a State 
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restrictive provision on union security supersede the Federal law 
on the subject. It does not work out in practice. 

Take the larger bargaining units—United States Steel, which has 
plants in various States. It negotiates a contract on a corporation- 
wide basis. Yet the union-security clause, which is worked out very 
often after a strike, labor has a union-security clause which is a com 
promise clause and which the companies now proudly proclaim is 
their clause that protects freedom to work. That clause cannot oper- 
ate and does not operate in several States where plants of United 
States Steel are located. We think that this clause should be repealed 
from the act. We think no case can be made out of it. 

We are trying to attract plants from the North to the South by 
reason of local laws enacted pursuant to the license of this clause, 
which supersedes the general Taft-Hartley provision as to the form 
of union security. That is what it is being used for. It is being 
used as a divisive statute, to invite people to move their properties to 
States where it is proclaimed there are these so-called right-to-work 
statutes. 

For those reasons, which are further enumerated in this memoran- 
dum, we strongly recommend to this committee that this clause be 
stricken from the Taft-Hartley Act. 

Senator Kennepy. Could that be enough, just repealing it? 

Mr. Gouppere. No; I think you need language which I am going 
to talk about in connection with Senator Goldwater's bill to make 
sure the Federal law preempts the field of union security. 

I am not going to talk about the mediation service. 

Senator Gotpwater. Are you through with this subject? 

Mr. Gorpperc. I am going to come back to it on your bill and devote 
the rest of my time to it. 

I would like to talk about national emergency disputes to clarify 
the record a bit because I think the steel case has been discussed and 
as one who participated intimately in all phases of the steel case, 
I want to correct some statements that have been made, including 
some statements emanating from our side. I think 1 or 2 of the 
statements made by Mr. Reuther were not based upon an exact recol- 
lection of what the facts were. 

First, I have to make a statement that is a little peripheral, but 
it appears in the papers today and it is really not within the scope 
of this committee. I guess it is within the scope of the Armed Serv- 
ices Committee, but I ought to talk about it in a word or two. 

The statement has been made in the ammunition shortage, and Mr. 
Lawrence, in the Herald Tribune, has commented on, was in large 
measure due to the steel strike. I think that is a statement that 

cannot be supported in any sense at all. I think I can give you a 
very elementary statistic from industry sources which shows that the 
steel strike had nothing to do with the ammunition shortage. Last 
year, 1952, in the year of the steel strike, the steel industry produced 
91 million tons of steel. That is unfinished steel. There is a good 
deal of steel lost in the finishing process, and out of the 91 million 
tons of unfinished steel, perhaps 65 million tons were finished. 

The Iron and Steel Institute, which is the organization of the in- 
dustry, publishes its statistics as to the amount of steel devoted to 
ordnance of all types. The statistics published by the Iron and Steel 
Institute are available and show that last year for ordnance of all 
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types, including guns, tanks, all ordnance of all type, 2 million tons 
only were devoted to the making of ordnance. Two million tons out 
of 91 million tons of unfinished steel, 65 million tons of finished steel. 

You might say perhaps certain types of steel are at to make 
ammunition. I checked the different kinds of steel and the same 
general proportion between 2 and 65 million persists in all of the 
categories of steel that make up the total of 65 million. I say that 
figure conclusively demonstrates that the steel strike had nothing to 
do with the ammunition shortage at all. 

Another aspect of the steel strike, I think, Senator Purtell, you 
asked Mr. Reuther the question of whether controls did not have 
something to do with the steel strike. He answered, “No.” I am not 
in agreement with him on that. Controls did have a great deal to do 
with the steel strike, but they had to do with it in this way: The steel 
industry was unwilling to accept from its standpoint the control limita- 
tion on its prices that the price administered made generally applicable 
to all of the American industry. That involved their controversies 
ind I am not discussing here whether it is justified or not. I do not 
want to-rake up these old wounds. 

The steel industry took a position on the Eric Johnston profit for- 
mula, the one he had conceived by which you could not get an increase 
:n prices if your profits were a certain ratio of your profits dur ing the 
precontrolled period. The steel industry took the position they were 
unwilling to grant any wage increase including the wage increase to 
compensate for a -ost-of-living loss that the steelworkers had suffered. 
Unless they got price relief they could not get under the Johnston 
formula. That was the basic issue in the steel strike. 

In that sense I think controls had a great deal to do with the strike 
in the sense they were unwilling to accept the general regulation 
with respect to prices that were applicable to all of industry. So I 
want to m: ae that correction. 

I want to say another thing and this is the only other observation I 
am going to make about the national emergency provision. Mr. 
Reuther has debated it at length and given you our views. This, 
Senator Taft, I would like to address to you, sir. One of the great 
difficulties we were confronted with in the steel case and one of the 
ereat difficulties that is sae in your injunction provision, and 
here I am not debating again the merits of an injunction provision, 
is that we have no way under the bill as it is now written voluntarily 
to comply with the law short of an injunction being issued against 
us. What does that mean ? 

I mean by that this: In the steel controversy the President of the 
United States asked us to postpone the strike. I might say to this 
committee that contrary to the general belief the steelworkers wanted 
to strike last year. They did not want a Government board. They 
did not want intervention. They wanted to strike. ' 

But on the basis of the request made by the President, the steel 
union postponed its strike voluntarily not for a peroid of 80 days, 
but for a period of, if I remember correctly, almost 200 days. It was 
argued against us in the Supreme .Court by the industry, argued 
against us in the Congress of the United States that our voluntary 
compliance with the President’s request was not a compliance with 
the statute. 
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Senator Tarr. That is true. You have a whole title here on con 
ciliation of labor disputes and provisions for a voluntary agreement 
to listen to mediators which is in fact what the President asked you 
to do because you went on negotiating while this period was on. 

The Taft-Hartley Act apples only when that has definitely broken 
down. Then the Taft-Hartley Act attempts to restore that 60 days 
again during the reope ning of those negotiations. 

Mr. Gotpserc. But here is the difficulty which I think is working 
out: If a union, after it has gone through mediation, responds to a 
request by the Government to delay a strike again, assuming all of 
the other provisions of Taft-Hartley are complied with, and then 
after it has done so for the statutory period or a greater period, it is 
confronted with an Injunction again post poning the date of its strike. 
Then we will not get voluntary compliance from unions. 

Senator Tarr. I have no objection to saying that the President ap- 
points this board and finds it is a national emergency and then re- 
quests voluntary compliance of 60 days that shall apply as long as 
it is not done by an injunction. 

Mr. Gotprerc. I would say that in itself would represent a decided 
improvement over the law as it now stands. 

Senator Tarr. I would have the Board first know you are applying 
extraordinary procedures. 

Mr. Gotpserc. The Board itself as it now works out is virtually 
useless because all they do is report what the President has found. 

Senator Tarr. That is what the Board is supposed to do. They are 
supposed to look into it. You find when a strike occurs the papers 
shout loud and in many cases it is merely an inconvenience which is 
part of our free system and not a real national emergency. That is 
what the Board is supposed to determine, whether it is a national 
emergency if this strike occurs. That is their finding. 

Mr. Gotpserc. What they do now is merely find what the President 
has already proclaimed. It is very difficult for them to find otherwise 
in our present situation. 

Senator Tarr. The President does not proclaim it. He appoints 
a board to find out, does he not ? 

Mr. Gotpperc. Does he not certify he believes a national emergency 
exists? 

Senator Tarr. I think the Board determines it. In any-event we 
will look into it. 

Mr. Goupserc. The last point I want to discuss is this very impor- 
tant question of Federal preemption which is brought to the fore by an 
amendment of Senator Goldwater. It seems to me a very undesirable 
amendment which leads to the consequences of atomizing a national 
labor policy in a bill and is extremely undesirable. This ties in with 
the question Senator Kennedy asked. 

Senator Goldwater’s amendment which is S. 1161 would amend sec- 
tion 14 of the act by adding a provision that nothing in the act 
should be construed to nullify the power of the States to regulate or 
qualify the right of employees to strike or picket. This amendment of 
Senator Goldwater would nullify not only the basic provisions, many 
of them, of the national act, but would also nullify a whole line of 
Supreme Court decisions both under the Wagner Act and under the 


Taft-Hartley Act. 
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Under Senator Goldwater’s amendment if the Taft-Hartley Act 
were more restrictive it would supersede any State law in the 
fields of strikes or picketing or practices of that character. 

On the other hand, if the States pass more restrictive legislation 
than Taft-Hartley, that more restrictive legislation would then govern 
in this field. I say that is indefensible, morally. It will lead to ‘indus- 

rial division in this country, a division which has already started and 
whe h should be discouraged instead of encouraged. Our contry is a 
great economic entity. You go back to the early days of our founding 
when one of the principal questions in the Constitution was over the 
general application of Federal economic laws throughout the whole 
country. We do not permit tariff laws to govern between State and 
State. Our Federal law is supreme and must be. 

Senator Gotpwater. I am interested in that. Here for the first 
time in my life I wish I were a lawyer. 

Mr. Gouprerc. I ought to take exception to the “first time.” 

Senator Gotpwater. I am jealous of certain aspects of their lives but 
not too jealous of the long years of training it takes to get to where 
you are today. In my business it is simpler. 

I cannot find in the Constitution any statement that can back up 
what you say: 

Furthermore, through our entire system of Government is a concept that the 
laws of the United States shall be supreme law of the land. To permit them to 
do so would be to undermine this basic constitutional premise. 

What do you base that on? 

Mr. Gotpsere. I base it on the Constitution of the United States, the 
constitutional provision you have cited where there is a Federal law. 
It issupreme. It is the supreme law of the land; Federal law in the 
field of Federal competence is supreme. 

Senator Gotpwater. The Congress has to be given that right by 
the States by agreement; is that right? 

Mr. Gorpperc. The Constitution of the United States is the docu- 
ment—— 

Senator Gotpwater. You rely on that, on the article of the Consti- 
tution that gives the Congress the right to regulate commerce. 

Mr. GotpperG. Commerce is one of the provisions. 

Senator Gotpwater. Is there anything else? 

Mr. Gotpperc. My coaches here are saying, “Yes.” 

Senator Tarr. Has it not always been Tecognized that interstate 
commerce is a field in which both the Federal and State Governments 
may operate ? 

Mr. Gotpperc. Under the commerce clause the Supreme Court has 
laid down some rules. Under the commerce clause it has been said 
where Congress has not acted, then the States have a certain area of 
freedom to xct. The point here is that Congress has now acted, but 
what the Senator is proposing is that having acted, you say to the 
States, “We have acted but you can go ahead and do something that is 
worse than we have done.” 

Senator ‘Tarr. Go back to the other clause in which we permit the 
States to prohibit union-shop agreements. Do you dispute the consti- 
tutional power of Congress to do that ? 

Mr. Gorprerc. No. I am not disputing the constitutional power. 
It is not a constitutional issue. J say that if is bad legislative policy 
to do that 
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Senator Tarr. Let me ask one other question. What about the case 
of the utilities—take the Wisconsin case? Why should we not say as 
far as utilities are concerned, even though they affect interstate com- 
merce to some extent, that we are going to permit the States to cover 
that field completely? That does not involve the question of conflicting 
laws. Wesimply say in that field we recognize the power of the States 
to regulate. In other words, I see no reason inherently why the Fed- 
eral Government is any more able to regulate a streetcar strike in Mil- 
waukee than the State of Wisconsin; in fact, probably not as well. 
They are further away from it; they do not know the issues. 

Mr. Gorppera. I was in that Wisconsin utility case so I can speak 
with some competence on it. 

Senator Tarr. What is your view on reversing that decision ¢ 

Mr. Gotpperc. The Supreme Court said—and I might review the 
facts—that in the Wisconsin utility case Wisconsin had provided for 
compulsory arbitration of utility disputes and precluded the right 
to strike in those disputes. The reason I do not think that case should 
be reversed is that the State of Wisconsin construed that to apply 
to utility disputes that did not create any emergency at all. In one 
case they construed it to apply to a group of stenographers and ac- 
countants in the bookkeeping departments of the Wisconsin Utility 
Co. The Taft-Hartley Act set out a policy of handling emergency 
disputes through the manner in which you described, national 
emergencies. 

Senator Tarr. National. 

Mr. Gorpserc. It was considered at that time when the law was 
being debated, this local utility situation was considered. You your- 
self, Senator Taft, talked about it on the floor of the Senate. You 
said the committee had considered the question and you and the 
committee came to the view it would not be a good idea to permit 
these disputes, even in utilities, to be handled by the States in a 
separate manner from the handling of strikes under the statute at 
large; that it was considered to be part of the national policy of the 
United States to permit these things to be handled by collective 
bargaining and even to the point of strike if nec essary. 

Senator Tarr. It does not sound like me. 

Mr. Gouipserc. That is what you said. 

Senator Tarr. It must have been conditioned in some way. 

Mr. Gorpserc. You said it. That won us the Supreme Court 
argument, by the way. 

Senator Tarr. I thought they misconstrued my remarks in the 
Wisconsin case. 

Mr. Gotpserc. I may not be quoting you with every nuance but I 
think you were saying on the balance it was better to leave these 
things to the processes that the law provided of conciliation and 
collective bargaining than it was to permit greater restriction. 

Senator Tarr. As a matter of policy I might do it, but as a matter 
of conflict of jurisdiction between the Federal Government and the 
States, I think at that time also I felt strongly that the States ought 
to keep it. I was very dubious whether we were covering building 
trades at all in the law, and I do not think we were covering a street- 
car strike in the city of Milwaukee. 
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Mr. Gorpprrc. Regardless of the reason, the experience of the past 
several years has demonstrated that you made no mistake. There 
have been no really critical strikes in those areas that have not been 
settled. There again newspapers grab hold of the thing, but I will 
say flatly that in the period since Taft-Hartley, 1947, we have not 
had a single local-utility strike that has gone to the point of where 
the local interest has been prejudiced. 

Senator Tarr. I think so. We had a strike in the city of Pitts- 
burgh that tied the whole city up about 3 years ago. 

Mr. Goupperc. It was settled. 

Senator Tarr. Finally, but it deprived people of electricity and 
everything else in the city. It created an outrageous situation, but I 
could not see why the State of Pennsylvania could not handle that. 
Why should we be dragged into a city dispute there? 

Mr. Gotppera. Sure, it caused inconvenience. Those things always 
do, but is it better than having a compulsory-arbitration st: atute? 

Senator Tarr. That is for the city of Pittsburgh to determine. If 
the people want it, I think that is their affair, not the Federal 
Government’s. 

Mr. Gotpperc. I think it is when we get into the area these things 
affect us all. They affect the national interests by the patterns they 
establish, by their effect upon commerce. I think the Congress aa 
a very wise decision. 

Senator Tarr. Going on to the field of Senator Goldwater’s bill, 
there it seems to me it is clear. We never intended we were going 
to prevent the States from using their police force to prevent violence 
or limit unreasonable picketing. For instance, if a union so pickets 

1 plant that the clerical employees and the officers cannot get into 
the plant, then it seems to me that is a matter for the police power 
of the States. I think that is what Senator Goldwater is aiming at. 

Mr. Gortpserc. I want to talk to that. I think the States preserve 
their traditional police power to deal with violence, trespass, all these 
things. I do not quarrel with the States exercising their police power 
to do that. The police power is something the ‘States have that is 
exercised for all people under all circumstances. A labor organizer 
has no immunity against arrest or assault because he is a labor 
organizer. Those elements of police power are preserved to the States. 
We do not need any reservation of that. They are reserved. 

What Senator Goldwater is dealing with is something else. It is not 
the reservation of police power; it is the reservation of conduct over 
labor relations, of labor people in a labor relations setup which is 
involved. That is what is involved. 

Senator Gotpwarer. Let me give you some background on this. 
You probably know most of it. Iw ant to get back to this little fellow 
that did not want to join the union I was talking about yesterday. 
That is pretty much the attitude that caused these two bilis that are 
now in the constitution of Arizona to be placed there. The people of 
the State wanted this socalled right-to-work amendment to the con- 
stitution. They passed it not once, but it has held up two attempts 
to get rid of it. During the last year repeated secondary boycott 
strikes in my State caused the people to vote in very heavily a bill 
that would prohibit that form of strike. The Taft-Hartley law pro- 
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tects those States. I think there are 13 in the country that have so- 
called right-to-work bills. They are protected by section 14 (b). 

My purpose of introducing this was to protect those States who had 
taken it on themselves to afford themselves the protection from second- 
ary boycott and other types of picketing they might find objection- 
able to them. 

Do you feel that the Federal law should supersede the feelings of 
the people of the State? 

Mr. Go.tpperc. Federal law affecting labor relations in interstate 
commerce must be a Federal Iaw and should be generally applicable 
to all States. You have a law in Arizona that is more restrictive than 
Taft-Hartley, but Ohio is prevented from having a law that is more 
liberal. That is what your law provides. 

Senator Go_pwatTer. Suppose the Congress gives that State the 
right to regulate as they have? 

Mr. Gotpzere. I do not think Congress should give them that right. 
I think Congress would be abdicating its functions as a Federal Con- 
gress existing to protect the national interests. I think your law is 
not designed to take care of what I call the legitimate breaches of the 
peace or police violations that I discussed w ith Senator Taft. Your 
law has the effect of creating a more restrictive Federal statute appli- 
cable in your State than is generally applicable. 

Senator Gotpwater. You would then want the people of Arizona 
denied the right to their decision ¢ 

Mr. Gotpserc. No. I do not say you are denied the right. You 
are sitting representing them in the Congress of the United States. 
I do not assume the Congress of the United States will deny to the 
people of any State their legitimate rights. Arizona is represented 
in the Congress. When Congress enacts laws of general application, 
they apply to Arizona as well as to my home State of Illinois. I am 
not denying anybody any rights. You know what you are asking 
for, and that is what I am trying to bring home 

Senator Gotpwater. I know what you asking for, 

Mr. Gorpsera. Your bill is asking for a license in Arizona to do 
something that you will not permit Illinois or Ohio or New York or 
Massachusetts or West Virginia to do. 

Senator Gotpwarer. I say that is up to the States. That is where 
you and I differ. 

Mr. Gotpserc. Would you repeal all of the Federal laws on labor 
relations? 

Senator Gotpwarter. Not all of them. 

Mr. Gotpperc. That is in effect what you are doing. 

Senator Gotpwater. No. I am not doing that. I am asking that 
the Congress give the States the right to regulate the particular thing. 
When you get down to where it affects the health and welfare of local 
communities, then the States should have the right to do this. 

Mr. Gotppere. I think in the field of labor relations what Comgress 
has found in both the Wagner Act and Taft-Hartley is that the en- 
couragement of collective bargaining and its regulations is a way of 
protecting commerce between the States and by protecting the flow of 
commerce, preventing industrial disputes, and helping ‘their settle- 
ment. 
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In my opinion your law, it is my respectful opinion, abdicates those- 
findings. Your law attempts.to provide a policy which would be an 
untenable policy for the United States as an economic entity to operate 
on. ‘The question I put to you is very simple. Perhaps if you had a 
referendum in the State of West Virginia, Senator Neely’s State, 
where there are many miners and where the great bulk of the popula- 
tion is organized, they would like to pass a law repealing Taft-Hartley 
in its entirety as applicable to the State. Yet they would not be given 
that power to do it. 

Senator Tarr. And the Wagner Act, too. 

Mr. Gotpperc. Perhaps. Their philosophy is they can take care 
of themselves perhaps. 

Senator Nrrety. They would not repeal the Wagner Act in West 
Virginia. 

Mr. Goxtpserc. The point I am making is that could not be main- 
tained as a tenable position. I have never heard Senator Neely 
espouse the doctrine of offering a statute that would bring about that 
result. Your statute in my opinion does bring about that result. 

Senator GoLpwatrer. We disagree on that. I think the States should 
have the right to protect themselves in situations of strike where they 
have not been protected under the Taft-Hartley Act. The citizens 
of my State would not enact legislation unless there is a cause for it. 
There was a cause for it there. Attempts were made to regulate these 
strikes under the Taft-Hartley Act and we got no place. 

Mr. Goxrsere. I do not know what strikes you have reference to. 

Senator Gotpwarer. They were not in interstate commerce but 
small local strikes. 

Mr. Goxpperc. The only scope of Taft-Hartley that it constitu- 
tionally can apply to is strikes affecting commerce; strikes that are 
purely local in character that do not have any impact upon commerce 
could not be governed by the Taft-Hartley Act. 

Senator GotpwaTer. You would deny us the right to even control 
and regulate those strikes ? 

Mr. Gotppere. No. 

Senator Go_tpwarer. If we were not granted the power to have that 
legislation, we will not be able to have it. 

Mr. Gotpperc. That is not correct. The Taft-Hartley Act, by its 
terms, only applies where the business involved is engaged in the 
business which affects commerce. Therefore, when you say a local 
thing, I assume you mean something that does not affect commerce. 
If it does not affect commerce, it is not covered. 

Senator Neety. You mean by commerce, interstate commerce ? 

Mr. Gotppera. Yes, 

Senator Gotpwater. We have on our law books as a result of the 
vote of the people a constitutional amendment that regulates and 
defines picketing and striking. We want to regulate and control the 
picketing and striking that hinders our own local commerce. Sup- 
pose we do not have that on the books? 

Mr. Goupserc. You have the right to enact, either by statute or 
by constitution, any regulation of husiness that does not affect. com- 
merce. That is a very limited group in light of the decisions as to 
what affects commerce. I do not want to mislead you in making this 
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statement, but I take it that Arizona and no other State has the 
right to enact legislation, either by statute or by constitution, that 
would repeal Federal laws operating within the proper sphere of 
Federal laws. Otherwise we do not have a Federal Government. 
That is our constitutional framework. Senator Taft is correct in 
saying that Congress may decide not to let a Federal law operate. I 
think it would be a serious mistake in that field if we decided that 
Taft-Hartley should operate only to prevent States from improving 
labor laws but should operate only to authorize States to enaet more 
repressive laws. I think it would be unfair and unreasonable and I 
think it should not be done. 

Senator Purrets.. To follow some of your reasoning out to its logi- 
cal conclusion, since you have mentioned interstate commerce, would 
it not be reasonable to suppose perhaps the best situation then that 
might exist would be if the Federal Government set a wage level that 
hr apply to every single State in every category ¢ 

-- Gotpnerc. No; I do not believe so. I would be against it. 

Stentor PURTELL. You would be against it, but would not that be 
the ideal situation ? 

Mr. Gotprera. No; it would not. 

Senator Purrec.. As to the way you have indicated your attitude 
toward States ¢ 

Mr. Goippere. No. I would say that the roll of the Federal Gov- 
ernment in this field is to encourage bargaining. This is the roll to- 
ward greater freedom, not greater restriction. 

Senator Goldwater was talking about authorizing the States to 
further restrict and regulate. I am the exponent of free enterprise 
because it works out better here for both labor and management to 
have greater freedom. It makes for better stability. It makes for 
more industrial peace. 

Senator Gotpwatrer. Would you recommend the elimination of 
paragraph B? 

Mr. Go.ppere. Yes. 

Senator Tarr. Your objection really applies as much to paragraph 
B as it does to Senator Goldwater’s? 

Mr. Gotpzerc. It does. I did not mean to create the impression 
that we would be against wage regulation. We both recognize the 
advisability of Federal statutes that lay down minimum standards 
like the Fair Labor Standards Act which I think was supported in a 
bipartisan way by both parties. 

Senator Purrein. 1 was not expressing a personal opinion but just 
following your reasoning to its logical conclusion. 

Mr. Gorpnerc. The role of Government in the field of wages is only 
to provide minimum standards. It should be left to collective bar- 
gaining between the parties to determine where they want to go. 

Senator Kennepy. You suggest the language of Congressman Bai- 
ley’s bill. 

Mr. Goupperc. Yes, I do. In my statement the language I suggest 
is recommended in discussing the Goldwater bill. 

Senator Tarr. I am interested in seeing whether we cannot elimi- 
nate from the Taft-Hartley law altogether some of these extreme 
definitions of interstate commerce applying to small restaurants, serv- 
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‘e establishments and concerns, and hospital connections with in- 
terstate commerce as very remote, even though we must recognize the 
‘ourt’s decision that it affects interstate commerce. 

Mr. Gouveerc. I think the Board should have insisted upon de- 
clining jurisdiction in those cases. There is not much point in as- 
serting Jurisdiction involving enterprises you discussed. It seems to 
me those enterprises, which are essentially local in character, ought 
1ot to be governed. 

Senator Tarr. We thank you, Mr. Goldberg. 

The committee will recess until tomorrow at 10 o’clock when they 
will hear Mr. Woodruff Randolph, president of the International 
['ypographical Union, and in the afternoon Mr. Arthur Sorenson and 
the National Independent Union Council. 

(Whereupon, at 4:10 p. m., the committee recessed, to reconvene 
Wednesday, April 1, 1953, at 10 a. m.) 








